Digitized  by  the  Internet  Archive 
in  2016 

. 


https://archive.org/details/v16practicereports1895 


ONTARIO 

PRACTICE  REPORTS, 

lib  1 

BY 

T.  T.  ROLPH, 

BARRISTER-AT-LAW  AND  REPORTER  TO  THE  COURT. 


J.  F.  SMITH,  Q.C., 

EDITOR. 


YOL.  XYI. 


CONTAINING  THE  CASES  DETERMINED, 

WITH  A TABLE  OF  THE  NAMES  OF  CASES  REPORTED, 
A TABLE  OF  THE  NAMES  OF  CASES  CITED, 

A TABLE  OF  THE  RULES  AND  ORDERS  CITED, 
AND  A DIGEST  OF  THE  PRINCIPAL  MATTERS. 


TORONTO: 

ROWSELL  & HUTCHISON. 
1895. 


Entered  according  to  the  Act  of  Parliament  of  Canada,  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and  ninety-five,  by  The 
Law  Society  oe  Upper  Canada,  in  the  Office  of  the  Minister  of 
Agriculture. 


ROWSELL  AND  HUTCHISON,  LAW  PRINTERS,  TORONTO. 


A TABLE 


OF  THE 

CASES  REPORTED  IN  THIS  VOLUME. 


A. 

Page. 


Adams  & Co.  v.  Anderson ....  157 

“ et  al.,  Barber  v 156 

“ et  al.  v.  Annett 356 

Agricultural  Insurance  Co.  of 
Watertown,  N.Y.,  v.  Sargent.  397 

Airth  et  al.,  Cairns  v 100 

Amaranth,  Township  of,  Is- 
land v 3 

Anderson,  Adams  & Co.  v . . . . 157 
Anderson  et  al.  v.  Yanstone,  Be  243 

Annett,  Adams  et  al.  v . 356 

Appelbe  et  ux.,  Winnett  v.  . . . 57 

Armstrong,  Gordon  v 432 

Arnold  v.  Toronto  Bailway  Co.  394 

Arthur,  Village  of,  Be  Burton 

and  160 

Attorney-General  for  Canada 
v.  Ontario  & Western  Lum- 
ber Co 235 

ATwood  v.  Atwood 50 


B. 


Baldwin  et  al.  v.  McGuire ....  248 

Baldwin  et  al.  v.  Quinn 248 

Barber  v.  Adams  et  al 156 

Beale  v.  City  of  Toronto  ....  386 
Beaton  v.  Globe  Printing  Co.  . 281 

Beauchemin,  Oligny  v 508 

Bell  y.  Villeneuve  & Co 413 

Bell  et  al.,  Wright  v 335 

Bennett  v.  Empire  Printing  & 
Publishing  Co 63 


B. 

Page. 


Bergin  et  al.,  Purcell  et  al.  v.  . 301 
Berlin,  Town  of,  Schmidt  et 

ux.  v.  . . . 242 

Bierel  et  al.,  Mackey  v 148 

Bingham,  Tinning  et  al.  v 110 

Boeck  v.  Boeck 313 

Booth  et  al.,  Batte  v 185 

Bostwick  et  al.,  Hurd  et  al.  v.  121 
Braden  et  al.,MeridenBritannia 

Co.  v 346,  410 

Brampton,  Town  of,  Haggert  v.  518 

Bresse  et  al.,  OfFord  v 332 

Bricker  et  al.,  Knarr  v 363 

Bridgman,  a Solicitor,  Be  ....  232 
British  North  America,  Bank 

of,  v.  Hughes  et  al 61 

Brooks  v.  Georgian  Bay  Saw- 

log  Salvage  Co 511 

Brown,  Murray  v 125 

Buntin  et  al.  v.  Williams  ....  43 

5>urnham,  Be 390 

Burton  and  Village  of  Arthur, 

Be 160 


C. 


Cairns  v.  Airth  et  al 

Camden,  Township  of,  Gibb  et 

ux.  v 

Cameron  et  al.,  Byan  et  al.  v. . 

Campbell  v.  Elgie  et  al 

Canadian  Pacific  B.  W.  Co., 
Welbourne  v 


100 

316 

235 

440 

343 


IV 


CASES  REPORTED. 


[VOL. 


c. 

Carlisle  v.  Roblin  et  al 

Carroll  et  al.  v.  Provincial  Na- 
tural Gas  and  Fuel  Co.  of 

Ontario  

Casey  v.  Morden . . . 

Central  Bank  of  Canada,  Re, 

Watson’s  Case 

Central  Counties  R.  W.  Co.,  Re 

Potter  and  

Chambers  v.  Kitchen 

Chisholm  and  Logie,  Solicitors, 

Re 

Clarke  and  Holmes,  Solicitors, 

Re 

Clarkson  v.  Dupre  et  al 


Clouse  v.  Coleman 496, 

Coffey  v.  Scane  

Cole,  McAllister  v 

Coleman  v.  Bank  of  Montreal. 
Coleman,  Clouse  v 496, 


Conmee  v.  Weidman 

Connelly,  Hamlin  et  ux.  v . . . . 
Cooper  et  al.,  Molsons  Bank  v. 

Cotton,  Shaver  v;  

Courtemanche  et  al.,  Western 

Bank  of  Canada  v . 

Coutts  v.  Dodds 

Crooks  v.  Township  of  Ellice . . 

D. 

Daniel,  Re  

Davis  v.  National  Assurance  Co. 

of  Ireland  

Death  et  al.,  Moore  v 

Didmon,  Lauder  v. . . 

Dodds,  Coutts  v 

Donovan  et  al.,  Roberts  v 

Drury  Nickel  Co.,  Re 

Dupre  et  al.,  Clarkson  v 

E. 

Elgie-  et  al.,  Campbell  v 

Elgin,  County  of,  Re  W ilson  and. 
Ellice,  Township  of,  Crooks  v. . 


E. 

Page. 


Ellice,  Township  of,  Hiles  v. . . 553 
Empire  Printing  and  Publish- 
ing Co.,  Bennett  v 63 

Ernst,  Kendell  v 167 

F. 

Ffoulkes,  Hollender  V..175,  225,  315 

Ford  et  al.  v.  Mason  25 

Fort  William,  Town  of,  Stan- 
dard Drain  Pipe  Co.  v 404 

G. 

Garson  et  al.  and  Town  of 

North  Bay,  Re 179 

General  Electric  Co.  v.  Victoria 
Electric  Light  Co.  of  Lind- 
say   476,  529 

George  Brothers,  Bank  of 

Hamilton  v 418 

Georgian  Bay  Saw-log  Salvage 

Co.,  Brooks  v 511 

Georgian  Bay  Ship  Canal  and 
Power  Acqueduct  Co.  v. 
World  Newspaper  Co.  of 

Toronto  320 

Gibb  et  ux.  v.  Township  of 

Camden 316 

Gillespie,  Regina  v 155 

Gillies,  Hogaboom  v.  . . 96,  260,  402 

Gilmor  et  al.  v.  McPhail  ....  151 

Globe  Printing  Co.,  Beaton  v. . 281 

Gordon  v.  Armstrong 432 

Graham  qui  tarn  v.  Temper- 
ance and  General  Life  Ass’ce. 

Co.  of  North  America 536 

Grand  Trunk  R.  W.  Co., Haist  v.  448 

Grand  Trunk  R.  W.  Co.,  Hun- 
ter v....‘ 385 

Grand  Trunk  R.  W.  Co., 

Weegar  v 371 

Grout,  McDermott  v 215 

Grout,  Stevens  v 210 

Grundy,  Hogaboom  v 47 


Page. 

328 

518 

127 

55 

16 

219 

162 

94 

521 

, 541 

307 

105 

159 

, 541 

239 

207 

195 

278 

513 

273 

553 

304 

116 

296 

74 

273 

456 

525 

521 

440 

150 

553 


XVI.] 


CASES  REPORTED. 


V 


H. 

Page. 


Hager  v.  Jackson  485 

Haggert  v.  Town  of  Brampton.  518 
Haist  v.  Grand  Trunk  R.  W.  Co.  448 
Halliday  v.  Township  of  Stan- 
ley   493 

Hamilton,  Bank  of,  v.  George 

Brothers  418 

, Hamlin  et  ux.  v.  Connelly ....  207 

Hamlin  et  ux.,  McKee  v 207 

Hawkins,  Re  136 

Herbert,  Thibaudeau  et  al.  v . . 420 
Hiles  v.  Township  of  Ellice.  . . 553 
Hogaboom  v.  Gillies.  . .96,  260,  402 

Hogaboom  v.  Grundy 47 

Hollender  v.  Ffoulkes..l75,  225,  315 
Howland  et  al.  v.  Insurance  Co. 

of  North  America  514 

Howson,  Thompson  v 378 

Hughes  et  al.,  Bank  ot  British 

North  America  v 61 

Hunter  v.  Grand  Trunk  R.  W. 

Co 385 

Hurd  et  al.  v Bostwick  et  al.  . 121 


I. 

Insurance  Co.  of  N orth  America, 


Howland  et  al.  v 514 

Irvine  v.  Macaulay  et  al 181 

Irwin  et  al.  v.  Turner  et  al . . . . 349 
Island  v.  Township  of  Ama- 
ranth   3 

J. 

Jackson  et  al.,  Hager  v 485 

J acobs  v.  Robinson 1 

Jones  v.  Miller  et  al 92 

Jury  v.  Jury  375 

K. 

Kavanagh  v.  Lennon 229 

Kendell  v.  Ernst 167 


K. 

Page. 


Kennedy,  Wilkes  v 204 

Ketchum  et  al.,  Merchants 

Bank  of  Canada  v 366 

Kitchen,  Chambers  v 219 

Klotz  et  al.,  Re  Village  of  Pres- 
ton and  318 

Knarr  v.  Bricker  et  al 363 

Knickerbocker  Co.  v.  Ratz 

et  al 30,  191 

Knowles,  James,  a Solicitor,  Re.  408 

L. 

Lauder  v.  Didmon 74 

Lang  v.  Thompson 516 

Lennon,  Kavanagh  v 229 

Lennox  v.  Star  Printing  & 

Publishing  Co.  et  al  488 

Leonard  et  al.,  Williams  v.  . . . 544 
Lindsay,  Town  of,  McGil- 

livray  v.  . 11 

Me. 

McAllister  v.  Cole 105 

McCarthy  v.  Township  ofVes- 

pra  416 

McClary  v.  Plunkett  et  al . . . . 310 

McDermott  v.  Grout 215 

McDougald,  Morrow  v.  129 

McGillivray  v.  Town  of  Lindsay  1 1 
McGuire,  Baldwin  et  al.  v.  . . . 248 

Mcllwain,  Parker  v.  555 

McKee  v.  Hamlin  et  ux 207 

McLaren  v.  Whiting 552 

McLaughlin,  Me  Vicar  v 450 

McLeod,  Re 261 

McMaster  et  al.  v.  Radford  et  al.  20 

McPhail,  Gilmor  et  al.  v 151 

McVicar  v.  McLaughlin 450 

M. 

Macaulay  et  a].,  Irvine  v 181 

Macdonald  et  al.,  Solicitors,  Re.  498 


VI 


CASES  REPORTED. 


M. 


Page. 

Macdonald  v.  World  Newspaper 


Co.  of  Toronto 324 

Mackey  v.  Bierel  et  al 148 

Macpherson  and  City  of  To- 
ronto, Re  230 

Macrae  et  al.  v.  News  Print- 
ing Co 364 

Mail  Printing  Co.,  Swain  v.  . . 132 

Malcolm  v.  Race 330 

Mason,  Ford  et  al.  v 25 

Massey-Harris  Co.  (Ltd.),  Mer- 
cer Co.  (Ltd.)  v 171 

Mercer  Co.  (Ltd.)  v.  Massey- 

Harris  Co.  (Ltd.)  et  al 171 

Merchants’  Bank  of  Canada  v. 

Ketchum  et  al 366 

Merchants’  Bank  of  Canada  v. 

Scott . 90 

Merchants’  National  Bank  of 
Chicago  v.  Ontario  Coal  Co.  87 
Meriden  Britannia  Co.  v. 

Braden  et  al 346,  410 

Miller  et  al.,  Jones  v 92 

Molsons  Bank  v.  Cooper  et  al.  195 
Montreal,  Bank  of,  Coleman  v.  159 

Moore  v.  Death  et  al 296 

Morden,  Casey  v 127 

Morrow  v.  McDougald  129 

Murray  v.  Brown 125 


[VOL. 

0. 

Page. 


Odette,  Parker  v 69 

Offord  v.  Bresse  et  al 332 


Oligny  v.  Beauchemin  et  al . . . 508 
Ontario  Coal  Co.,  Merchants’ 
National  Bank  of  Chicago  v.  87 
Ontario  and  Western  Lumber 
Co.,  Attorney-General  for 
Canada  v 235 


P. 

Parker,  Re,  Parker  v.  Parker . . 392 

Parker  v.  Mcllwain 555 

Parker  v.  Odette 69 

Patterson  and  Brother  Co., 
Noxon  Brothers  Manufactur- 
ing Co.  v 49 

Paul  v.  Rutlidge 140 

Pickering  v.  Toronto  Railway 

Co 144 

Plunkett  et  al.,  McClary  v.  . . . 310 

Pollard  v.  Wright  et  al 505 

Potter  and  Central  Counties 

R.  W.  Co.,  Re 16 

Preston,  Village  of,  and  Klotz 

et  al.,  Re 318 

Provincial  Natural  Gas  and 
Fuel  Co.  of  Ontario,  Carroll 

et  al.  v 518 

Purcell  et  al.  v.  Bergin  et  al . . 301 


N. 


Q. 


National  Assurance  Co.  of  Ire- 
land, Davis  v 116 

News  Printing  Co.,  Macrae  et 

al.  v 364 

North  Bay,  Town  of,  Re  Garson 

et  al.  and 179 

Noxon  Brothers  Manufactur- 
ing Co.  v.  Patterson  and 

Brother  Co 40 

Noyes  v.  Young 254 


Quinn,  Baldwin  et  al  v 248 

R. 

Race,  Malcolm  v 330 

Radford  et  al.,  McMaster 

et  al.  v 20 

Ratte  v.  Booth  et  al 185 

Ratz  et  al.,  Knickerbocker 

Co.  v 30,  191 

Regina  v.  Gillespie 155 


XVI.] 


CASES  REPORTED. 


Vll 


R. 

Page. 

Regina  v.  Robinet 49 

“ v.  Yerral  444 

Roberts  v.  Donovan  et  al 456 

Robinet,  Regina  v 49 

Robinson,  a Solicitor,  Re  ....  423 

Robinson,  Jacobs  v 1 

Roblin  et  al.,  Carlisle  v 328 

Ross, Cameron,  & Mallon, Solici- 
tors, Re 482 

Rutlidge,  Paul  v 140 


Ryan  et  al.  v.  Cameron  et  al.  . 235 


S. 

Sargent,  Agricultural  Ins.  Co.  of 

Watertown,  N.Y.,  v 397 

Scane,  Coffey  v 307 

Schmidt  et  ux.  v.  Town  of  Berlin  242 
Scott,  Merchants  Bank  of 

Canada  v 90 

Shaver  v.  Cotton 278 

Solmes  v.  Stafford 78,  264 

Stafford,  Solmes  v 78,  264 

Standard  Drain  Pipe  Co.  v. 

Town  of  Fort  William 404 

Stanley,  Township  of,  Halli- 

day  v 493 

Star  Printing  and  Publishing 

Co.  et  al.,  Lennox  v 488 

Stevens  v.  Grout 210 

St.  Leger,  Welsbach  Incandes- 
cent Gaslight  Co.  v 382 

Swain  v.  Mail  Printing  Co.  . . . 132 


T. 

Temperance  and  General  Life 
Assurance  Co.  of  North  Am- 


erica, Graham  qui  tarn  v.  . . . 536 
Thibaudeau  et  al.  v.  Herbert.  . 420 
Thompson  v.  Ho wson 378 


T. 

Page. 


Thompson,  Lang  v 516 

“ et  al.  v.  Williamson 

et  al 368 

Tinning  et  al.  v.  Bingham.  ...  110 

Toronto,  City  of,  Beale  v 386 

Toronto,  City  of,  Re  Macpher- 

son  and  230 

Toronto  Railway  Co.,  Arnold  v.  394 
Toronto  Railway  Co.,  Picker- 
ing v 144 

Turner  et  al.,  Irwin  et  al.  v.  . . 349 


Y. 

Yanstone,  Re  Anderson  et  al.  v.  243 

Yerral,  Regina  v 444 

Yespra,  Township  of,  Mc- 
Carthy v 416 

Victoria  Electric  Light  Co.  of 
Lindsav,  General  Electric 

Co.  v. 476,  529 

Villeneuve  & Co.,  Bell  v 413 


W. 

Watson’s  Case,  Re  Central  Bank 

of  Canada  55 

Weegar  v.  Grand  Trunk  R.  W. 

Co 371 

Weidman,  Conmee  v 239 

Welbourne  v.  Canadian  Pacific 

R.  W.  Co 343 

Welsbach  Incandescent  Gas- 
light Co.  v.  St.  Leger 382 

Western  Bank  of  Canada  v. 

Courtemanche  et  al 513 

Whiting,  McLaren  v 552 

Wilkes  v.  Kennedy 204 

Williams,  Buntin  et  al.  v 43 

Williams  v.  Leonard  et  al . . . . 544 
Williamson  et  al.,  Thompson  et 
al.  v 368 


CASES  REPORTED. 


viii 


[VOL. 


W. 

Page. 


Wilson  and  County  of  Elgin,Be  150 
Winnett  v.  Appelbe  et  ux.  . . . 57 

World  Newspaper  Co.  of  To- 
ronto, Georgian  Bay  Ship 
Canal  and  Power  Acqueduct 

Co.  v 320 

World  Newspaper  Co.  of  Toron- 
to, Macdonald  v 324 


W. 

Wright  v.  Bell  et  al . . . . 
Wright  et  al.,  Pollard  v 

Y. 

Young,  Noyes  v 


Page. 

335 

505 


254 


TABLE 


OF  THE 

. NAMES  OF  CASES  CITED  IN  THIS  VOLUME. 


A. 


Names  of  Cases  Cited. 

Abbott  v.  Greenwood  

Adair  v.  Young  

Adams  v.  Fisher 

Adlam  v.  Noble 

Ad  lard  v.  Smith 

Alcock,  Ex  p 

Allison  v.  Herring 

American  Tobacco  Co.  v.  Guest 

Amosw.  Chadwick , 

Andrews,  Re 

Anglo- African  S.  S.  Co.,  In  re 

Anglo-American  Casings  Co.  v.  Rowlin . . 

Anlaby  v.  Prsetorius 

Apollinaris  Co.  v.  Wilson  

Armstrong  v.  Toronto  Railway  Co 

Arnison  v.  Smith 

Arnold  v.  Toronto  Railway  Co.  

Arnott  v.  Redfern 

Assyrian,  The 

Atkinson  v.  Lord  Braybrooke 

Attorn ey-General  v.  Birmingham 

Attorney -General  v.  Sillem 

Austin  v.  Dowling 

Australasia,  Bank  of,  v.  Nias 


Where  Reported.  PageofVol. 

7 Dowl.  P.  C.  534  35S 

12  Ch.  D.  13 33 

3 Myl.  & Cr.  526  539 

9 Dowl.  P.  C.  322  359 

6 Pri.  321  471 

1 C.  P.  D.  68 157 

9 Sim.  583 163 

[1892]  1 Ch.  630  38 

4 Ch.  D.  869 237 

17  Beav.  510 163 

32  Ch.  D.  348 509 

10  P.  R.  391  422 

20  Q.  B.  D.  764 361 

31  Ch.  D.  632 392 

15  P.  R.  208  . . 386 

40  Ch.  D.  567  219 

16  P.  R.  394  149 

3 Bing.  353  83 

4 Times  L.  R.  694 407 

4 Camp.  380 79 

15  Ch.  D.  423  222 

10  H.  L.  C.  704  313 

L.  R.  5 C.  P.  534 509 

16  Q.  B.  717 79 


B. 


Baby  v.  Ross  14  P.  R.  440  

Badcoek  v.  Cumberland  Gap  Park  Co.  . . [1893]  1 Ch.  at  p.  367  

Ball  v.  Ross 1 M.  & G.  445 

Bank  of  Upper  Canada  v.  Vanvochis. ...  2 P.  R.  382  

Barker  v.  St.  Quintin  12  M.  & W.  at  p.  541  

Barned’s  Banking  Co.  v.  Reynolds 36  U.  C.  R.  256  

Bartlett  v.  Stinton L.  R.  1 C P.  483;  12  Jur.  N.  S. 

342  ; 36  L.  J.  C.  P.  238  ; 14  W.  R. 

614  ; 14  L.  T.  N.  S.  287  

Baskerville  v.  Vose  15  P.  R.  122  

Beale  v.  City  of  Toronto 

Beaty  v.  Cromwell 9 P.  R.  547  

Beatty  v.  O’Connor  5 0.  R.  731,  737 

Beaty  v.  Samuel 29  Gr.  105 

Beckwith,  Re 5 U.  C.  L.  J.  256  

Beeswing,  The 10  P.  D.  18 


246 

71 

439 

450 

337 

79 


360 

14 

386 

79 

150 

199 

262 

144 


B — VOL.  XVI.  O.P.lt. 


X 


CASES  CITED. 


[VOL 


Names  of  Cases  Cited. 


Where  Reported.  Page  of  Vol. 


Bennett  v.  Cosgriff 

Bennett  v.  Empire  Printing  and  Publish- 
ing Co 

Benton  v.  Prsed  

Berdan  v.  Greenwood 

Bergin  v.  Pindar 

Berlin  Piano  Co.  v.  Truaisch  

Berry  v.  Donovan  

Betts  v.  Grand  Trunk  R.  W.  Co 

Birmingham  and  District  Land  Co.  v. 
London  and  North-Western  R.  W.  Co. 

Bissett  v.  Jones 

Blackham  v.  Stupart 

Blair  v.  Deakin 

Bleakley  v.  Easton 

Bolland,  Ex  p 

Bonser  v.  Cox 

Borough  v.  James  

Boulton  v.  Blake 

Bradlaugh  v.  Newdegate 

Bradley  v.  Urquhart 

Braithwaite  v.  Brown  

Bree  v.  Marescaux 

Brice  v.  Munro 


38  L.  T.  N.  S.  177  334 

16  P.  R.  63 323,  490 

1 Smith’s  Q.  B.  R.  423  237 

3 Ex.  D.  251 118 

3 O.  S.  574  46 

15  P.  R.  68 405 

21  A.  R.  14 300,  458 

12  P.  R.  86,  634 386 

34  Ch.  D.  261  297* 

32  Ch.  D.  635 272 

2 East  243  472 

57  L.  T.  N.  S.  522 190 

9 U.  C.  L.  J.  O.  S.  23  173 

L.  R.  7Ch.  24 524 

6 Beav.  84  199 

W.  N.  1884,  p.  32  477 

11  P.  R.  196  282 

1 1 Q.  B.  D.  at  p.  7 345 

11  M.  & W.  456 280 

1 Chit.  238  357 

7 Q,  B.  D.  434 509 


10  P.  R.  548  ; 7 O.  R.  435  ; 12  A.  R. 


435 , 93 

Brigham  v.  McKenzie 10  P.  R.  406  109 

Bridgman,  Re 16  P.  R.  232  482 

British  North  America,  Bank  of,  v.  Laugh- 


rey 

Brockville  and  Ottawa  R.  W.  Co.  v. 

Canada  Central  R.  W.  Co 

Brown  v.  Ackroyd 

“ v.  Burdett  

“ v.  Johnson 

Bullen  v.  Ansley 

Burgess  v.  Hill 

Burke  v.  Rooney 

Burns  v.  Chisholm 

Burrell  v.  Read  

Butterfield,  Re 

Byrne  v.  Box  


2U.  C.  L.  J.  N.  S.44 71 

7 P.  R.  372  371 

5 E.  & B.  819  52 

37  Ch.  D.  at  p.  213 13 

5 U.  C.  L.  J.  17 373 

6 Esp.  Ill 374 

26  Beav.  244  38 

4 C.  P.  D.  226 227 

2 Ch.  Chamb.  R.  88  226 

11  Times  L.  R.  36 558 

14  P.  R.  567  252 

2 C.  L.  T.  47  267 


C. 


Canada  Cotton  Co.  v.  Parmalee 

Canadian  Pacific  R.  W.  Co. , The,  v.  The 

Little  Seminary  of  Ste.  Therese 

Canadian  Securities  Co.  v.  Prentice  .... 

Carnegie  v.  Cox 

Carrall  v.  Potter 

Carroll,  Re 

Carshore  v.  North-Eastern  R.  W.  Co.  . . 
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11  P.  R.  311  

19  U.  C.  R.  at  p.  355  

2 Ch.  Chamb.  R.  305  
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L.  R.  2 Q.  B.  108  442 
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Garland  v.  Omnium  Securities  Co 

Geddes  and  Wilson,  Re 
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26  W.  R.  362 89 

13  M.  & W.  816  38. 
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7 Times  L.  R.  753 ; 35  Sol.  J.  698.  503 
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International  Bridge  Co.  v.  Canada 
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3 N.  <fe  M.  437 164 
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9 P.  R.  38  199 

Sau.  & S.  Notes  at  p.  658  393. 
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London,  etc.,  R.  W.  Co.  v.  Kirk 

“ , etc.,  Bank  v.  Clancarty 

“ and  Birmingham  R.  W.  Co.  v. 
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5 Ch.  D.  592 

187 

20  A.  R.  421 

182 

15  P.  R.  332  

195 

11  Beav.  153 

515 

10  P.  R.  15 
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Page  50,  line  1 of  statement,  for  “defendant”  read  “plaintiff. 

Tage  53,  line  2 from  bottom,  for  “ along  ” read  “ alone.” 

Page  88,  line  10  from  bottom,  for  “ signed  ” read  “ argued.” 

Page  349,  line  14  of  headnote,  for  “ 12  P.  R.  353  ” read  “ 11  P.  R.  353.” 
Page  552,  Jine  3 of  statement,  for  “July”  read  “June.” 
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Jacobs  v.  Robinson. 

Mechanics'  Liens — Summary  Procedure — 53  Vic.  ch.  37  ( 0 .) — County 
Court — Jurisdiction  of  Local  Master — Amendment — High  Court — Costs. 

A Master  of  the  High  Court  of  Justice  has  no  jurisdiction  as  such  to 
entertain  a summary  proceeding  under  53  Vic,  ch.  37,  to  enforce  a 
mechanic’s  lien,  launched  in  a County  Court. 

Secorcl  v.  Trumm,  20  0.  R.  174,  followed. 

Nor  can  he  confer  jurisdiction  upon  himself  by  subsequently  directing  an 
amendment  of  the  affidavits  and  papers  filed,  by  substituting  the  High 
Court  for  the  County  Court. 

An  appeal  from  an  order  so  amending  was  allowed,  but  without  costs,  as 
the  objection  was  not  taken  in  limine. 

[January  15,  1894. — Boyd , C.] 

The  plaintiff  took  proceedings  to  enforce  a mechanics 
lien,  under  the  Act  to  simplify  the  Procedure  for  enforcing 
Mechanics’  Liens,  53  Vic.  ch.  37  (0.),  by  filing  with  the 
local  Master  of  the  Supreme  Court  of  Judicature  at  Strat- 
ford a statement  of  claim  and  affidavit  entitled  in  the 
County  Court  of  the  county  of  Perth. 

The  Master  heard  the  evidence  and  decided  in  favour  of 
the  plaintiff,  and  was  about  to  give  a certificate  under  the 
Act,  when  the  defendant  objected  to  the  Master’s  jurisdic- 
tion. The  Master  thereupon  made  an  order  amending  all 
the  proceedings  by  changing  the  entitling  from  the  County 
Court  to  the  High  Court. 

The  defendant  appealed  from  this  order,  and  his  appeal 
was  argued  before  Boyd,  C.,  in  Chambers,  on  the  15th 
January,  1894. 

J.  M.  Clark,  for  the  defendant. 

L.  G.  McCarthy , for  the  plaintiff. 
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Judgment  was  delivered  on  the  same  day. 

Boyd,  C. — These  lien  proceedings  were  begun  by  filing 
an  affidavit  and  statement  of  claim,  entitled  in  the  County 
Court  of  Perth,  in  the  office  of  the  local  Master  of  the  High 
Court  at  Stratford.  As  such  Master  he  had  no  jurisdic- 
tion to  entertain  summary  proceedings  in  a matter  launched 
in  the  County  Court  under  53  Vic.  ch.  37,  as  was  held  in 
Record  v.  Trumm,  20  0.  It.  174. 

Nor  could  he  confer  jurisdiction  upon  himself  by  subse- 
quently directing  an  amendment  in  the  style  of  cause  in 
the  affidavits  and  papers,  by  substituting  “ the  High  Court” 
for  “the  County  Court.”  I find  nothing  in  the  statutes 
referred  to  (53  Vic.  ch.  37  and  56  Vic.  ch.  24),  justifying 
such  an  amendment,  which  assumes  to  alter  the  Court  and 
to  transfer  from  an  inferior  to  a superior  one.  Summary 
proceedings  in  the  County  Court  are  to  be  before  the 
Judge  of  the  Court,  as  provided  by  R.  S.  0.  ch.  126,  sec. 
28.  This  objection  should  have  been  taken  in  liminey 
and,  while  I declare  that  the  order  to  amend  is  nugatory 
and  invalid,  I do  so  without  costs. 
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Island  v.  Township  of  Amaranth. 


Costs — Order  of  Trial  Judge  as  to,  under  Rule  1170 — Amending  Rule , 
Application  of  to  Cases  Already  Tried — Discretion  of  Court . 

The  Rule  of  the  Supreme  Court  of  Judicature  for  Ontario,  passed  on  4th 
November,  1893,  amending  Rule  1170  by  providing  that  where  an  action 
is  tried  by  a jury,  the  costs  shall  follow  the  event,  unless,  upon  appli- 
cation made  at  the  trial,  the  trial  Judge,  in  his  discretion,  otherwise 
orders,  does  not  apply  to  actions  tried  before  it  was  passed. 

And  where  the  jury  in  an  action  of  tort,  tried  before  the  passing  of  the 
new  Rule,  assessed  the  plaintiff’s  damages  at  $100,  and  the  trial  Judge 
did  not  give  judgment  till  after  the  passing  of  the  new  Rule,  and  then 
ordered  that  the  plaintiff  should  have  costs  on  the  High  Court  scale  : — 
Held , that  he  had  no  power  to  so  order,  unless  “for  good  cause  shewn” 
within  the  meaning  of  Rule  1170  as  it  stood  at  the  date  of  the  trial. 
The  right  to  costs  or  to  set-off  costs  is  a substantial  right,  and  not  a mere 
matter  of  procedure. 

But,  under  Rule  1170,  the  Court  has  the  power  to  make  such  order  as  to 
costs  as  may  seem  just,  irrespective  of  good  cause  ; and,  as  in  this  case 
the  awarding  of  so  small  a sum  as  $100,  assuming  the  plaintiff’s  right  to 
recover,  was  almost  perverse,  and  the  plaintiff  had  a right  to  expect  an 
award  well  beyond  the  jurisdiction  of  the  County  Court,  the  Divisional 
Court  affirmed  the  trial  Judge’s  disposition  of  the  costs. 

Stratford  v.  Sherwood , 5 O.  S.  169,  at  pp.  170-171,  followed. 

[January  6,  1894. — The  Common  Pleas  Division .] 

This  action  was  brought  against  a municipal  corpora- 
tion to  recover  damages  for  injuries  received  by  the  plain- 
tiff by  reason  of  the  alleged  nonrepair  of  a highway  in  the 
defendants’  jurisdiction.  It  was  tried  before  Armour,  C. 
J.,  and  a jury,  at  Orangeville,  on  the  1st  May,  1893.  The 
jury  found  in  favour  of  the  plaintiff,  assessing  the  damages 
at  $100.  Counsel  for  the  plaintiff  applied  at  the  trial  for 
an  order  for  costs  according  to  the  High  Court  scale.  The 
trial  J udge  then  reserved  judgment,  and  on  the  30th  No- 
vember, 1893,  indorsed  on  the  record  a direction  that  judg- 
ment should  be  entered  for  the  plaintiff  for  $100  with  costs 
on  the  High  Court  scale. 

Rule  1170,  as  it  stood  at  the  date  of  the  trial,  was  as 
follows: — “Subject  to  the  provisions  of  the  Judicature 
Act,  the  costs  of  and  incident  to  all  procedings  in  the  High 
Court  shall  be  in  the  discretion  of  the  Court  * * Pro- 

vided, that  where  any  action  or  issue  is  tried  by  a jury,  the 
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costs  shall  follow  the  event,  unless,  upon  application  made 
at  the  trial,  for  good  cause  shewn,  the  Judge  before  whom 

the  action  or  issue  is  tried  or  the  Court  otherwise  orders. 

* * ” 

Rule  1172. — “ In  case  an  action  of  the  proper  competence 
of  a County  Court  is  brought  in  the  High  Court,  or  in  case 
an  action  of  the  proper  competence  of  the  Division  Court 
is  brought  in  the  High  Court,  or  in  a County  Court,  and  is 
tried  by  a jury,  and  the  Judge  or  Court  makes  no  order 
respecting  the  costs,  the  plaintiff  shall  recover  only  County 
Court  costs,  or  Division  Court  costs,  as  the  case  may  be, 
and  the  defendant  shall  be  entitled  to  tax  his  costs  of  suit 
as  between  solicitor  and  client,  and  so  much  thereof  as 
exceeds  the  taxable  costs  of  defence  which  would  have 
been  incurred  in  the  County  Court  or  Division  Court, 
shall,  on  entering  judgment,  be  set  off  and  allowed  by  the 
taxing  officer  against  the  plaintiffs  County  Court  or  Di- 
vision Court  costs  to  be  taxed,  or  against  the  costs  to  be 
taxed  and  the  amount  of  the  verdict  if  it  be  necessary,  and 
if  the  amount  of  costs  so  set  off  exceeds  the  amount  of  the 
plaintiff’s  verdict  and  taxed  costs,  the  defendant  shall  be 
entitled  to  execution  for  the  excess  against  the  plaintiff. 

(a)  The  event  shall  in  such  case  be  to  recover  costs 
according  to  such  scale,  subject  to  such  rights  of  set-off  as 
to  costs,  as  are  herein  mentioned.” 

By  a Rule  passed  by  the  Supreme  Court  of  Judicature 
for  Ontario  on  4th  November,  1893,  Rule  1170  was  amended 
by  striking  out  the  proviso  at  the  end,  and  substituting, 
“ Provided  that,  where  any  action  or  issue  is  tried  by  a 
jury,  the  costs  shall  follow  the  event,  unless,  upon  applica- 
tion made  at  the  trial,  the  Judge  before  whom  the  action 
or  issue  is  tried,  in  his  discretion,  otherwise  orders.” 

And  by  the  same  Rule,  Rule  1172  was  amended  by 
striking  out  the  words  “ or  Court  ” in  the  fourth  line 
thereof. 


The  defendants  moved  at  the  Michaelmas  Sittings  of  the 
Divisional  Court  of  the  Common  Pleas  Division,  1893,  to  set 


XVI.]  ISLAND  V.  TOWNSHIP  OF  AMARANTH.  5 

aside  the  verdict  and  judgment  for  the  plaintiff,  and  for  a 
new  trial ; or  in  the  alternative  to  set  aside  the  judgment 
as  to  costs,  on  the  ground  that  there  was  no  good  cause 
under  Rule  1170  for  ordering  that  the  costs  should  not 
follow  the  event,  and  that  the  new  Rule  giving  the  trial 
Judge  an  absolute  discretion  as  to  costs  did  not  apply  to 
this  case. 

The  motion  was  argued  before  Galt,  C.  J.,  and  Rose,  J., 
on  the  4th  December,  1893. 

E.  Myers,  Q.  C.,  for  the  defendants. 

Aylesvjorth,  Q.  C.,  and  W.  L.  Walsh,  for  the  plaintiff. 

The  motion  for  a new  trial  was  dismissed  with  costs  at 
the  close  of  the  argument. 

Judgment  upon  the  question  of  costs  was  delivered  on 
the  6th  January,  1894. 

Rose,  J. — We  dismissed  with  costs  at  the  close  of  the 
argument  the  defendant’s  motion  for  a new  trial,  but 
reserved  judgment  on  the  motion  to  set  aside  the  judgment 
so  far  as  it  directed  judgment  for  the  plaintiff  with  High 
Court  costs. 

The  trial  was  on  the  1st  of  May,  1893,  and  the  jury 
found  for  the  plaintiff,  assessing  the  damages  at  $100.  The 
plaintiff  made  an  application  at  the  trial,  pursuant  to 
Rule  1170,  for  an  order  for  costs  according  to  the  High 
Court  scale.  Directions  for  judgment  were  not  indorsed  on 
the  record  by  the  trial  Judge  until  the  30th  of  November 
following,  when  judgment  was  directed  to  be  entered  for 
the  plaintiff  for  $100  damages  with  costs  on  the  High 
Court  scale. 

It  is  clear  that  such  a direction  could  not  have  been  given 
under  Rule  1170,  for  there  was  no  “ good  cause  ” alleged — 
the  only  ground  for  the  application  being  that  the  damages 
were  probably  unfairly  small,  assuming  the  plaintiff’s  right 
to  recover.  That,  however,  was  not  good  cause.  The 
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rights  of  the  parties  at  the  time  of  the  trial  and  when  the 
application  was  made  were  as  follows : The  plaintiff  was 
entitled  to  judgment  for  $100  and  County  Court  costs,  and 
the  defendant  to  a set-off  of  costs  as  provided  by  Rule 
1172,  unless  on  application  to  the  Court  such  rights  were 
varied. 

It  was  said,  however,  that  the  direction  was  made  pur- 
suant to  a Rule  passed  on  the  4th  of  November,  1893, 
amending  Rules  1170  and  1172 — 1170  being  amended  by 
striking  out  the  proviso  and  substituting  therefor  the 
following,  “ Provided  that  where  any  action  or  issue  is 
tried  by  a jury,  the  costs  shall  follow  the  event,  unless,  upon 
application  made  at  the  trial,  the  Judge  before  whom  the 
action  or  issue  is  tried,  in  his  discretion,  otherwise  orders” — 
and  it  was  argued  that  by  such  amendment  the  order  was 
warranted. 

It  will  be  observed  that  Rule  1170,  both  prior  and  sub- 
sequent to  amendment,  required  the  application  to  be 
made  at  the  trial , and  if  the  parties  were  entitled  to  have 
judgment  on  the  law  as  it  then  stood,  the  order  complained 
of  was  wrong. 

The  argument  for  the  plaintiff*  was  that  the  law  as  it 
was  at  the  date  of  giving  judgment  governed — that  the 
amendment  had  an  ex  post  facto  effect,  as  it  affected  costs 
only,  and  the  following  cases  were  chiefly  relied  upon: — 
Cox  v.  Thomason , 2 Cr.  & J.  498 ; Charrington  v. 
Meatheringham , 2 M.  & W.  228;  Wright  v.  Hale , 6 H.  & 
N.  227. 

Cox  v.  Thomason  decided  that  a taxation  of  costs,  had 
after  the  introduction  of  a new  Rule  varying  the  practice, 
must  be  governed  by  the  new  Rule. 

In  Charrington  v.  Meatheringham  the  Court  held  that 
the  right  to  treble  costs  was  a penalty,  and  was  taken 
away  by  a statute  which  came  in  force  before  judgment 
was  signed,  but  after  the  trial.  Lord  Abinger,  C.  B.,  put 
the  decision  on  the  ground  that,  although  a party  might 
retain  his  right  to  the  protection  of  a repealed  statute,  it 
did  not  follow  that  the  same  principle  could  be  extended 
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to  a penalty.  He  also  said : “ The  statutes  which  give 
costs  on  a nonsuit  require  judgment  of  the  term  to  be 
given.” 

O 

Wright  v.  Hale  was  rested  on  the  fact  that  what  was  to 
be  done,  was  to  be  done  at  the  trial,  which  was  after  the 
passing  of  the  Act.  The  statute  in  that  case  came  into 
force  before  the  trial,  and  provided  for  certifying  to  deprive 
a plaintiff  of  costs  in  an  action  of  trespass  where  there  was 
a recovery  of  less  than  £5. 

In  that  case  Wilde,  B.,drew  attention  to  Cox  v.  Thomason , 
saying  that  there  it  was  held  that  a rule  of  Court  relating 
to  the  taxation  of  costs,  which  was  general  in  its  terms, 
applied  to  all  taxations  after  the  period  when  it  came  into 
operation,  whether  the  action  was  commenced  before  or 
not. 

In  Kimbray  v.  Draper,  L.  R.  3 Q.  B.  160,  the  Judges 
while  following  Wright  v.  Hale  as  expressly  in  point, 
doubted  the  correctness  of  the  decision. 

Blackburn,  J.,  said,  “ The  canon  of  the  decision  in  Wright 
v.  Hale  is  that  when  the  effect  of  an  enactment  is  to  take 
away  a right,  prima  facie  it  does  not  apply  to  existing 
rights  ; but  where  it  deals  with  procedure  only,  prima 
facie  it  applies  to  all  actions  pending  as  well  as  future. 
Whether  the  Court  of  Exchequer  applied  that  test  properly, 
in  holding  it  was  a matter  of  procedure  where  a statute 
enabled  a J udge  to  deprive  a plaintiff  of  costs  in  a case 
where  but  for  the  statute  he  would  have  been  absolutely 
entitled  to  them,  may  be  questionable  ; but  for  the  decision 
in  that  case  I certainly  should  have  been  inclined  to  think 
this  was  taking  away  a right.” 

Fortified  by  the  opinion  of  so  eminent  a Judge,  I need 
not  hesitate  to  declare  that  I cannot  come  to  the  conclusion 
that  to  take  away  from  a party  a right  to  costs  is  any- 
thing else  than  taking  away  a right,  and  is  not  a matter  of 
procedure  only.  Practice  and  procedure  govern  steps  in 
the  suit,  taken  while  the  practice  or  procedure  is  in  force, 
and  each  suit  is  launched  with  full  notice  or  knowledge 
that  the  practice  may  be  varied,  and  that  steps  taken  from 
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time  to  time  must  be  taken  according  to  the  practice  in 
force  when  such  steps  are  taken,  and  it  may  be  that  a suitor 
must  be  prepared  to  accept  such  costs  as  are  warranted  by 
the  statutes  or  Rules  in  force  when  the  trial  takes  place, 
which  is  the  time  when  costs  are  awai'ded ; but  why  the 
judgment  at  the  trial,  which  then  entitles  the  party  to  costs 
accoiding  to  the  Rules  then  in  force,  should  afterwards  be 
varied  by  a subsequent  Rule,  except  it  contains  express 
terms  to  that  effect,  any  more  than  that  the  quantum  of 
damages  should  be  varied  by  a new  Rule,  is  difficult  to 
understand.  There  is  the  right  to  damages  and  there  is 
the  right  to  costs.  To  take  away  the  damages  admittedly 
would  be  to  take  away  a right,  and  it  seems  to  me  quite 
as  clear  that  to  take  away  the  costs  would  equally  be  to 
take  away  a right. 

The  decisions  in  Wright  v.  Hale  and  the  cases  prior 
thereto  are  not,  in  my  judgment,  to  be  extended,  and  they 
certainly  do  not  declare  that,  after  the  trial  and  after 
motion  for  judgment,  and  pending  the  decision  on  such 
motion,  a new  Rule  as  to  costs,  not  expressly  in  terms  apply- 
ing to  such  a case,  can  affect  the  rights  existing  at  the  time 
the  motions  were  made. 

In  my  opinion,  both  in  reason  and  on  principle,  the  deci- 
sion of  any  motion  should  be  according  to  the  then  exist- 
ing rights. 

The  language  of  the  amending  Rule  does  not  necessarily, 
nor,  in  my  opinion,  at  all,  refer  to  past  trials. 

Full  effect  and  meaning  will  be  given  by  reading  it  as 
referring  to  trials  taking  place  after  the  passing  of  the  new 
Rule.  In  other  words,  the  Rule  making  the  amendment 
does  not  declare  that  it  shall  apply  to  past  trials. 

In  Moss  v.  Bank  of  Prince  Edward  Island , 11  S.  C.  R. 
at  p.  271,  Strong,  J.,  said  : “ The  rule  being  that  an  ex  post 
facto  construction  will  never  be  adopted  when  substantial 
rights  are  affected,  even  in  respect  of  matters  of  proce- 
dure.” 

In  the  second  edition  of  Maxwell  on  Statutes,  at  p.  273, 
Pinhorn  v.  Sonster,  8 Ex.  138,  is  referred  to.  There  a 
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special  demurrer  stood  for  argument  before  the  passing  of 
the  first  Common  Law  Procedure  Act,  and  it  was  held  that 
the  judgment  was  not  to  be  affected  by  that  Act,  which 
abolished  special  demurrers,  but  must  be  governed  by  the 
earlier  law.  The  learned  author  adds  : “ The  judgment 
was,  in  strictness,  due  before  the  Act,  and  the  delay  of  the 
Court  ought  not  to  affect  it.” 

I desire  to  adopt  such  language  and  make  it  my  own 
for  the  purpose  of  this  case. 

In  Gardner  v.  Lucas , 3 App.  Cas.  at  p.  603,  Lord  Black- 
burn said : “ Alterations  in  the  form  of  procedure  are  always 
retrospective,  unless  there  is  some  good  reason  or  other 
why  they  should  not  be.” 

Assuming  the  alteration  here  to  be  one  of  procedure,  is 
there  not  a good  reason  why  it  should  not  be  retrospec- 
tive ? 

In  The  Republic  of  Costa  Rica  v.  Erlanger,  3 Ch.  D.  at 
p.  69,  Mellish,  L.  J.,  said : “ No  suitor  has  any  vested  inter- 
est in  the  course  of  procedure,  nor  any  right  to  complain, 
if  during  the  litigation  the  procedure  is  changed,  provided, 
of  course,  that  no  injustice  is  done.” 

I am,  therefore,  of  opinion  : 

1.  That  when  the  application  was  made  at  the  trial,  the 
case  was  then  ripe  for  judgment,  and  had  judgment  been 
then  given,  the  application  must  have  been  refused. 

2.  That  the  right  of  the  plaintiff  could  not  be  enlarged 
or  added  to  nor  that  of  the  defendant  taken  away  or  dimin- 
ished by  subsequent  rule  or  legislation  except  in  express 
terms — for  the  right  to  costs  or  to  set  off  costs  was  not  a 
mere  question  of  procedure,  or  if,  by  reason  of  the  decisions 
and  the  fact  that  the  Judges  have  power  to  regulate  the 
scale  of  costs  by  Buies  of  Court,  such  regulation  is  to  be 
considered  procedure,  then  when  such  procedure  confers  a 
right,  such  right  cannot  be  taken  away  except  by  express 

language. 

o o 

3.  There  was  no  act  done  or  step  taken  by  either  the 
plaintiff  or  defendant  after  the  amendment  of  the  Buie  to 
which  such  amended  Buie  could  apply,  and  this  distin- 
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guishes  the  case  from  any  and  all  that  have  gone  before. 
No  step  in  practice  or  procedure  remained  to  be  taken — 
the  end  had  been  reached,  the  work  of  solicitor  and 
counsel  done,  the  facts  determined,  the  motion  made  to 
have  the  law  declared,  and  the  Judge’s  duty,  in  my  opinion, 
was  then  to  declare  the  law  as  he  knew  it  then  to  be,  or,  if 
he  had  any  doubt  as  to  what  it  was,  his  delay  in  ascertain- 
ing it  could  not  enure  to  the  benefit  of  one  party  or  to  the 
detriment  of  the  other.  And  this  ground  of  opinion  is,  to 
my  mind,  equally  available  whether  the  question  be  one 
concerning  rights  or  procedure. 

4.  No  case  has  been  decided  in  which  the  question  her© 
arising  has  been  in  terms  discussed  or  determined,  i.e., 
with  reference  to  judgment  reserved  ; and  the  strongest 
doubt  has  been  thrown  on  the  decision  in  Wright  v.  Hale , 
supra,  on  which  the  plaintiff  relied. 

Had  this  case,  therefore,  to  be  determined  on  the  power 
of  the  Judge  at  the  trial  to  make  the  order  complained  of, 
I should  have  been  of  the  opinion  that  the  appeal  must  be 
allowed;  but  there  remains  to  be  considered  what  was  the 
power  of  the  Court  under  Rule  1170  prior  to  amendment. 

I have  been  favoured  by  the  learned  Chancellor  with  a 
perusal  of  his  judgment  in  McGillivray  v.Toivn  of  Lindsay  * 
on  the  question  under  consideration,  and  it  seems  clear  that 
under  the  authorities  the  Court  had  the  alternative  power  to 
make  such  order  as  might  seem  just.  As  in  the  present  case 
it  is  perfectly  clear  that  the  awarding  of  so  small  a sum  as 
$100  (assuming  the  plaintiff’s  right  to  recover)  was  almost, 
if  not  quite,  perverse,  and  that  the  plaintiff  had  a right  to 
expect  an  award  well  beyond  the  jurisdiction  of  the  County 
Court,  it  follows  that  under  the  rule  long  acted  upon,  and 
formulated  in  Stratford  v.  Sherwood , 5 O.  S.  169  at  pp.  170- 
171,  the  plaintiff  should  have  full  costs  and  the  defendant 
should  have  no  right  to  set  off  costs. 

The  defendant,  therefore,  fails  equally  whether  the  Rule 
governs  in  its  amended  or  unamended  form;  for,  if  the  trial 
Judge  had  no  power  to  make  the  order  appealed  from, 

* Now  reported,  post  p.  11. 
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we  now  direct  that  the  plaintiff  is  to  have  judgment  for 
the  damages  assessed  and  full  costs,  and  that  the  defendant 
have  no  right  to  set  off  costs. 

As  the  result  remains  the  same  whichever  view  is  taken, 
the  appeal  must  be  dismissed,  and,  as  there  is  no  reason  on 
the  facts  above  referred  to  for  depriving  the  plaintiff  of  the 
costs,  it  will  be  dismissed  with  costs. 

Galt,  C.  J.,  concurred. 


McGillivray  v.  Town  of  Lindsay. 

Costs — Order  of  Trial  Judge  as  to , under  Rule  1170 — Amending  Rule , 
Application  of  to  Cases  Already  Tried — Discretion  of  Court. 

In  an  action  of  tort,  tried  before  the  passing  of  the  Rule  of  4th  November, 
1893,  amending  Rule  1170,  the  jury  assessed  the  plaintiff’s  damages  at 
$200,  and  judgment  was  given  for  the  plaintiff  for  that  amount,  but 
the  trial  Judge  did  not  give  judgment  upon  the  question  of  costs  till 
after  the  passing  of  the  new  Rule,  and  then  ordered  that  the  plaintiff 
should  have  costs  on  the  High  Court  scale. 

An  appeal  from  this  order  was  dismissed  by  a Divisional  Court. 

Per  Boyd,  C. — The  amendment  of  the  Rule  was  to  be  regarded  by  the 
trial  Judge  while  the  application  of  the  plaintiff  for  full  costs  was  be- 
fore him,  and  while  the  action  was  still  pending.  Changes  in  the  law 
as  to  costs  since  the  Judicature  Act  are  matters  of  procedure,  and, 
as  such,  act  retrospectively  or  with  reference  to  current  and  uncom- 
pleted proceedings.  But  even  if  Rule  1170  in  its  unamended  form 
applied,  the  Divisional  Court  had  under  it  an  alternative  power  over 
the  costs,  not  limited  by  the  condition  as  to  good  cause,  and,  as  this 
was  not  a case  in  which  the  costs  of  the  plaintiff  should  be  diminished 
by  taxation  on  a lower  scale  or  by  the  allowance  of  a set-off,  the  juris- 
diction should  be  exercised  in  accordance  with  the  view  of  the  trial 
Judge. 

Meredith,  J. , dubitante,  considered  himself  bound  by  the  decision  of  the 
Common  Pleas  Division  in  Island  v.  Township  of  Amaranth , ante  p.  3,  to 
arrive  at  the  same  conclusion. 

[January  22,  1894. — The  Chancery  Division .] 

This  action  was  for  negligence,  and  was  similar  in  its 
facts  to  the  case  Island  v.  Township  of  Amaranth , ante 
p.  3.  It  was  tried  before  Armour,  C.  J.,  and  a jury,  at 
Lindsay,  in  the  spring  of  1893,  and  the  jury  found  for  the 
plaintiff,  and  assessed  his  damages  at  $200,  for  which 
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amount  judgment  was  given.  An  application  was  then 
made  by  the  plaintiff  for  High  Court  costs.  The  trial 
Judge  reserved  judgment  upon  this  question,  and,  after  the 
passing  of  the  new  Rule  referred  to  in  the  preceding  case, 
indorsed  upon  the  record  a direction  to  enter  judgment 
for  the  plaintiff  for  $200,  with  costs  on  the  High  Court 
scale. 

The  defendants  moved  before  the  Chancery  Divisional 
Court,  upon  the  same  grounds  on  which  the  motion  in  the 
preceding  case  was  based,  to  set  aside  the  judgment  as  to 
costs,  and  to  enter  judgment  for  the  plaintiff  with  County 
Court  costs,  with  a set-off  to  the  defendants  of  the  excess 
of  their  costs  over  County  Court  costs. 

The  motion  was  argued  before  Boyd,  C.,  and  Meredith, 
J.,  on  the  13th  December,  1893. 

G.  H.  Hopkins,  for  the  defendants. 

D.  R.  Anderson , for  the  plaintiff. 

Judgment  was  delivered  on  the  22nd  January,  1894. 

Boyd,  C. — Rule  1170  is  taken  from  the  English  Rule  of 
1875,  Order  55,  which  was  changed  in  England  in  1883  by 
Order  65.  It  was  held  by  the  Judges  of  highest  repute 
in  England  that  under  the  first  Rule,  corresponding  to  our 
Rule  1170,  there  was  an  alternative  power  vested  in  the 
Judge  at  the  trial  and  in  the  Divisional  Court.  If  the 
Judge  at  the  trial  failed  to  act,  the  Divisional  Court  might 
do  so.  And  the  condition  as  to  good  cause,  which  limited 
the  action  of  the  trial  Judge,  did  not  extend  to  impede 
the  action  of  the  Divisional  Court : Myers  v.  Defries,  4 Ex. 
D.  176,  followed  and  approved  in  Marsden  v.  Lancashire , 
etc.,  R.  W.  Co.,  7 Q.  B.  D.  641. 

If  Rule  1170  is  to  be  regarded  as  applicable  to  this  case 
in  its  unamended  form,  when  the  motion  was  made  before 
the  trial  Judge,  yet  we  cannot  shut  our  eyes  to  the  fact 
that  this  amendment  has  been  made  ; giving  in  effect  to  the 
trial  Judge  the  ample  discretion  previously  confined  to  the 
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Court.  And  exercising,  under  that  unamended  Rule,  our 
original  jurisdiction,  we  may  well  say  that  this  is  a case  in 
which  the  costs  of  the  plaintiff  should  not  be  diminished 
by  the  taxation  on  a lower  scale  or  by  the  allowance  of  a 
set-off. 

But,  speaking  for  myself,  the  amendment  of  the  Rule 
was  a thing  to  be  regarded  by  the  Judge  while  the 
application  was  before  him,  and  while  the  action  was  still 
pending.  Changes  in  the  law  as  to  costs  since  the  Judica- 
ture Act  seem  to  me  unquestionably  matters  of  procedure, 
and,  as  such,  act  retrospectively,  or  with  reference  to  cur- 
rent and  uncompleted  proceedings : La  Fargue  v.  Stead , 
28  Sol.  J.  547  ; and  Wright  v.  Hale , 6 H.  & N.  227  (prior 
to  the  Judicature  Act),  which  has  been  followed  in  many 
cases,  though  in  some  not  fully  approved  of,  of  which  one 
of  the  latest  is  Singer  v.  Hasson , 50  L.  T.  326.  But  since 
the  Judicature  Act,  the  regulation  of  costs  has  been  left 
entirely  in  the  hands  of  the  Judges  as  a part  of  the  prac- 
tice and  procedure  of  the  Courts. 

The  general  rule  is  admirably  expressed  by  FitzGibbon, 
L.  J.,  in  Cassidy  v.  O'Loghlen,  4 L.  R.  Ir.  at  p.  735  (1879), 
thus  : “ The  general  principle,  that  the  presumption  against 
what  is  called  a retrospective  construction  has  no  applica- 
tion to  statutes  regulating  procedure  and  practice  is  quite 
settled.  * * The  reason  of  this  rule  may  be  that  such 

statutes  really  have  not  any  retrospective  effect ; no  right 
is  taken  away  by  an  alteration,  presumably  an  improve- 
ment, of  procedure,  for  the  only  right  which  any  suitor  can 
possess  as  to  procedure  is  the  right  of  proceeding  accord- 
ing to  the  practice  in  force  for  the  time  being,  and  it  is 
hard  to  suggest  a reason  for  depriving  suitors  who  are 
already  involved  in  litigation  of  the  immediate  benefit  of 
any  change  made  in  the  mode  of  administering  justice.” 
To  the  same  general  effect,  and  not  inapt  to  this  very 
case,  are  the  words  of  Cotton,  L.  J.,  in  Brown  v.  Burdett , 
37  Ch.  D.  at  p.  213,  “ the  rule  not  being  confined  in  its 
terms  to  costs  incurred  subsequent  to  the  orders  coming 
into  operation,  but  being  worded  generally,  ought  to  be 
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construed  so  as  to  enable  the  Court  to  consider,  not  only 
the  costs  incurred  subsequently  to  the  General  Order,  but 
costs  incurred  in  an  action  pending  at  the  time  the  Order 
came  into  operation,  though  the  costs  may  have  been 
incurred  before  that  time.” 

Pending  this  action,  the  amending  Rule  became  opera- 
tive, and  was  rightly  regarded  by  the  Judge  as  an  instru- 
ment which  he  could  use  to  further  the  ends  of  substantial 
justice. 

The  appeal  should  be  dismissed  with  costs. 

Meredith,  J. — I am  unable  to  see  my  way  clearly  to  the 
conclusions  reached  in  the  judgment  just  delivered — conclu- 
sions in  part  adopted  and  given  effect  to,  I understand,  by 
all  the  Judges  of  the  Common  Pleas  Division  in  a similar 
case  recently  before  them. 

It  seems  to  me  somewhat  anomalous  to  hold  that  in  a 
case  in  which  we  would  be  obliged  to  decide,  upon  a motion 
against  the  order  of  the  trial  Judge,  that  he  had  no  power 
to  make  it,  and,  therefore,  that  the  motion  against  it  was 
rightly  made  and  should  be  allowed,  yet  the  Court  has 
power  to  make  the  order,  though  no  new  facts  are  before 
it,  and  no  “ good  cause  ” can  be  shewn,  and  no  applica- 
tion for  it  has  been  made ; and  nmy,  consequently,  dis- 
miss the  motion  with  costs,  if,  as  a matter  of  mere  dis- 
cretion, it  sees  fit  to  do  that  which  it  was  erroneous  for 
the  trial  Judge  to  do.  And  I am  aware  of  no  case  that 
decides  more  than  this,  that  the  Court  has  power,  in  its 
discretion,  over  the  costs  where  the  trial  Judge  has  not  dealt 
with  the  question  : that  is,  of  course,  in  cases  such  as  this, 
in  which  no  other  question  is  involved. 

If  such  were  the  effect  of  the  Rules,  a second  application, 
after  a refusal  by  the  trial  Judge,  could  be  made  in  any 
case,  upon  the  mere  question  of  costs ; a question  which 
ought  not  to  be  permitted  to  much  protract  the  litigation 
and  increase  the  costs  of  it. 

And  if  such  were  the  effect  of  the  Rules,  it  seems  a pity 
that  in  the  Baskerville  and  Carton  cases,  15  P.  R.  122  and 
147,  the  plaintiffs  were  not  given  the  benefit  of  it. 
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And  upon  the  other  branch  of  the  case  there  seems  to 
me  to  be  much  to  be  said  against  the  retroactive  effect  of 
the  new  Rule,  that  is,  against  the  right  of  the  trial  Judge 
in  such  a case  as  this,  long  after  the  trial  had  taken  place 
and  judgment  had  been  given,  long  after  the  application 
under  Rule  1172  had  been  made,  and  there  was  nothing  to 
be  done  but  determine  whether  or  not  there  was  “ good 
cause  ” within  the  meaning  of  the  Rule  as  interpreted  in 
the  McNair  case,  14  P.  R.  132,  to  still  retain  the  question 
upon  the  chances  of  a new  Rule  being  passed,  giving  him 
the  power  he  did  not  then  possess,  in  order  to  give  the 
plaintiff  the  benefit  of  if. 

It  is,  of  course,  an  entirely  different  thing  to  say  that,  in 
a case  to  which  the  new  Rule  is  admittedly  applicable,  any 
order  made  under  it  may  cover  the  whole  costs  of  the 
action — those  incurred  before  as  well  as  after  the  Rule  came 
into  force. 

But  the  matter,  whether  one  of  procedure  or  practice  or 
not — see  the  Judicature  Act,  sec.  105  (e),  and  Re  Harris , 

24  Gr.  459,  and  Re  0— , ib.  529 — is  one  in  which  there 

ought  to  be  uniformity  of  holding  in  all  the  Divisions  of 
this  Court ; and  it  is  one  now  of  no  very  considerable 
moment  generally  ; so  that,  whatever  conclusions  I might, 
without  the  assistance  of  the  opinions  of  others,  after 
further  consideration,  have  reached,  I feel  bound  by  the 
judgments  before  referred  to,  to  concur  in  dismissing  this 
motion.  The  matter  seems  to  me  concluded  in  this  Court 
by  the  judgment  in  the  Common  Pleas  Division. 
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Re  Potter  and  Central  Counties  Railway  Company. 

Appeal — Award — Railway  Act,  51  Vic.  ch.  29,  sec.  161  (D.) — Time — 
Courts — Divisional  Court — Single  Judge. 

An  appeal  under  sec.  161  of  the  Railway  Act,  51  Vic.  ch.  29  (D.),  from  an 
award  need  not  be  brought  on  for  hearing  within  a month  from  notice 
of  the  award  ; an  effective  notice  of  appeal,  given  in  good  faith,  within 
the  month,  is  sufficient. 

Such  an  appeal  should  be  brought  on  for  hearing  before  a single  Judge  in 
Court,  not  before  a Divisional  Court. 

[January  9,  1894. — Meredith,  J.J 

This  was  an  appeal  by  the  railway  company  from  an 
award  of  arbitrators  fixing  the  compensation  under  the 
Dominion  Railway  Act  to  be  paid  to  Mr.  Potter  for  certain 
land  expropriated  for  the  purposes  of  the  railway. 

The  appeal  came  on  for  argument  before  Meredith,  J., 
in  Court,  on  the  21st  December,  1893. 

Moss,  Q.  C.,  for  Mr.  Potter,  took  two  preliminary  objec- 
tions to  the  appeal,  which  are  mentioned  in  the  judgment. 
McCarthy,  Q.  C.,  for  the  railway  company,  contra. 

Judgment  upon  the  preliminary  objections  was  delivered 
on  the  9th  January,  1894. 

Meredith,  J. — The  right  of  appeal  is  given  in  these 
words  : 

“ 161.  No  award  shall  be  invalidated  by  reason  of  any 
want  of  form  or  other  technical  objection,  if  the  require- 
ments of  this  Act  have  been  substantially  complied  with, 
and  if  the  award  states  clearly  the  sum  awarded,  and  the 
lands  or  other  property,  right  or  thing  for  which  such  sum 
is  to  be  the  compensation ; and  the  person  to  whom  the 
sum  is  to  be  paid  need  not  be  named  in  the  award : 

2.  Whenever  the  award  exceeds  four  hundred  dollars, 
any  party  to  the  arbitration  may  within  one  month  after 
receiving  a written  notice  from  any  one  of  the  arbitrators 
or  the  sole  arbitrator,  as  the  case  may  be,  of  the  making 
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of  the  award,  appeal  therefrom  upon  any  question  of  law 
or  fact  to  a superior  court  of  the  Province  in  which  such 
lands  are  situate ; and  upon  the  hearing  of  the  appeal  the 
court  shall,  if  the  same  is  a question  of  fact,  decide  the 
same  upon  the  evidence  taken  before  the  arbitrators,  as 
in  a case  of  original  jurisdiction  : 

3.  Upon  such  appeal  the  practice  and  proceedings  shall 
be  as  nearly  as  may  be  the  same  as  upon  an  appeal  from 
the  decision  of  an  inferior  court  to  the  said  court,  subject 
to  any  general  rules  or  orders  from  time  to  time  made  by 
the  judges  of  the  said  superior  court  in  respect  to  such 
appeals,  which  orders  may,  amongst  other  things,  provide 
that  any  such  appeal  may  be  heard  and  determined  by  a 
single  judge  : 

4.  The  right  of  appeal  hereby  given  shall  not  affect  the 
existing  law  or  practice  in  any  Province  as  to  setting  aside 
awards.”  The  Railway  Act,  51  Vic.  ch.  29,  sec.  161  (D.). 

The  respondent’s  contentions  are  : (1)  that  the  appeal 
must  be  brought  on  for  hearing  within  the  month  ; and  (2) 
in  a Divisional  Court. 

If  effect  must  be  given  to  these  contentions,  then  the 
right  of  appeal  will  depend  upon  the  making  of  the  award 
within  a month  of  the  sitting  of  some  of  the  Divisional 
Courts,  or  of  the  Court  of  Appeal.  There  will  be  the 
anomaly  of  allowing  an  appeal  to  him  whose  award  happens 
to  be  made  within  the  month,  and  denying  it  to  him  whose 
award  happens  to  be  made  more  than  a month  before  any 
of  such  sittings  : the  necessity  for  an  amendment  of  the 
Act. 

But  the  weight  of  authority  is  against  the  first  of  these 
objections  to  this  appeal ; and  I have  no  hesitation  in  over- 
ruling it : see  Regina  v.  McGauley , 12  P.  R.  259,  and  In 
re  Hunter  v.  Griffiths , 7 P.  R.  86,  cases  under  the  Indian 
Act ; In  re  Huddersfield  and  Jacomb,  L.  R 17  Eq. 
476,  and  in  appeal  L.  R.  10  Ch.  92,  and  Smith  v.  Parkside 
Mining  Go .,  6 Q.  B.  D.  67,  cases  under  the  Statute  of 
William — 9 & 10  Wm.  3,  ch.  15,  sec.  2 ; and  In  re  Gallop 
and  Central  Queensland  Meat  Export  Go.,  25  Q.  B.  D.  230, 
3 — VOL.  xvi.  o P.E. 
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a case  under  the  provisions  of  the  English  Judicature  Act 
respecting  applications  to  set  aside  awards. 

An  effective  notice  of  appeal,  given  in  good  faith,  within 
the  month,  is  sufficient. 

It  is  not  the  hearing  alone  which  constitutes  an  appeal : 
all  the  proceedings  requisite  to  a hearing  are  part  of  the 
appeal. 

In  another  Act  of  Parliament  this  is  pointedly  shewn. 
The  words  there  used  are  : 

“ * * Such  claimant  may,  by  notice  in  writing  * * 

appeal  * * R.  S.  C.  ch.  40,  sec.  19,  an  Act  respect- 

ing official  arbitrators. 

Cases  under  the  English  Order  54,  Rule  6,  are  not  ap- 
plicable. The  provision  there  is  that  “ * * every  appeal 

* * shall  be  by  motion,  and  shall  be  made  within  eight 

days  * * expressly  requiring  the  motion  to  be  made 

within  the  eight  days. 

The  provisions  of  the  section  respecting  a single  Judge 
have  left  room  for  the  argument  made  in  support  of  the 
second  objection,  having  regard  to  the  use  of  the  same 
expression  in  the  Judicature  Act  and  Consolidated  Rules. 

Rut  I cannot  doubt  this  is  a sitting  of  the  High  Court : 
and  that  the  appeal  is  made  to  “ the  High  Court  of  Justice 
for  Ontario,”  and  not  to  a single  Judge,  within  the  mean- 
ing of  the  section  : see  sec.  2,  sub-secs,  (c)  and  (i),  of  the 
Railway  Act,  51  Vic.  ch.  29  (D.),  and  sec.  7,  sub-sec.  (31), 
of  the  Interpretation  Act,  R.  S.  C.  ch.  1.  It  is  not  made  to 
a Judge  merely  and  as  persona  designata,  as  under  other 
provisions  of  the  Act : see  The  Canadian  Pacific  R.  W. 
Co.  v.  The  Little  Seminary  of  Ste.  Theve.se , 16  S.  C.  R. 
606.  The  order  to  be  made  will  be  the  order  of  the  Court 
— not  of  a Judge — settled  and  signed  by  the  registrar,  and 
entered  as  an  order  of  the  Court : see  The  Queen  v.  The 
Judge  of  the  Bloomsbury  County  Court , 17  Q.  B.  D.  788. 

The  constitution,  maintenance,  and  organization  of  pro- 
vincial Courts  are  matters  within  the  exclusive  power  of 
provincial  legislatures. 

When  Parliament  avails  itself  of  these  Courts,  it  must 
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take  them  as  it  finds  them  in  these  respects.  And  under 
the  Judicature  Act  the  Court  is  properly  constituted  for 
the  hearing  of  ordinary  motions  against  awards,  and  they 
can  be  made  only,  at  such  sittings  as  this,  presided  over  by, 
and,  so  far  as  the  bench  is  concerned,  consisting  of  one 
Judge  only.  It  would  seem,  too,  that  the  weight  of  judicial 
opinion  is  against  the  right  of  a Divisional  Court  in  any  case 
to  entertain  any  such  motion  as  this  : unless  the  case  could 
be  held  to  come  within  the  provisions  of  the  second  sub- 
paragraph  of  Consolidated  Rule  219,  which  was  not  con- 
tended for  upon  this  argument : see  Regina  v.  Davis , 22 
O.  R.  652. 

The  objections  are,  therefore,  both  overruled. 
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McM ASTER  ET  AL.  V.  RADFORD  ET  AL. 

Appeal  to  Privy  Council — R.  S.  0.  ch.  Jf.1 — Security , Effect  of— Stay  of 
Proceedings — Execution — Payment  out  of  Court — Jurisdiction  of  Judge 
of  Court  of  A ppeal — Correction  of  Order — Mistake  or  Inadvertence — 
Settlement  of  Order — Consent  Order. 

A Judge  may  always  correct  anything  in  an  order  which  has  been  inserted 
by  mistake  or  inadvertence  ; and  an  order  will  be  corrected  even  after 
the  lapse  of  a year. 

And  where  the  plaintiffs  were  appealing  to  the  Privy  Council  from  a 
judgment  of  the  Court  of  Appeal  dismissing  with  costs  an  appeal  from 
the  judgment  of  the  Queen’s  Bench  Division  in  favour  of  the  defendants 
writh  costs,  and  had  given  security  in  $2,000,  as  required  by  sec.  2 of 
R.  S.  0.  ch.  41  : — 

Held,  that  the  order  of  a Judge  of  the  Court  of  Appeal,  under  sec.  5, 
allowing  the  security,  should  not  have  stayed  the  proceedings  in  the 
action,  and  so  much  of  the  order  as  related  to  the  stay  should  be 
rescinded  : — 

Held,  also,  that  the  plaintiffs  not  having  given  security  to  stay  execution 
for  the  costs  in  the  Courts  below,  and  the  stay  being  removed,  if  they 
now  desired  to  have  execution  for  such  costs  stayed,  they  should  give 
security  therefor  as  provided  by  Rule  804,  winch  is  made  applicable  by 
sec.  4 of  the  Act  : — 

Held,  also,  that  if  an  order  for  payment  out  of  the  High  Court  of  money 
therein,  awaiting  the  result  of  the  litigation,  was  “ execution”  within 
the  meaning  of  sec.  3,  it  was  stayed  by  the  allowance  of  the  security, 
and  required  no  order  ; if  it  was  not  execution,  a Judge  of  the  Court  of 
Appeal  had  no  jurisdiction  to  stay  proceedings  in  the  Court  below  ; and 
it  was  for  the  High  Court  to  determine  whether  such  an  order  was 
“ execution,”  and  if  not,  whether  the  money  should  be  paid  out : — 
Held,  lastly,  that  after  an  order  has  been  pronounced,  the  initialling  of 
it,  as  drawn  up,  by  the  solicitor  for  the  party  opposed  to  the  party 
having  the  carriage  of  it,  does  not  make  it  a consent  order,  but  merely 
assents  to  it  as  being  the  understanding  of  the  party  of  what  was 
ordered  by  the  Judge. 

[January  22,  1894. — Maclennan , J.A.] 

A motion  by  the  defendants  to  be  relieved  from  a stay 
of  proceedings  imposed  by  an  order  made  on  the  27th 
October,  1892.  The  facts  appear  in  the  judgment. 

The  motion  was  argued  before  Maclennan,  J.  A.,  in 
Chambers,  on  the  17th  December,  1898,  and  16th  Janu- 
ary, 1894. 

George  Kerr,  for  the  defendants. 

George  Bell,  for  the  plaintiffs. 


Judgment  was  delivered  on  the  22nd  January,  1894. 
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Maclennan,  J.  A. — This  is  a motion  by  the  defendants 
to  be  relieved  from  a stay  of  proceedings  ordered  by  my 
brother  Osier  on  the  27th  October,  1892,  on  the  allowance 
of  a bond  by  the  plaintiffs  as  security  for  the  costs  of  an 
appeal  to  the  Privy  Council,  from  a judgment  of  this  Court 
dismissing  an  appeal  from  the  Divisional  Court  of  the 
Queen’s  Bench  Division. 

There  were  two  actions  tried  together : one  an  action  by 
the  plaintiffs  as  judgment  creditors  to  set  aside  a mortgage 
or  mortgages,  both  of  land  and  goods,  as  made  with 
intent  to  defraud  the  plaintiffs  and  other  creditors ; and 
the  other  one  an  interpleader  issue  to  try  the  title  to  the 
same  goods  seized  by  the  plaintiffs  under  execution  and 
claimed  by  the  defendants  under  their  mortgage.  At  the 
trial  the  action  was  dismissed  with  costs,  and  the  issue 
was  found  in  favour  of  the  defendants,  the  mortgagees. 
The  plaintiffs  appealed  to  the  Divisional  Court,  and  also  to 
this  Court,  but  unsuccessfully,  and  since  the  order  of  my 
brother  Osier,  already  mentioned,  they  have  had  an  appeal 
pending  in  the  Privy  Council.  The  orders  made  at  the 
trial  have  not  been  brought  before  me,  but,  as  I under- 
stand, the  goods  in  question  were  sold  under  the  inter- 
pleader order,  and  the  proceeds  are  in  Court  awaiting  the 
result  of  the  litigation.  The  one  action  has  been  dismissed 
with  costs,  but  no  order  has  ever  been  made  in  pursuance 
of  the  judgment  for  the  defendants  in  the  interpleader 
issue,  and  the  money  in  Court  has  not  yet  been  ordered  to 
be  paid  out  to  them. 

The  present  motion  is  made  on  the  ground  of  delay  by 
the  appellants  in  prosecuting  their  appeal.  The  judgment 
of  this  Court  was  on  the  20th  October,  1892.  On  the  fol- 
lowing day  a bond  was  filed,  and  on  the  27th  October  the 
order  was  made  allowing  the  bond  ; and  it  further  ordered 
<c  that  all  proceedings  in  the  above  actions  be  and  they  are 
hereby  stayed  pending  the  said  appeal  to  Her  Majesty  in 
Her  Majesty’s  Privy  Council,  except  that  the  respondents 
are  to  be  at  liberty  to  tax  their  costs,  if  so  advised.” 

The  judgment  of  this  Court  was  an  order  simply  dismis- 
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sing  the  appeals  with  costs.  Shortly  after  it  was  pro- 
nounced a draft  certificate  was  brought  in  before  the 
registrar  to  be  settled,  and  a difference  arising  between  the 
solicitors,  as  to  a recital  which  the  appellants  desired  to 
have  inserted,  it  was  not  then  settled,  and  nothing 
further  was  done  until  about  a month  ago,  when  the  cer- 
tificate was  issued,  in  the  form  above  mentioned.  Nothing 
has  been  done  towards  transmitting  the  case  to  the  regis- 
trar of  the  Privy  Council.  The  defendants  naturally 
complain  of  this  delay,  and  wish,  if  possible,  to  get  their 
money  out  of  Court.  The  explanation  of  their  delay  given 
by  the  appellants  is  that  they  are  acting  not  only  on  their 
own  behalf,  but  on  behalf  of  other  creditors,  and  that  they 
have  had  difficulty  in  making  arrangements  with  the  other 
creditors  as  to  costs,  and  as  to  contribution  to  expenses 
both  past  and  future.  The  respondents  say  they  are  not 
responsible  for  disputes  between  the  appellants  and  those 
whom  they  represent,  and  that  the  year  and  a day  allowed 
by  the  rules  of  the  Privy  Council  having  expired  without 
anything  having  been  done,  they  ought  not  to  have  their 
hands  tied  any  longer. 

The  Act  relating  to  appeals  to  Her  Majesty  in  her  Privy 
Council,  R.  S.  O.  ch.  41,  sec.  2,  provides  that  no  appeal 
shall  be  allowed  until  the  appellant  has  given  security  in 
$2,000,  to  the  satisfaction  of  the  Court  appealed  from,  that 
he  will  prosecute  the  appeal,  and  pay  such  costs  and  dama- 
ges as  may  be  awarded  in  case  the  judgment  is  confirmed. 

Section  3 declares  that  upon  the  perfecting  of  such  secu- 
rity, execution  shall  be  stayed  in  the  original  cause ; section 
4,  that  the  practice  applying  to  staying  executions  upon 
appeals  to  the  Court  of  Appeal  shall  apply  to  an  appeal  to 
Her  Majesty  in  her  Privy  Council ; and  section  5 gives  every 
Judge  of  this  Court  authority  to  approve  of  and  allow  the 
security  to  be  given  by  an  intending  appellant. 

There  is  no  express  authority  given  to  this  Court,  or  to  a 
Judge  thereof,  to  dismiss  such  an  appeal,  or  to  relieve  the 
respondent  from  the  stay  of  execution,  for  delay  in  prose- 
cution, or  any  other  cause. 
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When  we  turn  to  the  practice  of  this  Court  as  to  staying 
execution  on  appeals,  we  find  it  regulated  by  Con.  Rule 
804,  and  that  where  by  the  judgment  appealed  from  the 
appellant  is  directed  to  do  any  act  such  as  the  payment  of 
money,  the  execution  of  a conveyance,  or  the  delivery  of 
property,  security  has  to  be  given  for  these  things,  as  well 
as  for  the  costs  of  the  appeal,  before  execution  is  stayed. 
But  where  nothing  of  that  kind  is  ordered  to  be  done,  the 
mere  giving  of  the  $2,000  bond  stays  the  execution.  Here 
the  only  thing  the  appellants  were  ordered  by  the  judg- 
ments appealed  from  to  do,  was  to  pay  the  costs ; and,  in 
order  to  stay  execution  for  these  costs,  it  was  necessary  to 
give  security  for  them,  as  well  as  for  the  costs  of  the 
appeal  to  the  Privy  Council ; but  that  was  not  done. 

I have  conferred  with  my  brother  Osier,  who  made  the 
order  staying  proceedings,  and  he  tells  me  that  his  atten- 
tion was  not  called  to  the  part  of  the  motion  asking  for  a 
stay  of  proceedings,  and  that  that  part  of  the  order  was 
not  intentionally  authorized  by  him.  If  an  order  for  the 
payment  of  the  money  in  Court  out  to  the  respondents  is 
execution  within  the  meaning  of  the  statute,  then  that  was 
stayed  by  the  mere  effect  of  the  allowance  of  the  bond,  and 
required  no  order ; if  it  is  not  execution,  then  my  learned 
brother  thinks,  and  I agree  with  him,  that  he  had  no 
jurisdiction  to  stay  proceedings  in  the  Court  below.  It  is 
for  the  High  Court  to  determine  both  questions : that  is, 
whether  payment  out  of  Court  to  the  successful  party 
after  the  trial  of  an  interpleader  issue  is  execution  within 
the  meaning  of  R.  S.  0.  ch.  41,  sec.  3 ; and,  if  not,  whether 
the  money  should  be  paid  out,  or  retained  in  Court  pending 
an  appeal  to  the  Privy  Council  ? 

What  I think,  therefore,  I ought  to  do  on  this  motion, 
and  in  which  I have  the  concurrence  of  my  learned  brother, 
is  to  rescind  so  much  of  the  order  of  the  27th  October, 
1892,  as  relates  to  a stay  of  proceedings,  and  to  leave  the 
applicants  to  give  security  for  the  costs  in  the  High  Court 
and  in  this  Court,  if  they  are  so  advised,  and  if  they  desire 
execution  for  such  costs  to  be  stayed  ; and  also  to  leave  the 


24 


ONTARIO  PRACTICE  REPORTS. 


[VOL. 


respondents  to  make  any  application  they  may  be  advised 
in  the  High  Court  to  have  the  money  in  Court  paid  out  to 
them. 

It  was  contended  by  Mr.  Bell  that  I had  no  power  to 
rescind  the  part  of  the  order  in  question,  and  that  it  could 
only  be  done  by  the  Court ; and  also  that  the  order  hav- 
ing been  marked  settled  by  the  respondents’  solicitor  before 
it  was  issued,  they  were  precluded  from  questioning  it  now. 
I cannot  give  effect  to  either  of  these  contentions.  A Judge 
may  always  correct  anything  in  an  order  which  has  been 
inserted  by  mistake  or  inadvertence ; and  the  initialling  of 
a draft  order  does  not  make  it  a consent  order,  but  merely 
assents  to  it  as  being  the  understanding  of  the  party  of 
what  was  ordered  by  the  Judge. 

I think  the  respondents  should  have  the  costs  of  this 
application  in  any  event  of  the  appeal  to  the  Privy  Council 
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Ford  et  al.  v.  Mason. 


Solicitor  and  Client — Taxation  of  Costa— Retaining  Fee — R.  S.  O.  ch.  lift , 
sec.  51 — Aypeal — Report — Confirmation — Rules  848,  849,  1226  (d). 

The  report  or  certificate  of  an  officer  upon  the  taxation  of  the  costs  of  a 
solicitor  as  against  his  client  falls  under  the  provision  of  Rule  1226  (d) 
as  to  its  confirmation,  and  is,  for  the  purposes  of  an  appeal,  a report 
within  the  meaning  of  Rules  848  and  849. 

The  solicitor  during  the  progress  of  the  action  in  respect  of  which  the 
costs  in  question  were  incurred  made  a contract  in  writing  with  his 
clients  for  the  payment  to  him  of  a retaining  fee  of  $100,  explaining 
fully  to  them  the  effect  of  the  bargain,  and  that,  in  case  of  their  success 
in  the  action  and  costs  being  awarded  to  them,  they  wTould  not  be  able 
to  tax  against  or  claim  from  the  opposite  party  the  amount  of  this  fee. 
The  officer  allowed  the  retaining  fee  on  taxation,  and  reported  that  the 
contract  was  a fair  and  reasonable  one  : — 

Held,  on  appeal,  that  the  contract  could  not  be  enforced  against  the 
clients. 

Section  51  of  the  Act  respecting  solicitors,  R.  S.  O.  ch.  147,  relates  to 
matters  of  conveyancing,  etc. , and  not  to  the  conduct  of  an  action  in  the 
ordinary  way. 


[January  23,  1894. — Ferguson , J.] 

This  was  an  appeal  from  the  report  or  certificate  of  the 
local  Master  at  Hamilton  upon  the  taxation  of  the  costs 
of  Mr.  Robertson,  the  first  solicitor  of  the  plaintiffs  in 
this  action,  which  taxation  was  directed  under  the  decision 
in  this  case  reported  15  P.  R.  392.  The  facts  are  stated 
in  the  judgment. 

The  appeal  was  argued  before  Ferguson,  J.,  in  Court 
on  the  14th  December,  1893. 

G.  J.  Holman , for  the  plaintiffs. 

W.  H.  P.  Clement,  for  Mr.  Robertson. 

Judgment  was  delivered  on  the  23rd  January,  1894. 


Ferguson,  J. — This  is  an  appeal  from  a report  of  the 
Master  at  Hamilton  upon  a taxation  of  costs. 

The  taxation  was  of  a bill  of  Mr.  Robertson,  a solicitor 
of  the  Court,  against  the  plaintiffs,  the  amount  of  which, 
when  taxed,  was  to  be  paid  out  of  a sum  that  had  been 
paid  into  Court  by  the  defendant  during  the  litigation. 
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The  bill  was  not  one  delivered  by  the  solicitor  upon 
or  pursuant  to  an  application  made  by  the  clients.  The 
contention  was  between  this  solicitor  and  another,  who 
had  subsequently  acted  for  the  plaintiffs  in  the  action, 
respecting  priority  of  liens  upon  this  fund  in  Court.  This 
contention  eventuated  in  an  order  declaring  such  priority 
in  favour  of  Mr.  Robertson,  and  directing  that  his  costs 
should  be  first  paid  out  of  this  fund.  The  order  further 
directed  that  such  costs  as  against  the  plaintiffs  should 
be  taxed  by  the  local  Master  at  Hamilton,  subject  to  the 
“ right  of  the  plaintiffs”  to  appeal  from  the  taxation,  and 
that  the  amount  thereof,  as  ascertained  upon  such  tax- 
ation, be  paid  out  to  Mr.  Robertson.  That  order  was 
made  on  the  26th  day  of  April,  1893.  The  report  on  the 
taxation  was  made  on  the  10th  day  of  November,  1893, 
finding  the  amount  due  Mr.  Robertson  to  be  $232.10, 
which  amount,  however,  included  the  sum  of  $100  allow- 
ed as  a retaining  fee,  and  the  chief  contention  on  the 
merits  before  me  was  as  to  the  allowance  of  this  fee. 

A question  was  raised  on  the  argument  as  to  whether 
the  appeal  was  in  good  time  ; the  respondent  contending 
that  the  case  falls  under  the  provisions  of  Rule  852,  and 
if  so,  the  appeal  was  too  late.  The  contention  of  the  ap- 
pellants was  that  the  case  falls  under  Rules  848  and  849, 
and  if  so,  the  appeal  is  in  good  time. 

After  an  examination  of  these  Rules,  as  also  Rule  1226, 
and  the  Rules  immediately  following,  down  to  Rule  1231, 
and  a number  of  cases  decided  on  the  subject,  I am  of 
the  opinion  that  the  appellants’  contention  in  this  respect 
must  prevail ; that  the  report  or  certificate,  whichever  it 
may  properly  be  called,  falls  under  the  provision  of  sub- 
section (d)  of  Rule  1226,  as  to  its  confirmation  ; and  that, 
for  the  purposes  of  an  appeal,  it  is  a report  within  the 
meaning  of  Rules  848  and  849.  The  appeal  was,  there- 
fore, in  my  opinion,  in  good  time. 

Then,  as  to  the  contention  respecting  the  allowance  of 
the  retaining  fee,  the  $100.  Owing  to  many  of  the  papers 
having,  as  has  become  customary,  been  carried  away  by 
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counsel,  I am  unable  to  state  the  particulars  to  as  full 
an  extent  as  I otherwise  might  do.  The  earliest,  charge, 
however,  in  the  bill  of  costs  is  under  date  December  19th, 
1889.  This  is  the  charge  for  instructions,  and  it  wTas  then, 
I apprehend,  the  solicitor’s  services  commenced.  The 
charge  for  the  writ  of  summons  is  under  date  January 
30th,  1890.  The  date  of  the  charge  of  the  retaining  fee 
is  the  8th  day  of  May,  1890.  Looking  at  the  bill,  one 
sees  that  before  this  date  there  had  been  many  proceed- 
ings and  considerable  progress  made  in  the  prosecution 
of  the  action. 

It  is  the  case,  then,  of  a solicitor,  during  the  progress  of 
the  proceedings  in  the  action,  making  a contract  with  his 
clients  in  respect  of  a retaining  fee  to  be  paid  to  him,  or 
retained  by  him  out  of  the  shares  of  his  clients  in  the 
fund  then  expected  to  be  realized  in  the  action  ; the 
solicitor,  however,  explaining  fully  to  his  clients  the  effect 
of  what  they  wrere  doing  in  making  this  bargain  with 
him,  and  that,  in  case  of  their  success  in  the  action  and 
costs  being  awarded  to  them,  they  would  not  be  able  to 
tax  against  or  claim  from  the  opposing  party  the  amount 
of  this  fee.  The  learned  Master  has  found  and  reported 
this,  and  also  that,  in  the  circumstances,  the  contract  was, 
to  put  it  shortly,  a fair  and  reasonable  one. 

This  contract  respecting  the  retaining  fee  is  in  writing, 
and  signed  by  two  of  the  plaintiffs  ; and  the  fact  that  the 
other  plaintiff*  did  not  sign  it  is  explained  by  shewing 
that,  although  he  had  agreed  to  the  arrangement,  he  was 
not  in,  or  living  in,  Hamilton  at  the  time.  This  paper  has 
not  been  left  me,  and  I am  driven  to  rely  upon  recollection 
as  to  its  contents,  and  the  words  in  which  these  are 
couched. 

With  respect  to  the  power  and  right  of  a solicitor  to 
make  such  an  agreement  with  his  client  as  the  one  in 
question  here,  the  respondent  relied  on  section  51  of  ch. 
147,  R.  S.  O.,  the  section  preceding  this,  and  section  31  of 
the  same  chapter. 

This  section  51  does  provide  that  it  shall  be  competent 
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(subject  to  certain  provisions  afterwards  in  the  Act  con- 
tained) for  a solicitor  to  make  an  agreement  with  his 
client,  and  for  a client  to  make  an  agreement  with  his 
solicitor,  before  or  after  or  in  the  course  of  the  transaction 
of  such  business  as  is  referred  to,  for  the  remuneration  of 
the  solicitor  to  such  amount  and  in  such  manner  as  the 
solicitor  and  the  client  think  fit,  etc.  The  section,  how- 
ever, commences  with  the  words:  “With  respect  to  any 
business  to  which  the  preceding  section  relates/'  and  the 
enactment  seems  to  be  confined  in  its  operation  to  such 
business  ; and  a perusal  of  the  preceding  section  (sec.  50) 
shews  one,  I think,  that  it  relates  to  matters  of  convey- 
ancing, matters  between  vendor  and  purchaser,  lessor 
and  lessee,  mortgagor  and  mortgagee,  etc. ; matters  that 
are  said  to  be  “ non-contentious,”  although  such  matters 
do  frequently  give  rise  to  much  contention.  So  far  as  I 
can  see,  this  section  50  has  not  relation  to  the  conduct  of 
an  action  in  the  ordinary  way  in  the  High  Court — such  an 
action  as  the  action  was  in  which  the  solicitor  in  the  pres- 
ent instance  was  engaged. 

This  conclusion  seems  to  me  still  plainer  from  a perusal 
of  sections  21,  22,  and  23  of  49  Yic.  ch.  20  (0.),  which  is  the 
Act  from  which  sections  50  and  51  above  were  consoli- 
dated or  revised,  and  which  was  an  Act  for  improving 
the  practice  of  conveyancing  and  amending  the  law  of 
property.  Section  23  of  49  Vic.  ch.  20  seems  to  be  nearly 
the  same  as  section  8 of  the  Imperial  Act  known  as  the 
Solicitors'  Remuneration  Act  of  1881,  and  this  section  23  is 
the  one  that  now  appears  as  section  51  of  ch.  147,  R.  S.  O., 
above  referred  to.  The  Imperial  Act  is  an  Act  for  making 
better  provisions  respecting  the  remuneration  of  solicitors 
in  conveyancing  and  other  “non-contentious”  business.  By 
its  9th  section  it  provides  that  the  Act  known  as  the  Soli- 
citors’ Act  of  1870  shall  not  apply  to  any  business  to  which 
the  Act  relates.  The  Solicitors’  Act  of  1870  is  the  Imperial 
Act  33  & 34  Vic.  ch.  28.  Its  provisions  are  general,  and 
by  them  a solicitor  may  make  an  agreement  in  writing 
with  his  client  respecting  the  amount  and  manner  of  pay- 
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merit  for  the  whole  or  any  part  of  any  past  or  future 
services,  fees,  charges,  or  disbursements  in  respect  of  busi- 
ness done  or  to  be  done  by  such  solicitor ; and  it  contains 
a provision  that  when  the  agreement  shall  be  made  in 
respect  of  business  done  or  to  be  done  in  any  action  at 
law  or  suit  in  equity,  the  amount  payable  under  it  shall 
not  be  received  by  the  solicitor  until  the  agreement  has 
been  examined  and  allowed  by  a taxing  officer  of  a Court 
having  power  to  enforce  the  agreement,  etc. 

We  have  not  here,  however,  any  enactment  like  the 
Imperial  Act  33  & 34  Vic.  ch.  28,  known  as  the  Solicitors' 
Act  of  1870.  I do  not  perceive  that  the  provisions  of 
section  31  of  ch.  147  help  the  contention  on  behalf  of 
the  solicitor ; and,  so  far  as  I have  seen,  there  is  no  statu- 
tory enactment  authorizing  the  solicitor,  Mr.  Robertson,  to 

make  and  enforce  the  agreement  that  he  made  with  his 

© 

clients  in  the  present  instance. 

The  question,  and,  as  I think,  the  only  question  remain- 
ing, is  whether  or  not  a solicitor  could  or  can,  without  the 
aid  of  any  such  enactment  as  those  above  alluded  to, 
enforce  such  an  agreement  with  his  client,  made  in  the 
circumstances  in  which  the  one  in  question  here  was  made  ; 
and,  after  having  examined  the  large  number  of  authori- 
ties that  were  referred  to  on  the  argument,  and  all  others 
that  I have  been  able  to  find,  my  opinion  on  this  question 
is  against  the  contention  of  the  solicitor.  I am  unable  to 
see  that  the  case  falls  under  the  decision  of  my  brother 
Falconbridge  in  Re  Fraser , 13  P.  R.  409,  which  was  a pecu- 
liar case.  The  authorities  up  to  its  time  seem  to  be  well 
collected  in  the  case  Re  Geddes  and  Wilson,  2 Ch.  Chamb. 
R.  447,  by  Vice-Chancellor  Mowat,  a case  decided  very 
soon  before  the  passing  of  the  Imperial  Act  33  & 34  Vic. 
ch.  28.  At  p.  451  the  learned  Judge  states  the  law  in  a 
very  pointed  manner. 

1 do  not  perceive  that  any  good  could  arise  from  my 
referring  here  to  the  various  authorities  that  I have 
examined  on  a subject  on  which  so  much  has  already  been 
written. 
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I have  not  been  left  the  notice  of  the  appeal  so  as  to 
enable  me  to  deal  with  the  grounds  of  the  appeal  seriatim , 
as  is  frequently,  if  not  usually,  done,  and  perhaps  this  is 
not  at  all  necessary. 

The  appeal  must,  I think,  be  allowed,  but  I am  of  the 
opinion  that  there  should  be  no  costs  of  it.  Unless  the 
parties  in  contention  can  agree,  there  must,  I apprehend, 
be  a reference  of  the  taxation  back  to  the  learned  Master. 


The  appeal  is  allowed  without  costs. 


Knickerbocker  Co.  v.  Ratz  et  al. 


Costs — Settlement  of  Action — Motion  for  Costs — Power  of  Master  or  Judge 
in  Chambers  to  Dispose  of  Costs  — Principle  oj  Decision — Circumstances 
of  Case — Appeal  to  Divisional  Court — Jurisdiction. 

Action  by  plaintiffs  against  defendants  for  infringement  of  a patent  of 
the  plaintiffs.  The  defendants  were  before  action  notified  of  the  in- 
fringement, but  denied  it.  In  the  action  the  defendants,  besides  denying 
the  alleg  itious  in  the  statement  of  claim,  set  up  that  they  had  not  used 
the  machine  alleged  to  be  an  infringement  for  two  years,  and  did  not 
intend  to  use  it  again,  and  offered  to  give  a covenant  against  further 
use,  and  paid  $10  into  Court  as  damages.  This  the  plaintiffs  accepted, 
and  moved  in  Chambers  for  the  costs  of  the  action,  which  the  Master 
gave  them  ; but  Robertson,  J.,  upon  appeal,  ordered  that  the  parties 
should  pay  their  own  costs  up  to  the  time  of  the  motion  (which  the  de- 
fendants had  offered  before  the  motion),  and  that  the  plaintiffs  should 
pay  the  costs  of  the  motion  and  appeal. 

Upon  further  appeal  to  a Divisional  Court  composed  of  Boyd,  C.,  and 
Meredith,  J.,  there  was  a division  of  opinion,  and  the  appeal  was 
dismissed  without  costs. 

Per  Boyd,  C. — The  plaintiffs,  believing  the  machine  to  be  an  invasion 
of  their  rights,  were  not  obliged  to  rest  upon  the  mere  intention  of  the 
defendants  not  to  use  it.  All  that  the  plaintiffs  claimed  before  action 
was  conceded  by  the  settlement  after  action,  and  the  litigation  was 
provoked  by  the  response  of  the  defendants  to  the  letter  before  action. 
The  plaintiffs  having  given  notice  of  their  demand  before  action,  there 
was  nothing  to  take  the  case  out  of  the  ordinary  rule  that  the 
person  in  the  wrong  should  answer  in  costs.  If  the  main  question  in 
dispute  is  settled,  leaving  only  costs  to  be  determined,  the  proper 
course  is  for  the  parties  to  agree  to  leave  them  on  affidavits  to  the 
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Judge  or  Master  in  Chambers,  whose  judgment  is  subject  to  appeal  to 
the  same  extent  as  in  other  cases  of  costs. 

Per  Meredith,  J. — The  Master  in  Chambers  had  no  power  to  try  and 
determine  the  question  of  costs,  unless  as  an  arbitrator  chosen  by  the 
parties  ; nor  had  the  Judge  in  Chambers  any  such  power ; and  the 
Court  could  not  properly  entertain  the  appeal 

[November  8,  1893. — The  Master  in  Chambers .] 
[November  17,  1893. — Robertson , J.] 

[January  22,  1894. — The  Chancery  Division. \ 

This  was  a motion  by  the  plaintiffs  for  an  order  upon 
the  defendants  for  payment  of  the  costs  of  the  action,  under 
the  circumstances  set  forth  in  the  judgments. 

The  motion  was  made  before  the  Master  in  Chambers, 
and  was  argued  on  the  7th  November,  1893. 

W.  M.  Douglas , for  the  plaintiffs. 

W.  H.  P.  Clement,  for  the  defendants. 

Judgment  was  delivered  on  the  following  day. 

The  Master  in  Chambers. — Motion  by  the  plaintiffs 
for  an  order  that  the  defendants  pay  the  costs  of  this 
action,  the  cause  for  the  continuing  of  the  action  having 
been  removed  by  the  defendants  paying  $10  for  damages  and 
executing  a covenant  not  to  infringe  the  patent  of  the  plain- 
tiffs. 

On  or  about  the  25th  August,  1893,  the  plaintiffs,  being 
patentees  of  a dust  collector,  known  as  “ the  Cyclone,” 
by  their  solicitor  notified  the  defendants  that  they  were  in- 
fringing the  plaintiffs’  patent  by  using  two  wheat  cleaners, 
and  requesting  the  defendants  to  pay  the  plaintiffs  a certain 
sum  for  the  right  of  using  the  same  in  case  they  desired  to 
continue  using  the  machines,  and  also  requesting  payment 
of  damages  for  the  time  the  machines  had  been  used.  To 
this  circular  letter  the  defendants  replied  : “ Your  favour  to 
hand.  One  of  the  machines  you  refer  to,  which,  we  claim, 
is  a “ Whirlwind  ” and  not  a “ C3’clone,”  and  therefore  no 
infringement  on  the  Knickerbocker  machine.” 

The  plaintiffs,  thereupon,  issued  a writ  of  summons 
against  the  defendants  claiming  an  injunction  restraining 
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the  defendants  from  continuing  the  infringement,  and  a 
declaration  of  the  validity  of  the  plaintiffs’  patent  and  that 
the  defendants  were  infringers  of  same,  and  damages  for 
infringing.  Certain  correspondence  took  place  between  the 
solicitors  of  the  parties  that  need  not  be  referred  to.  The 
defendants’  solicitor  then  took  out  an  order  for  security  for 
costs,  and  the  plaintiffs  paid  $400  into  Court  as  security. 

In  answer  to  the  plaintiffs’  statement  of  claim,  the  defen- 
dants filed  a statement  of  defence  in  which  they  denied  the 
allegations  in  the  statement  of  claim  and  put  the  plaintiffs 
to  the  proof,  and  stated  that  they  went  into  occupation  of 
their  premises  at  Elmira  on  or  about  the  1st  October,  1890, 
and  when  they  went  there,  they  found  in  active  use  a dust 
collector,  known  to  them  by  the  name  of  the  “ Whirlwind  ” 
dust  collector,  and  they  continued  using  the  same  until  4th 
August,  1891,  when  they  totally  discontinued  the  use  of 
same,  and  within  a month  thereafter  totally  destroyed  it ; 
that  on  or  about  the  26th  September,  1890,  they  caused 
to  be  manufactured  under  their  supervision  two  other 
machines  similar  in  design  to  the  “ Whirlwind  ” dust 
collector,  one  of  which  they  immediately  put  in  use  and 
used  up  to  the  4th  August,  1891,  when  they  totally  discon- 
tinued the  use  of  it.  They  add  : “ The  said  machine  is  now 
upon  their  said  premises,  but  has  not  been  used  by  the 
said  defendants  or  any  other  person  or  persons  since  said 
last  mentioned  date.” 

The  statement  of  defence  further  alleged  that  the  second 
machine  so  manufactured  by  the  defendants  was  used  by 
them  in  or  about  December,  1890,  for  two  days,  for  the 
purpose  of  testing  it,  when  it  was  found  to  be  defective  in 
its  working,  and  was  immediately  taken  to  pieces,  and  the 
material  composing  it  used  for  other  purposes. 

In  the  seventh  paragraph  they  state  that  they  have  no 
intention  of  again  using  the  said  machines  or  any  similar 
machines,  or  any  machines  covered  by  the  plaintiffs’  alleged 
Canadian  patent,  nor  have  they  threatened  so  to  do  ; all 
of  which  facts  the  plaintiffs  might  have  discovered  to  their 
satisfaction  if  they  had  made  such  inquiries  as  they  ought 
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to  have  made  before  instituting  legal  proceedings ; “ and  the 
defendants  hereby  offer  to  execute  to  and  in  favour  of  the 
plaintiffs  a covenant  not  to  use,  make,  or  sell  any  machine 
or  machines  which  shall  in  any  way  infringe  upon  the 
said  patent  of  the  plaintiffs  during  the  lifetime  of  the  said 
patent  or  any  renewal  thereof/* 

The  defendants,  under  the  tenth  paragraph  of  their  de- 
fence, paid  into  Court  $10  in  full  of  damages. 

The  plaintiffs  accepted  this  $10  in  full  of  damages,  and 
also  a covenant  as  offered  in  paragraph  seven  of  the  defence. 
This  covenant  was  delivered  to  the  plaintiffs’  solicitor  and 
accepted  by  them  in  satisfaction  of  their  claim  for  an 
injunction.  The  question  now  is  as  to  the  costs. 

For  the  defendants  the  case  of  Proctor  v.  Bayley,  42  Ch. 
D.  390,  is  relied  on  ; but  the  facts  in  that  case  are  differ- 
ent from  those  in  this  action.  There  the  defendants  had, 
many  years  before  the  action,  sent  the  patented  articles 
away,  and  there  was  no  contention  that  they  intended  to 
infringe.  Here,  it  is  true  that  the  defendants  had  not  used 
the  machine  since  August,  1891  ; but  it  is  shewn  that  they 
had  caused  it  to  be  manufactured  for  their  use,  and  it  was 
still  in  their  possession,  and,  as  Lord  Justice  Cotton  states 
in  his  judgment  in  Proctor  v.  Bayley , at  p.  398,  “ Where 
a patent  is  infringed  the  patentee  has  a primd  facie  case 
for  an  injunction,  for  it  is  to  be  presumed  that  an  infringer 
intends  to  go  on  infringing,  and  that  the  patentee  has  a 
right  to  an  injunction  to  prevent  his  doing  so.” 

The  cases  of  Adair  v.  Young , 12  Ch.  D.  13,  and  Nann  v. 
U Albuquerque,  34  Beav.  595,  shew  that  where  a person  is  in 
possession  of  a thing  made  according  to  the  patented  inven- 
tion, you  must  not  assume  that  he  is  in  possession  of  it  for 
no  purpose  at  all ; and  in  Cooper  v.  Whittingham,  15  Ch.  D. 
501  ; TJpmann  v.  Forester,  24  Ch.  D.  231 ; United  Tele- 
phone Co.  v.  London  and  Globe  Telephone  and  Mainten- 
ance Co.,  26  Ch.  D.  766;  and  Wittman  v.  Oppenheim,  27 
Ch.  D.  260,  it  was  decided  the  plaintiffs  were  entitled  to  costs 
although  the  defendants  may  have  been  innocent  infringers, 
they  having  possession  of  the  article  infringing  the  patent. 
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In  Upmann  v.  Forester  Mr.  Justice  Chitty  in  his  judgment, 
at  p.  237,  said  : “ Here  there  had  been  a wrongful  user  prior 
to  the  commencement  of  the  action,  and  the  plaintiffs,  there- 
fore, were  entitled  to  an  injunction  or  undertaking.  They 
are,  therefore,  also  entitled  to  costs.  A1  though  as  against  the 
defendant  the  case  may  be  a hard  one,  he  must  not  on  that 
account  be  excused  from  payment  of  costs.  As  the  late 
Master  of  the  Rolls  said  in  Cooper  v.  Whittingham,  he 
cannot  be  allowed  to  escape  by  saying,  4 1 never  intended 
to  do  wrong/  and  to  use  an  observation  of  the  same  learned 
Judge,  as  there  is  no  fund  out  of  which  the  successful 
plaintiffs  can  receive  costs,  their  costs  must  be  paid  by  de- 
fendants, although  they  may  be  innocent.” 

Following  these  decisions,  the  plaintiffs  here  are  entitled 
to  be  paid  their  costs  of  the  action,  and  I so  order. 


The  defendants  appealed  from  this  decision  to  a Judge 
in  Chambers,  and  their  appeal  was  argued  by  the  same 
counsel  on  the  13lh  November,  1893,  before  Robertson, 
J.,  who,  on  the  17th  November,  1893,  delivered  judgment 
as  follows. 


Robertson,  J. — With  all  due  deference  to  the  learned 
Master  in  Chambers,  whose  order  is  appealed  from,  I must 
allow  this  appeal.  Taking  the  whole  of  the  evidence  ad- 
duced before  me  in  this  appeal,  which  was  the  same  as 
that  on  which  the  Master  in  Chambers  passed  judgment, 
and  supposing  that  the  action  had  gone  to  trial  in  the 
usual  way  on  the  issues  joined  between  the  parties,  I do 
not  see  how  the  plaintiffs  could  have  hoped  to  obtain  any 
injunction  to  restrain  the  defendants  from  doing  that  which 
they  had  not  been  doing  for  several  years,  and  which  they 
were  not  threatening  to  do,  or  intending  to  do.  These  de- 
fendants are  not  manufacturers  of  “dusters” — they  are 
millers — and  it  appears  that  when  they  became  the  owners 
of  the  mill  now  occupied  by  them,  they  found  in  it  a 
duster  known  as  the  “ Whirlwind  duster,”  the  plain- 
tiffs’ patent  being  for  the  “ Cyclone  duster.”  This  the 
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defendants,  after  a short  user,  discarded,  finding  it  useless. 
Afterwards  they  had  constructed  for  them  in  their  mill 
two  others,  built  on  the  same  principle  as  the  old  dis- 
carded one.  These  two  new  machines  were  used  for  a time, 
one  merely  on  trial,  the  other  for  a longer  period,  but  both 
were  discarded,  the  one  demolished  entirely,  the  other 
allowed  to  remain  intact,  but  not  used  for  several  years,  for 
the  reason  that  neither  worked  satisfactorily.  It  may  be 
that  all  three  of  these  machines  infringed  on  the  plaintiffs’ 
patent,  but  as  the  defendants  were  not  manufacturers  of 
such  in  the  ordinary  acceptance  of  the  term,  and  had  entirely 
ceased  to  use  them,  on  what  grounds  could  an  injunction 
be  granted  ? Not  because  they  were  makers,  and  certainly 
not  for  using,  etc.,  as  there  was  no  evidence  to  shew  that 
they  were  at  the  time  of  the  commencement  of  the  action, 
or  for  several  years  before,  using  or  threatening  to  use  them. 
The  plaintiffs,  however,  sent  a detective  to  spy  out  what 
he  could,  and  he  found  the  old  machine  on  the  defendants’ 
premises,  but  not  in  use  ; he  made  no  inquiry  as  to  what  the 
defendants’  intentions  were ; he  satisfied  himself  with  the 
bare  fact  that  a machine  was  on  the  defendants’  premises 
which  was  an  infringement  of  the  plaintiffs’  patent ; he 
should  have  gone  further  and  made  inquiry,  and  if  he  had, 
the  defendants,  no  doubt,  would  have  told  him  that  the 
machine  was  of  no  use,  and  they  had  not  used  it  for  years, 
and  had  no  intention  of  doing  so ; but,  instead  of  that,  this 
action  is  commenced,  and  the  defence  set  up  what  the 
plaintiffs  could  have  ascertained  had  they  been  so  disposed. 
In  order  to  protect  themselves,  the  defendants  paid  $10  into 
Court  for  any  damages  that  the  plaintiffs  might  be  entitled 
to  for  the  user,  as  far  as  it  went,  and  they  denied  any  inten- 
tion of  again  resorting  to  the  use  of  the  duster.  The  plain- 
tiffs accepted  the  $10  in  full  satisfaction  of  the  damages,  but 
say  they  must  have  an  injunction  or  an  undertaking  from 
the  defendants  that  they  will  not  again  use  the  machine. 
This  offer  of  the  undertaking  was  made  by  the  defendants 
in  their  statement  of  defence,  and  they  executed  such  a docu- 
ment for  the  sake  of  peace,  it  may  be  said,  and  the  plain- 
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tiffs  accepting  it,  how  can  they,  under  such  circumstances, 
ask  for  costs,  as  if  they  were  entitled  to  an  injunction  ? I 
cannot  see  myself  how,  in  the  face  of  the  late  decision  of 
Proctor  v.  Bayley , 42  Oh.  D.  390,  they  can  be  so  entitled, 
and  not  being  entitled,  on  the  authority  of  the  same  case, 
they  cannot  have  costs ; the  case  is  on  all  fours  with  this ; 
the  facts  are  almost  identical. 

Mr.  Douglas,  for  the  plaintiffs,  cited  the  judgment  of  my 
brother  Street  in  Lincoln  & Bennett  v.  Rogers , tried  before 
him  at  a late  assize* ; but  the  facts  there  were  altogether 
different  from  what  they  are  here.  There  the  hat  which  was 
an  infringement  of  the  plaintiffs’  patent,  was  kept  exposed 
in  the  shop  window  of  the  defendant’s  place  of  business  as 
for  sale ; he  had  sold  a number  of  others  of  the  same,  and, 
although  he  pretended  that  he  did  not  intend  to  continue 
the  sale,  yet  he  had  several  others  in  stock  and  had  taken 
no  steps  to  destroy  them  ; besides  this,  the  facts  of  that  case 
shewed  that  the  defendant  was  not  only  selling  hats  which 
were  an  infringement  on  the  plaintiffs’  rights,  but  he  was  a 
party  with  the  manufacturers  in  deceiving  the  public  in 
putting  off  these  hats  as  the  actual  make  of  the  plaintiffs’ 
world  wide  celebrated  hats.  There  was  no  merit  whatever 
in  the  defence  there,  and  I quite  concur  with  my  brother 
Street  in  his  not  only  granting  the  injunction  but  ordering 
defendant  to  pay  all  costs,  etc.  The  numerous  other  cases 
cited  by  Mr.  Douglas,  in  my  judgment,  do  not  support  his 
contention. 

The  defendants  having  offered,  before  the  application  to 
the  Master  in  Chambers  was  made,  that  each  party  should 
pay  their  own  costs,  I think  the  plaintiffs  should  have 
been  satisfied  with  that ; but  not  having  accepted  the  offer, 
I think  they  should  pay  the  costs  not  only  of  opposing  the 
motion,  but  of  this  appeal,  and  I order  the  same  accord- 

ingly. 

The  plaintiff's  appealed  from  this  decision  to  the  Chancery 
Divisional  Court,  and  their  appeal  was  argued  on  the  4th 
December,  1893,  before  Boyd,  C.,  and  Meredith,  J. 

* Not  reported. 
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Mabee,  for  the  plaintiffs. 

W.  H.  P.  Clement , for  the  defendants. 

Judgment  was  delivered  on  the  22nd  January,  1894. 

Boyd,  C. — When  this  action  was  begun,  the  circum- 
stances justified  it.  It  was  not  begun  without  warning, 
and  an  opportunity  given  for  the  defendants  to  explain 
their  conduct ; but  this  was  not  done  till  the  defence  came, 
and  thereupon  such  an  offer  was  made  as  virtually  ended 
litigation  in  the  plaintiffs’  favour.  Their  rights  as  paten- 
tees were  conceded,  which  had  been  denied.  A covenant 
was  given  not  to  use  any  machine  in  contravention  of  the 
patent,  which  was  accepted  as  tantamount  to  an  injunction, 
and  damages  to  the  extent  of  $10  were  paid  into  Court. 

The  plaintiffs,  being  advised  that  the  defendants  had  a 
machine  or  machines  which  infringed  their  patent,  erected 
as  part  of  their  mill,  sent  a circular  letter  of  warning  on 
the  25th  August.  The  answer  to  this  was  simply  a denial 
of  infringement.  A writ  was  issued  on  1st  September,  and 
a letter  in  reply  sent  asserting  that  the  machine  was  an 
infringement,  which  was  followed  by  service  of  the  writ 
on  the  8th  September.  Then  came  a letter  from  the 
solicitor  of  the  defendants  on  the  8th,  in  which  it  was 
said  the  defendants  have  only  one  machine  which  may 
be  (though  it  is  not  admitted  to  be)  an  infringement,  yet  it 
has  not  been  used  since  1891,  and  that  they  do  not  intend 
to  make  further  use  of  it,  and  asking  for  discontinuance  of 
the  action. 

The  plaintiffs,  believing  the  machine  to  be  an  invasion  of 
their  rights,  were  not  entitled  to  rest  upon  the  mere  inten- 
tion of  the  defendants  not  to  use  it.  This  is  a very  different 
case  from  Proctor  v.  Bayley , 42  Ch.  D.  390,  where  the  things 
complained  of  had  been  before  action  taken  down  and  re- 
moved and  all  use  discontinued  for  five  years  before  action. 
These  matters  were  disclosed  to  the  plaintiffs  before  action, 
and,  in  the  face  of  them,  they  proceeded  for  an  injunction — 
which  was,  of  course,  needless  and  almost  vexatious.  But 


38 


ONTARIO  PRACTICE  REPORTS. 


[VOL„ 


here  no  explanation  is  vouchsafed  prior  to  action,  though 
opportunity  is  given,  and  a bald  denial  of  infringement  is 
presented  as  the  only  attitude  taken  by  the  defendants. 
All  that  the  plaintiffs  claimed  before  action  is  conceded  by 
the  settlement  after  action,  and  the  litigation  was  provoked 
by  the  response  of  the  defendants  to  the  letter  before 
action.  Had  the  plaintiffs  begun  action  without  any 
previous  notice,  I should  have  been  disposed  to  follow 
American  Tobacco  Co.  v.  Guest,  [1892]  1 Ch.  630;  but, 
as  it  is,  there  is  nothing  to  take  this  case  out  of  the  ordi- 
nary rule  that  the  person  in  the  wrong  shall  answer  in 
costs  : Fennessy  v.  Bay , 55  L.  T.  N.  S.  161  (1886);  Bur- 
gess v.  Hill,  26  Beav.  244. 

The  Master’s  order  awarding  costs  of  action  to  the 
plaintiffs  should  be  restored,  and  subsequent  costs  also 
given  to  the  plaintiffs. 

As  my  brother  Meredith,  however,  differs  from  me  on 
the  question  of  jurisdiction,  the  appeal  will  drop  without 
costs.  I have,  as  to  this  matter  of  jurisdiction,  understood 
the  practice  to  be  that  if  the  main  question  in  dispute  is 
settled,  leaving  only  costs  to  be  awarded,  the  proper  course 
is  for  the  parties  to  agree  to  leave  them  on  affidavit  to 
the  Judge  in  Chambers,  whose  judgment  is  subject  to 
appeal  to  the  same  extent  as  in  other  cases  of  costs.  It 
seems  to  me  obvious  that  this  course  was  adopted  in  the 
present  case. 


Meredith,  J. — I am  unaware  of  any  power  in  the 
Master  in  Chambers  to  try  and  determine  the  question  of 
costs  of  an  action,  which,  in  all  other  respects,  has  been 
settled  between  the  parties,  except  it  be  as  an  arbitrator 
chosen  by  the  parties  to  determine  the  question,  in  which 
case  there  would  be  no  appeal,  such  as  was  taken  in  this 
case,  against  his  findings  and  order. 

So,  too,  as  to  the  proceedings  before  the  Judge  at 
Chambers  and  his  findings  and  order. 

It  may  be  that  in  each  instance  the  parties  have,  by  a 
tacit  consent,  given  the  power  and  made  the  last  order 
binding : see  Harrison  v.  Wright . 13  M.  & W.  816. 
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But  I decline  to  become  a party  to  a third  arbitration,  a 
second  one  by  way  of  appeal,  and  to  interfere  with  the  dis- 
cretion exercised  upon  the  last  hearing  and  determination  of 
the  question  ; a discretion  which,  had  it  been  exercised  after 
a trial  of  the  action,  would  not  have  been  interfered  with  or 
reviewed  in  this  Court:  see  the  Judicature  Act,  sec.  65. 

There  may  be  many  cases  in  which  a defendant  com- 
plying with  the  plaintiffs’  claim  may  have  proceedings 
stayed  on  payment  of  costs  ; but  this  is  an  entirely  different 
case ; the  parties  had  settled  between  themselves  the 
whole  subject-matter  of  the  litigation,  but  could  not  agree 
as  to  the  costs  of  the  action,  and  proposed  to  have  that 
question  determined  by  the  Court,  in  Chambers. 

To  determine  it  required  a trial  and  determination  of,  at 
least,  the  main  question  in  issue,  that  is,  whether  the  plain- 
tiffs were  entitled  to  an  injunction, and  that  is  what  was  done 
by  the  Master  in  Chambers.  He  held  that  they  were,  and 
so  gave  them  the  costs.  The  learned  Judge  in  Chambers 
reached  the  opposite  conclusion  and  reversed  the  Masters 
judgment. 

I would  decline  to  try  the  case  in  order  merely  to  de- 
termine the  question  of  costs,  even  if  the  case  came  on  for 
trial  before  me  in  the  ordinary  way;  and  I cannot  perceive 
how  the  Master  in  Chambers  could  rightly  try  it  upon 
affidavits  and  make  any  effectual  order,  except  by  consent. 

A second  appeal  in  such  a matter  is  surely  not  to  be  en- 
couraged. By  the  proceedings  already  taken,  the  amount 
involved  at  the  outset  has  doubtless  been,  at  the  least 

> 

trebled. 

In  my  opinion,  this  Court  cannot  properly  entertain, 
this  appeal,  and,  even  if  the  parties  now  consented,  I would 
decline  to  act  as  a quasi  arbitrator  in  the  third  hearing  of 
a question  in  which  so  little  is  involved  ; and  which  the 
parties  ought,  when  settling  the  important  matters,  to  have 
also  settled  or  compromised. 

I would,  therefore,  dismiss  the  motion,  but  would  make 
no  order  as  to  costs  in  a matter  in  which,  if  I am  right, 
each  party  was,  in  his  application,  as  a matter  of  practice, 
equally  wrong. 
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Noxon  Brothers  Manufacturing  Company  y. 
Patterson  and  Brother  Company. 

Particulars — Statement  of  Defence — Patent  Action— Excision  of  Pleading 
— Exclusion  of  Evidence — Discretion. 

In  making  an  order  for  particulars  of  the  defence  in  a patent  action,  the 
better  practice  is  to  provide  merely  for  exclusion  of  evidence  in  case  of 
no  particulars  or  insufficient  particulars  being  delivered,  and  not  to 
order  the  excision  of  the  defence,  if  good  per  se. 

And  where  both  excision  of  the  pleading  and  exclusion  of  evidence 
were  provided  for  in  an  order  : — 

Held , that  the  discretion  of  a Judge  in  Chambers  in  striking  out  the  pro- 
vision for  excision  was  rightly  exercised. 

[December  11,  1893. — Meredith , J. 

[January  22,  1894. — The  Chancery  Division .] 

This  was  an  action  to  restrain  the  infringement  of  the 
plaintiffs’  patents  for  the  invention  of  certain  machines, 
and  for  an  account  and  damages. 

Paragraphs  5,  6,  7,  and  8 of  the  amended  statement  of 
defence  set  up  prior  user. 

On  the  28th  November,  1893,  the  Master  in  Chambers 
made  an  order,  on  the  application  of  the  plaintiffs,  requiring 
the  defendants  to  deliver  to  the  plaintiffs  particulars  in 
writing  under  these  paragraphs,  within  thirty  days  from 
the  date  of  the  order. 

The  order  contained  the  following  provisions  : 

(1)  That  at  the  trial  of  this  action  the  defendants  be 
confined  in  giving  evidence  under  the  several  paragraphs 
of  the  amended  statement  of  defence  as  to  which  particu- 
lars have  been  or  are  hereby  ordered,  to  the  particulars 
which  they  shall  have  delivered  under  this  order,  and  the 
orders  therefor  heretofore  made. 

(2)  That  in  default  of  the  defendants  delivering  particu- 
lars as  aforesaid,  the  said  paragraphs  of  the  said  amended 
statement  of  defence,  or  such  of  them  in  respect  of  which 
the  particulars  shall  not  be  so  delivered,  be  struck  out. 

The  defendants  appealed  from  the  part  of  the  Master’s 
order  contained  in  the  clause  numbered  (2),  and  their 
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appeal  was  argued  before  Meredith,  J.,  in  Chambers,  on 
the  4th  December,  1893. 

W.  H.  Blake , for  the  defendants. 

Arnoldi,  Q.  C.,  for  the  plaintiffs. 

Judgment  was  delivered  on  the  11th  December,  1893. 

Meredith,  J. — Assuming  for  the  purpose  of  this  motion, 
without  considering  the  question,  that  the  Master  had 
power  to  make  that  part  of  the  order  contained  in  the  one 
paragraph  objected  to,  he  ought  not  in  this  case — having 
especial  regard  to  the  nature  and  extent  of  the  particulars 
ordered — to  have  made  it,  in  the  first  instance  at  all  events. 

The  appeal  was,  therefore,  allowed,  and  the  paragraph  in 
question  struck  out,  with  costs  of  the  appeal  to  the  defen- 
dants in  any  event. 

The  plaintiffs  appealed  to  the  Divisional  Court  of  the 
Chancery  Division,  and  their  appeal  was  argued  by  the 
same  counsel  before  Boyd,  C.,  and  Robertson,  J.,  on  the 
21st  December,  1893. 

Judgment  was  delivered  on  the  22nd  January,  1894. 

Boyd,  C. — The  practice  as  to  particulars  is  of  common 
law  origin  and  descent,  and  the  usual  form  of  order  as  to 
plaintiffs  was  to  stay  all  proceedings  till  they  were  deli- 
vered, and  as  to  defendants  that  the  particulars  should  be 
furnished  within  a certain  time,  otherwise  the  defendant 
should  not  be  allowed  to  give  evidence  of  them  at  the 
trial:  Chitty’s  Archbold,  vol.  ii., pp.  1455  and  1463  (12th 
ed.). 

As  to  plaintiffs  the  practice  has  been  adopted  in  Ontario  : 
Rule  458  and  Forms  132,  133,  appendix.  But  no  form  is 
given  applicable  to  defendants. 

As  to  patent  actions  legislation  was  had  by  15  & 16  Vic. 
ch.  83,  sec.  41,  (Imp.)  by  which  particulars  were  to  be  given 
by  plaintiffs  of  the  breaches  complained  of,  and  by  defen- 
6 — VOL.  xvi.  O.P.R. 
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cl  ants  particulars  of  any  objections  to  be  relied  on  at  the 
trial,  and  the  penalty  for  default  was  that  no  evidence 
should  be  allowed  as  to  any  matter  not  contained  in  the 
particulars : Palmer  v.  Cooper,  9 Ex.  231 ; Lister  v. 
Leather,  8 E.  & B.  at  p.  1030. 

The  rule  clearly  established  thereafter  in  patent  cases,  if 
default  arose  in  the  giving  of  particulars  by  defendants, 
was  exclusion  of  evidence,  and  not  e'xcision  of  the  defence. 
According  to  the  forms  in  Chitty,  11th  ed.,  pp.  210,  211, 
there  seems  to  have  been  in  the  case  of  defendants  an 
alternative  order,  either  to  exclude  the  evidence  or  to  strike 
out  the  defence  in  whole  or  in  part,  but  I do  not  find  that 
this  obtained  in  patent  cases. 

In  the  present  case  the  attempt  was  in  Chambers  to 
combine  these  alternatives  : to  provide  that  at  the  trial 
evidence  should  be  confined  by  the  particulars,  and  in  addi- 
tion providing  that,  in  default  of  delivering  any  particu- 
lars, the  statement  of  defence  to  be  particularized  should 
be  struck  out.  This  is,  in  any  view  of  the  practice,  an  ex- 
cessive order,  but  I think  the  better  practice  is  to  leave 
the  pleading,  which  is  good  per  se , and  merely  provide  for 
the  exclusion  of  evidence  in  case  of  no  particulars  or 
insufficient  particulars.  But  I do  not  propose  to  treat  of 
the  practice  generally  on  this  appeal ; it  suffices  to  say  that 
the  discretion  of  Meredith,  J.,  in  modifying  the  original 
order  by  striking  out  the  clause  for  the  excision  of  the 
pleading  was  rightly  exercised. 

This  appeal  is  dismissed  with  costs  in  the  cause  to  the 
defendants  in  any  event. 


Robertson,  J.,  concurred. 
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Buntin  et  al.  v.  Williams. 

Attachment — Absconding  Debtor — Property  in  Hands  of  Third  Person- 
Delivery  to  Sheriff— Order  for . 

Where  an  attachment  has  issued  against  the  property  of  an  absconding 
debtor,  an  order  may  be  made  upon  a third  person  for  delivery  to  the 
sheriff  of  property  of  the  debtor  in  the  hands  of  such  person. 

And  where  the  debtor’s  solicitor  was  shewn  by  an  affidavit  of  the  plaintiff 
to  have  in  his  hands  for  collection  certain  promissory  notes,  the  property 
of  the  debtor,  and  the  solicitor  did  not  deny  the  fact,  such  an  order 
was  affirmed. 

[January  22,  1894. — The  Chancery  Division.  ] 

On  the  21st  September,  1893,  an  order  was  made  in 
this  action,  on  the  application  of  the  plaintiffs,  under  the 
Absconding  Debtors’  Act,  ordering  the  sheriff  to  attach  all 
the  real  and  personal  property  of  the  defendant  to  secure 
and  satisfy  the  plaintiffs  of  their  debt  sued  for  in  this 
action,  and  the  debts  of  other  creditors,  etc. 

On  the  9th  November,  1893,  the  plaintiffs  served 
notice  upon  the  defendant’s  solicitors  of  a motion,  return- 
able before  the  Master  in  Chambers,  for  an  order  requiring 
the  defendant’s  solicitors  to  deliver  up  to  the  sheriff  of  the 
city  of  Toronto,  under  the  attaching  order,  two  certain 
promissory  notes,  the  property  of  the  defendant,  and  all 
other  bills,  notes,  mortgages,  or  securities,  the  property  of 
the  defendant,  in  the  possession  of  his  solicitors.  The 
motion  was  supported  by  an  affidavit  of  one  of  the  plain- 
tiffs, which  stated,  on  information  and  belief,  that  the 
sheriff  had  served  on  the  defendant’s  solicitors  notice  not 
to  give  up  possession  of  any  property  belonging  to  the 
defendant,  except  to  the  sheriff ; that  the  defendant’s  soli- 
citors were  attempting  to  collect  moneys  due  to  the  defen- 
dant, and  had  written  letters  to  several  persons  named 
threatening  actions  unless  payment  was  made  in  respect  to 
securities  held  by  the  solicitors  on  behalf  of  the  defendant. 

An  affidavit  of  one  of  the  solicitors  for  the  defendant 
was  filed  in  answer,  but  he  did  not  deny  that  he  had  in 
his  hands  certain  notes,  the  property  of  the  defendant. 
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The  Master  in  Chambers  on  the  25th  November,  1893, 
made  an  order  which  recited  that  it  was  made  upon  the 
application  of  the  sheriff  of  the  city  of  Toronto  and  the 
plaintiffs,  “ after  an  enlargement  for  two  weeks  to  allow 
the  parties  to  effect  a settlement  of  the  matters  in  question 
in  this  action,  upon  condition  that  the  defendants  solici- 
tors should  furnish  to  the  plaintiff’s’  solicitors  a list  of  the 
securities  in  their  hands  belonging  to  the  defendant, together 
with  the  dates  when  the  moneys  secured  thereby  respec- 
tively become  due,  which  said  list  the  defendant,  by  his 
counsel,  undertook  to  furnish,  and  the  said  list  not  having 
been  furnished,  and  the  motion  coming  on  this  date,  at  the 
expiration  of  the  said  two  weeks’  enlargement,”  etc.  And 
it  was  thereby  ordered  : (1)  At  the  written  request  of  the 
sheriff  of  the  city  of  Toronto,  filed,  that  the  notice  of  motion 
be  amended  by  adding  the  sheriff*  as  one  of  the  applicants. 
(2)  That  the  defendant’s  solicitors  do  forthwith  deliver  up 
to  the  sheriff  the  notes,  etc.  (3j  That  the  order  shall  be 
without  prejudice  to  any  lien  which  the  defendant’s  solici- 
tors may  have  upon  the  notes,  etc.,  and  that  they  shall 
have  the  same  lien  upon  the  property  in  the  hands  of  the 
sheriff  as  they  now  have. 

The  defendant  appealed  to  Street,  J.,  in  Chambers, 
who  dismissed  the  appeal,  and  the  defendant  then  appealed 
to  the  Chancery  Divisional  Court. 

The  grounds  of  appeal  were  that  there  was  no  evidence 
before  the  Master  of  the  defendant’s  solicitors  having  any 
property  of  the  defendant  in  their  possession,  and  that 
the  Master  had  no  jurisdiction  to  make  the  order. 

The  appeal  was  argued  before  Boyd,  C.,  and  Meredith, 
J.,  on  the  14th  December,  1893. 

Shilton,  for  the  defendant. 

R.  McKay,  for  the  plaintiffs. 

Judgment  was  delivered  on  the  22nd  January,  1894. 

Boyd,  C. — Under  the  Absconding  Debtors’  Act,  section 
13,  R.  S.  0.  ch.  66,  all  the  property  and  effects  of  the 
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absconder  are  to  be  taken  into  custody  of  the  sheriff,  be- 
cause all  creditors  are  allowed  to  come  in  and  share  in  the 
proceeds,  so  that  all  the  property  may  be  needed  : Garrall 
v.  Potter,  19  U.  C.  R.  at  p.  355.  All  that  can  be  taken  under 
a writ  of  execution  is  to  be  seized  by  the  sheriff — that  in- 
cludes promissory  notes  belonging  to  the  debtor  held  by  a 
third  party  (< g . g .,  a solicitor)  to  be  collected.  Section  28 
provides  for  restoration  of  surplus  of  property  not  needed, 
to  the  absconding  debtor  or  to  the  person  in  whose  cus- 
tody the  property  was  found,  contemplating  evidently  the 
removal  of  the  property  from  such  third  person.  The 
Act  no  doubt  provides  for  giving  notice  of  the  attachment 
to  a person  having  custody  or  possession  of  any  property 
of  the  absconder,  with  a view  to  prosecuting  proceedings 
thereafter  against  such  person,  in  case  the  property  actually 
seized  proves  insufficient.  But  at  an  early  day  it  seems 
to  have  been  held  by  the  Court  that  aid  should  be  given 
to  the  sheriff  in  the  execution  of  attachment  in  such  a 
way  as  has  been  done  here.  It  was  held  in  M.  T.  2 
Vie.  in  Mullens  v.  Armstrong,  Robinson  & Joseph’s  Dig., 
vol.  1,  p.  4,  that  after  an  attachment  has  issued,  a rule 
will  be  granted  against  any  one  in  possession  of  the  debtor’s 
property,  to  deliver  it  up  to  the  sheriff  to  whom  the  attach- 
ment is  directed.  It  was  no  doubt  also  held  in  Clark  v. 
Stover,  T.  T.  3 & 4 Vic.,  ib.  p.  4,  that  the  Court  will  not  order 
an  attorney  to  pay  over  money  which  has  been  attached  in 
his  hands  as  the  property  of  an  absconding  debtor.  But 
this  is  not  a case  of  money  recovered  by  a solicitor,  as  to 
which  the  Court  would  be  chary  in  interfering  with  his 
lien  ; but  it  is  a case  in  which  the  solicitor  has  refused  to 
make  an  affidavit  saying  that  he  has  any  interest  in  the 
notes  in  his  hands,  and  declines  to  deny  that  they 
are  what  they  appear  to  be,  and  are  stated  to  be  in 
the  affidavit  of  the  applicant — the  property  of  the  abscon- 
ding debtor.  The  first  cited  decision  supports  the  practice 
adopted  by  Mr.  Justice  Street,  and  I would,  therefore, 
affirm  his  order  with  costs. 
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Meredith,  J. — The  case  cited — Mullens  v.  Armstrong — 
seems  to  be  an  authority  for  the  order  made  by  the  Master 
in  Chambers.  But  it  is  not  surprising  that  there  is  so 
little  authority  for  it.  It  is  a practice  that  can  be  appli- 
cable in  but  few  very  clear  cases. 

This  case  is  such  an  one.  There  being  no  denial,  on  the 
part  of  the  solicitor,  of  the  allegation  that  he  holds  the 
goods  in  question  merely  as  solicitor  for  the  absconding 
debtor  ; and  as  he  declined  to  take  any  issue  to  try  whether 
the  goods  are  the  property  of  the  debtor,  merely  held  by 
the  solicitor  for  benefit  of  the  debtor,  it  may  well  be  taken 
against  him  that  the  debtor  is,  subject  to  any  lien  the  soli- 
citor may  have,  and  which  is  preserved  by  the  order  in 
question,  the  owner  of  the  property,  entitled  to  the  imme- 
diate possession  of  it,  and  that  the  appellant  holds  it  simply 
and  solely  as  solicitor  for  him  : and  the  parties — the  sheriff 
and  the  solicitor — are  officers  of  this  Court. 

Under  these  peculiar  and  strong  circumstances,  the 
order  may,  in  my  opinion,  be  sustained.  In  Bergin  v. 
Pindar , 3 O.  S.  574,  a solicitor  was  ordered  to  pay  back 
to  the  sheriff  moneys  received  by  him  from  the  sheriff 
under  a fraudulent  judgment  against  an  absconding  debtor. 

J,  therefore,  agree  in  dismissing  this  appeal. 
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Hogaboom  v.  Grundy. 

Interpleader — Entitling  of  Order — Appeal — Divisions  of  High  Court  — 
Parties — Interpleader  Issue — Who  should  he  Plaintiff. 

Where  an  interpleader  order  is  entitled  in  two  actions,  in  different  Divi- 
sions of  the  High  Court,  there  being  two  executions  in  the  sheriff’s 
hands,  an  appeal  from  the  order  may  be  entertained  in  either  Division, 
although  one  of  the  execution  creditors  has  been  barred  by  the  order, 
from  which  there  is  no  appeal  on  that  ground. 

Where  husband  and  wife  live  together  in  the  same  house,  the  husband 
being  owner  or  tenant,  and  the  sheriff,  under  an  execution  against  the 
husband,  seizes  the  household  furniture,  which  is  claimed  by  the  wife 
as  her  own,  the  onus  is  on  her,  and  she  must  be  plaintiff  in  the  issue 
directed  where  the  sheriff  interpleads. 

[December  8,  1893,  and  February  8,  1894. — 

The  Common  Pleas  Division.  ] 

By  an  order  of  the  Master  in  Chambers,  made  upon  the 
application  of  a sheriff,  an  interpleader  issue  was  directed 
to  be  tried  as  to  the  ownership  of  goods  seized  by  the  sheriff 
under  the  plaintiff’s  execution,  and  claimed  by  Annie  H. 
Grundy,  the  wife  of  the  judgment  debtor.  The  goods  in 
question  consisted  of  household  furniture  which  had  been 
conveyed  by  the  judgment  debtor  to  the  claimant  by  a bill 
of  sale  before  the  accrual  of  the  plaintiff’s  claim.  The 
goods  were  seized  in  a house  in  which  the  judgment  debtor 
and  the  claimant  were  living  together  at  the  time  of  the 
seizure.  The  Master’s  order  directed  that  Annie  H. 
Grundy,  the  claimant,  should  be  plaintiff  in  the  issue. 
Upon  appeal  from  the  part  of  the  order  so  directing,  it 
was  affirmed  by  Falconbridge,  J.,  in  Chambers  ; and  the 
claimant  gave  notice  of  a further  appeal  to  the  Divisional 
Court  of  the  Common  Pleas  Division. 

The  execution  of  the  plaintiff*  Hogaboom  was  in  an 
action  in  the  Queen’s  Bench  Division.  The  interpleader 
order  was  entitled  in  that  action,  and  also  in  an  action  of 
Penrose  v.  Grundy,  in  the  Common  Pleas  Division ; but 
the  execution  creditor  Penrose  had  been  barred  by  the 
order  of  the  Master,  which  was  not  appealed  against  on 
that  ground. 

The  appeal  was  set  down  for  argument  before  the  Divi- 
sional Court  of  the  Common  Pleas  Division,  but  there  being 
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a doubt  whether  the  appeal  should  not  be  to  the  Queen’s 
Bench  Division,  a motion  was  made  by  the  claimant  for 
leave  to  set  it  down  in  the  Common  Pleas  Division  nunc 
pro  tunc. 

This  motion  was  argued  before  Galt,  C.  J.,  and  Rose, 
J.,  on  the  4th  December,  1893. 

A.  D.  Cartwright , for  the  claimant. 

Charles  Millar , for  the  plaintiff  Hogaboom. 

On  the  8th  December,  1893,  the  judgment  of  the  Court 
was  delivered  by 

Rose,  J. — We  see  no  reason  why  the  claimant  should 
not  be  allowed  to  move  against  this  order  in  either  Division. 
What  may  be  the  procedure  in  the  issue  directed  to  be 
tried  may  be  quite  another  question.  The  motion  may 
therefore  be  set  down  for  hearing. 

The  application  should  not  have  been  opposed ; the  costs 
must  be  in  the  cause  to  the  claimant,  as  the  plaintiff 
Hogaboom  must  not  have  any  costs  of  attending  to  oppose. 

The  appeal  was  argued  before  Galt,  C.J.,  and  Rose,  J., 
on  the  8th  February,  1894. 

A.  D.  Cartwright , for  the  claimant. 

Charles  Millar , for  the  plaintiff  Hogaboom. 

Duncan  v.  Tees , 11  P.  R.  66,  296,  and  Doran  v.  Toronto 
Suspender  Co .,  14  P.  R.  103,  were  referred  to. 

At  the  close  of  the  argument  the  judgment  of  the  Court 
was  delivered  by 

Rose,  J. — Where  husband  and  wife  live  together  in  the 
same  house,  the  husband  being  owner  or  tenant,  he  is  in 
apparent  possession,  and  the  wife,  claiming  household 
goods,  not  being  articles  for  personal  use,  such  as  jewellery, 
clothing,  or  the  like,  must  make  out  her  claim,  and  the 
onus  is  properly  put  upon  her  by  making  her  plaintiff. 


Appeal  dismissed  with  costs. 
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Regina  v,  Robinet. 

Recognizance — Sufficiency  of — Criminal  Code,  section  892. 

Where  the  affidavit  accompanying  a recognizance  filed  on  a motion  for  a 
rule  nisi  to  quash  a conviction  did  not  negative  the  fact  of  the  sureties 
being  sureties  in  any  other  matter,  and  omitted  to  state  that  they 
were  worth  $100  over  and  above  any  amount  for  which  they  might  be 
liable  as  sureties,  it  was  held  insufficient. 

The  rule  in  force  as  to  recognizances  prior  to  the  passing  of  the  Criminal 
Code  is  still  in  force. 

[February  5,  1894. — Common  Pleas  Division .] 

On  a motion,  before  Galt,  C.J.,  Rose  and  MacMahon, 
JJ.,  on  the  9th  December,  1893,  for  leave  to  file  the  return 
to  a certiorari  and  for  a rule  nisi  to  quash  a summary 
conviction,  a question  was  raised  as  to  the  sufficiency  of 
the  recognizance,  the  particulars  of  which  appear  in  the 
judgment. 

Aylesworth , Q.  C.,  for  the  motion. 

Judgment  was  delivered  on  the  5th  February,  1894. 

Rose,  J. — The  affidavit  of  the  sureties  is  not  sufficient 
in  form  according  to  the  established  practice.  It  neither 
negatives  the  fact  of  the  deponents  being  sureties  in  any 
other  matter,  nor  does  it  state  that  the  sureties  are  worth 
$100  over  and  above  any  amount  for  which  they  may  be 
liable  as  sureties. 

Mr.  Aylesworth  raised  the  question  of  the  necessity  of 
passing  a new  rule  under  section  892  of  the  code.  This  is 
not  necessary,  as  the  old  rule  remains  in  force.  See  the 
Interpretation  Act,  R.  S.  C.  ch.  1,  sec.  7,  sub-sec.  50. 

The  case  is  one  in  which  an  order  nisi  should  go,  but, 
under  the  statute  and  the  rule,  the  motion  cannot  be 
entertained  until  a recognizance  with  sufficient  sureties 
has  been  entered  into.  It  must,  therefore,  be  refused. 

Galt,  C.  J.,  and  MacMahon,  J.,  concurred. 
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Atwood  v.  Atwood. 


- Husband  and  Wife — Interim  Alimony  and  Disbursements — Separation 
Deed — Agreement  not  to  Sue  for  Alimony — Merits . 

An  appeal  from  the  decision  of  Boyd,  C.,  15  P.  R.  425,  was  dismissed  by 
reason  of  a division  of  opinion  of  the  Judges  composing  a Divisional 
Court. 

Per  Fergcjson,  J. — The  order  of  the  Chancellor  was  right. 

Per  Meredith,  J. — The  marriage  being  admitted,  and  need  and  refusal 
of  support  being  proved,  the  plaintiff  is  primd  facie  entitled  to  interim 
alimony  and  disbursements ; upon  a motion  therefor  there  ought  not  to 
be  "any  adjudication  upon  any  of  the  issues  or  questions  to  be  tried 
between  the  parties  ; and  if  the  motion  cannot  be  refused  without  de- 
termining such  issues  or  questions,  or  without  prejudicing  a trial  of 
them,  the  order  should  be  made,  unless  the  action  is  frivolous  or  vex- 
atious. 


[February  15,  1894. — The  Chancery  Division .] 

An  appeal  by  the  defendant  from  the  order  and  decision 
of  Boyd,  C.,  in  Chambers,  15  P.  R.  425,  affirming  an  order 
of  the  local  Judge  at  Woodstock,  whereby  the  plaintiff’s 
application  for  interim  alimony  and  disbursements  was 
dismissed.  The  facts  appear  in  the  former  report. 

The  appeal  was  argued  before  a Divisional  Court  com- 
posed of  Ferguson  and  Meredith,  JJ.,  on  the  15th 
December,  1893. 

Mabee,  for  the  plaintiff. 

TF.  H.  Blake,  for  the  defendant. 

Judgment  was  delivered  on  the  15th  February,  1894. 

Ferguson,  J. — I am  unable  to  arrive  at  any  conclusion 
in  this  case  but  the  one  that  the  order  of  the  Chancellor 
should  be  affirmed. 

The  appeal  should,  I think,  be  dismissed,  but  there  will 
be  no  costs  of  it. 

Meredith,  J. — It  was  no  doubt  rightly  said  that  the 
granting  or  refusing  of  such  applications  rests  largely  in 
the  sound  discretion  of  the  Court — that  is,  the  sound 
judicial  discretion ; and  it  may  be  said  that  we  ought  not 
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lightly  to  interfere  with  the  order  in  question,  because  the 
learned  Judge  in  Chambers  may  be  said  to  have  exercised 
a discretion  in  refusing  the  application. 

But  if  that  discretion  has  been  exercised  upon  any  erro- 
neous principle,  or[contrary  to  established  practice,  we  are 
bound  to  interfere  : the  question  is,  has  the  application 
been  refused  on  judicial  grounds  and  for  substantial 
reasons  ? 

The  marriage  being  admitted,  and  need  and  refusal  of 
support  being  proved,  the  plaintiff  was  primd  facie  enti- 
tled to  interim  alimony  and  costs — the  latter  limited  by 
Con.  Rule  1185  to  cash  disbursements  actually  and  properly 
made  by  the  solicitor. 

And  it  should  indeed  be  a strong  case  in  which,  in  the 
exercise  of  any  discretion,  a plaintiff  should  be  left  in  such 
a position  as  the  order  in  question  leaves  this  woman, 
without  means,  unable  in  law  to  pledge  her  own  credit — a 
very  hollow  security  if  it  could  be  pledged  ; bound  to 
look  for  some  one  who  would  carry  on  her  action  for  the 
sake  of  charity,  or  on  the  chance  of  eventually  recovering 
the  costs  from  the  defendant  on  the  ground  that  they  were 
necessaries  supplied  to  her  on  the  credit  of  the  defendant ; 
or  else  give  up  all  effort  to  obtain  redress  in  the  Courts  of 
law. 

According  to  the  cases,  the  primd  facie  right  is  anything 
but  lightly  displaced  ; in  one  case  the  fact  of  the  convic- 
tion of  the  wife  of  a felony,  for  which  she  was  then  under- 
going imprisonment,  was  held  not  to  deprive  her  of  her 
right  to  alimony  pendente  \ lite : Kelly  v.  Kelly , 11  W.  R. 
958  : in  another  it  was  held  that  an  order  protecting  her 
earnings  under  the  statute  did  not  take  it  away. 

Nor  is  the  practice  an  unreasonable  one  ; it  is  indeed 
said  to  be  in  ease  of  a defendant  rather  than  a hardship 
upon  him,  because  when  the  order  is  made  the  wife  is  no 
longer  entitled  to  pledge  his  credit  for  necessaries  for  her 
support;  it  is  a means  of  preventing  litigation  in  that 
way  ; it  relieves  both  parties,  as  well  as  can  be,  from  the 
difficulties  of  the  situation  in  this  respect,  pending  the 
trial. 
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In  regard  to  costs  it  is  even  more  reasonable. 

It  is  but  just  that  in  the  litigation  the  parties  should  be 
upon  something  like  equal  terms ; quite  without  means, 
the  plaintiff  would  be  at  a most  unfair  disadvantage.  The 
law  deprives  a wife — without  separate  property,  as  this 
plaintiff  is — of  the  legal  power  to  become  even  liable  for 
the  payment  of  her  own  costs  ; she  can  pledge  only  her 
husband’s  credit  for  them,  but  he  is  liable  only  if  it 
appears  that  there  was  reasonable  cause  for  the  action  : 
see  Brown  v.  Ackroyd , 5 E.  & B.  819,  and  Otto, way  v. 
Hamilton , 3 (J.  P.  D.  393,  and  the  cases  therein  referred  to. 

The  Con.  Rule  giving  only  actual  disbursements  ought 
to  be  sufficient  to  protect  a defendant  against  vindictive 
or  highly  speculative  actions  carried  on  against  himself  at 
his  own  expense. 

But  it  is  said  that  the  increased  legal  capacity  of  mar- 
ried women  in  these  days  is  a good  reason  for  departing 
from  the  practice  theretofore ; but  how  can  it  make  any 
difference  in  this  case  ? The  plaintiff  has  no  separate  pro- 
perty, and  so  the  increase  has  not  yet  reached  her  so  far  as 
this  action  and  her  rights  and  powers  therein,  or  in 
respect  thereto,  go. 

Now  the  ground  upon  which  her  application  has  been 
refused  is  that  she  has  executed  a release  of  all  her  claims 
to  alimony  by  an  agreement  under  which' the  parties  have 
been  living  separate  and  apart  for  upwards  of  seven  years  ; 
but  the  very  question  to  be  tried  is  whether  she  has 
released  all  such  claims ; whether,  upon  its  proper  con- 
struction, the  writing  means  more  than  a release  for  the 
seven  }Tears  in  which  the  annual  payments,  for  her  sup- 
port, under  it  were  to  be,  and  were,  made  and  expended. 
And  if  it  do,  whether  the  agreement  is  binding  in  law ; 
and,  if  so,  whether  in  fact  it  was  obtained  from  her  by 
such  means  or  under  such  circumstances  that  it  ought  to 
be  set  aside,  and  so  affords  no  defence  to  the  action. 

Unless  these  issues  can  be  properly  tried  and  these  ques- 
tions properly  determined  against  the  plaintiff,  upon  an 
application  of  this  sort,  I am  unable  to  perceive  how  we 


XVI.] 


ATWOOD  V.  ATWOOD. 


53 


can,  consistently  with  well  established  practice,  uphold 
this  order  ; unless,  indeed,  it  can  be  held  that  this  action  is 
frivolous  and  vexatious — in  which  case  the  better  course 
would  be,  upon  a proper  application,  to  stay  all  proceedings 
forever. 

During  the  argument  I stated  fully  my  reasons  for 
thinking  that  upon  a motion  of  this  kind  there  ought  not 
to  be  any  adjudication  upon  any  of  the  issues  or  questions 
to  be  tried  between  the  parties  ; that  there  should  be  noth- 
ing said  or  done  to  prejudice  the  trial  and  determination, 
in  the  proper  place  and  at  the  proper  time,  of  such  issues 
and  questions.  I shall  not  now  repeat  that,  but  merely 
refer  to  the  cases  of  Be  McIntosh , Chancery  Division,  1st 
December,  1892,  not  reported  ; and  Southwick  v.  Hare , 15 
P.  R.  222,  in  w'hich  the  same  question  has  been  to  some 
extent  dealt  with  by  me ; and  quote  from  the  work  of  a 
learned  writer — Bishop  on  Marriage,  Divorce,  and  Separa- 
tion, ed.  of  1891 — on  the  subject,  since  come  to  my  notice, 
and  which,  in  my  judgment,  very  reasonably  and  fully 
states  the  rule  and  practice  upon  the  subject : — 

“ § 939.  * * But  in  reason,  if  her  pleadings  shew 

no  lack  of  good  faith,  and  she  makes  no  admissions 
against  it,  the  question  will  commonly  be  one  of  the 
issues  for  the  trial,  and  the  Judge  should  not  cast  in  the 
impediment  of  an  adverse  order  in  the  alimony  applica- 
tion. Hence, 

“ § 940.  Looking  into  the  merits  of  a case,  by  affi- 
davits, and  beyond  what  appears  in  the  pleadings,  prelimi- 
narily to  an  award  of  temporary  alimony  and  suit-money, 
is,  as  a general  rule,  contrary  to  just  principle,  and  con- 
trary to  the  practice  of  most  Courts.  Yet  we  have  tribu- 
nals in  which  this  sort  of  procedure  is  more  or  less  per- 
mitted.” 

Obviously  the  judgment  of  the  learned  Judge  in  Cham- 
bers does  determine  several  of  these  questions,  and  must 
prejudice  the  plaintiff  upon  the  trial  of  the  action  ; indeed, 
it  would  be  useless  for  her  to  go  to  trial  upon  them  along 
in  the  face  of  that  judgment,  except  as  a formal  proceed- 
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ing  in  the  view  of  carrying  the  case  to  a court  of  appeal : 
see  Weir  v.  Matheson , 11  Gr.  at  p.  390,  and  Cowan  v. 
Wright,  23  Gr.  at  p.  621. 

It  seems  to  me  that  it  ought  to  be  plain  that  in  an  ap- 
plication, if  it  comes  to  this,  that  the  application  cannot 
be  refused  without  determining  issues  or  questions  for  the 
trial,  or  without  prejudicing  a trial  of  them,  the  order 
should  go,  leaving  such  matters  wholly  and  freely  to  the 
trial  Judge. 

If  it  could  be  said  that  the  action  is  frivolous  and  vexa- 
tious, the  application  would,  of  course,  have  been  rightly 
refused  ; but,  however  much  may  be  said  against  the  plain- 
tiff’s claim,  or  in  favour  of  the  defence,  it  cannot  fairly  be 
said  that  the  action  is  entirely  frivolous  and  vexatious ; 
and  unless  that  can  fairly  be  said,  the  cases  shew  that  the 
order  should  go : see  Jones  v.  Jones,  L.  R.  2 P.  & D.  333, 
and  Dunn  v.  Dunn,  57  L.  J.  P.  D.  & A.  58. 

It  is  not  right  to  treat  the  case  as  if  it  were  a frivolous 
and  vexatious  one ; to  do  so  under  the  cover  of  an  exer- 
cise of  discretion ; if  it  be  deemed  frivolous  and  vexatious, 
it  is  but  right  to  base  the  order  on  those  grounds. 

Having  regard  to  all  the  circumstances  of  the  case,  care 
may  be  had,  however,  to  allow  no  more  for  interim  alimony 
than  the  plaintiff  actually  needs  for  her  support ; that  being 
done,  and  interim  costs  being  strictly  limited  as  the  Con. 
Rule  provides,  there  is  little  danger  of  litigation  in  this  case, 
or  like  cases,  being  instituted  and  carried  on  merely  for 
what  can  be  got  from  a defendant  pendente  lite ; there 
is  no  danger  of — as  was  said  in  a case  in  a Court  of  one  of 
the  United  States  of  America — such  suits  becoming  “ un- 
seemly scrambles  for  the  property  of  the  husband  ” : Wil- 
liams v.  Williams,  29  Wis.  517,  at  p.  530. 

I may  add  that  I am  unable  to  perceive  how  the  amount 
or  nature  of  the  marital  delinquency  can  affect  the  right 
to  relief  pendente  lite  in  a case  of  this  kind  ; it  is  not  be- 
cause of  the  particular  nature  of  the  misconduct  that  the 
right  arises ; it  is  because  the  wife  is  without  means  of  sup- 
port and  of  carrying  on  the  litigation  that  relief  is  given  ; 
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and  the  plaintiff  is  just  as  much  in  that  need  after  spend- 
ing the  last  yearly  sum  received  for  her  support,  and  being 
refused  further  support  or  means  of  support,  either  with 
or  apart  from  her  husband,  as  if  she  had  newly  been 
forced  by  his  cruelty  to  leave  him  and  live  separate  and 
apart  from  him ; recent  cruelty  might,  in  some  cases,  be  a 
ground  for  allowing  a larger  sum,  but  would  give  no 
higher  right ; all  cases  stand  upon  the  footing  of  the  right 
of  support  and  cohabitation  being  refused,  or  rendered  so 
unsafe  as  to  warrant  separation  by  the  wife,  which,  having 
taken  place,  leaves  her  without  means  of  support  or  of 
carrying  on  the  necessary  proceedings  to  enforce  her  rights. 

I would  allow  the  appeal  and  send  the  matter  back  to 
the  local  Judge  to  fix  the  amount  of  alimony  and  costs, 
the  material  before  us  being  insufficient  for  that  purpose. 

Appeal  dismissed  without  costs . 


Re  Central  Bank  of  Canada. 

Watson’s  Case. 

Judgment  Debtor — Re-examination  of — Rule  926 — Special  Grounds. 

The  order  and  decision  of  Boyd,  C.,  15  P.  R.  427,  affirmed  on  appeal. 

[February  15,  1894. — The  Chancery  Division .] 

An  appeal  by  G.  R.  Hogaboom,  purchaser  of  the  assets 
of  the  bank,  from  an  order  of  Boyd,  C.,  in  Chambers,  15 
P.  R.  427,  allowing  an  appeal  from  an  order  of  the  Master 
in  Chambers  requiring  Sarah  Watson  to  attend  for  examin- 
ation as  a judgment  debtor,  she  having  already  been  twice 
examined  as  such. 

Upon  the  settlement  of  the  order  pronounced  by  the 
Chancellor  he  was  asked  to  allow  a clause  to  be  inserted 
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making  the  reversal  of  the  Master’s  order  without  prejudice 
to  a new  application,  which  he  refused. 


The  appeal  was  argued  before  a Divisional  Court  com- 
posed of  Ferguson  and  Meredith,  JJ.,  on  the  15th  Decem- 
ber, 1893. 

W.  R.  Riddell,  for  the  appellant. 

Pattnllo,  for  the  judgment  debtor. 


Judgment  was  delivered  on  the  15th  February,  1894. 


Ferguson,  J. — I have  considered  this  case  as  well  as  I 
have  been  able,  and  I am  of  the  opinion  that  the  order  of 
the  Chancellor  was  the  proper  order,  and  should  be  affirmed. 
The  appeal  should  be  dismissed,  and,  I think,  with  costs. 


Meredith,  J. — Assuming,  in  the  appellant’s  favour,  that 
the  right  to  examine  a judgment  debtor  more  than  once, 
with  the  object  of  enforcing  the  penal  provisions  of  Con. 
Rule  932,  exists  ; and  assuming  that  under  the  present 
practice  it  is  necessary  that  an  order  for  such  examination 
be  first  obtained  ; matters  which  at  present  do  not  seem 
very  plain  to  me ; the  order  for  a third  examination  in  this 
case  was,  in  my  opinion,  upon  the  material  before  the 
Court,  rightly  refused. 

So  too,  I think,  was  the  application  to  have  the  order 
made  expressly  without  prejudice  to  any  other  application. 
If  any  discretion  is  to  be  exercised  in  that  respect,  it  can 
be,  and  it  can  better  be,  exercised  upon  such  subsequent 
application, 

I agree  in  dismissing  the  appeal. 
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WlNNETT  V.  APPELBE  ET  UX. 

Particulars— Slander — Names,  Times,  and  Places. 

In  an  action  for  slander  the  statement  of  claim  alleged  that  the  defen- 
dant, on  a specified  day,  spoke  to  G.  and  others  the  slanderous  words 
alleged.  In  answer  to  a demand  for  particulars,  the  plaintiff  ’s  solicitor 
wrote  to  the  defendant’s  solicitor  stating  that  he  had  given  all  the 
information  the  plaintiff  had,  the  names  of  the  others  to  whom  the 
words  were  spoken  not  being  known  to  him,  and  the  plaintiff,  when  a 
motion  for  particulars  was  made,  deposed  on  affidavit  to  the  same  facts. 
An  order  of  a Master  requiring  the  plaintiff  to  furnish  particulars  of  all 
the  persons  within  his  knowledge  to  whom,  the  places  where,  and  the 
times  when  the  words  were  spoken,  was  affirmed  by  a Judge  in  Cham- 
bers, but  reversed  by  a Divisional  Court  : — 

Held,  that  the  plaintiff  having  given  all  the  information  in  his  possession, 
and  the  defendant  not  having  sworn  that  she  could  not  plead  without 
further  particulars,  or  that  she  was  ignorant  of  what  occasion  was 
complained  of,  it  was  useless  and  unnecessary  to  order  the  particulars. 
Thornton  v.  CapstocJc , 9 P.  R.  535,  approved. 

[February  15,  1894. — The  Chancery  Division.] 

An  appeal  by  the  plaintiff  from  an  order  of  Meredith, 
J.,  in  Chambers,  dismissing  an  appeal  from  an  order  of  the 
Master  in  Chambers  requiring  the  plaintiff  to  furnish  par- 
ticulars of  all  the  persons  within  his  knowledge  to  whom, 
the  places  where,  and  the  times  when  the  slanderous 
words  in  respect  of  which  the  action  was  brought,  were 
uttered.  The  facts  are  stated  in  the  judgments. 

The  appeal  was  argued  before  a Divisional  Court  com- 
posed of  Boyd,  C.,  and  Ferguson,  J.,  on  the  18th  Decem- 
ber, 1893. 

William  Stewart,  for  the  plaintiff. 

A.  H.  Marsh,  Q.  C.,  for  the  defendants. 

Judgment  was  delivered  on  the  loth  February,  1894. 


Boyd,  C. — The  action  is  for  slander  against  husband  and 
wife,  in  that  on  28th  December,  1892,  the  defendant  the 
wife  falsely,  etc.,  spoke,  etc.,  to  one  Sarah  Cole  and  others, 
the  following,  etc. 

Particulars  being  asked  as  to  the  others,  the  plaintiff 
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wrote  to  the  defendants’  solicitors  that  he  had  given  all  the 
information  he  had — not  knowing  the  names  of  the  others. 
The  defendant  knows  that  the  words  were  spoken  to 
Sarah  Cole  and  the  others  at  a funeral  on  the  day  named. 
Upon  motion  being  made  for  particulars,  the  plaintifl  put 
into  an  affidavit  what  he  had  already  stated  in  the  letter 
as  to  his  lack  of  further  information  ; but,  notwithstanding, 
an  order  was  made  that  he  should,  within  three  days,  de- 
liver particulars  of  what  was  within  his  knowledge  as  to 
names,  places,  and  times.  On  appeal  the  order  was  affirmed 
without  costs,  on  the  ground,  as  was  stated,  that  the  order 
did  not  harm  the  plaintiff.  But  I think  that  the  test  is  a 
deeper  one,  whether  the  order  should  have  been  made  in 
the  circumstances  before  mentioned.  The  plaintiff  having 
told  all  that  he  knew  of  the  details,  it  was  a useless  and 
unnecessary  proceeding  to  order  more  particulars.  The 
defendants  do  not  make  affidavit  that  they  cannot  plead 
without  this  further  information,  or  that  they  are  ignorant 
of  what  occasion  is  complained  of.  Much  of  what  is  said 
in  Gourand  v.  Fitzgerald , 37  W.  R.  55  and  265,  is  appli- 
cable. The  particulars  are  not  needed  for  pleading 
purposes,  and  this  is  an  interlocutory  application  which 
involves  delay  and  expense  without  profitable  result.  The 
affidavit  of  the  plaintiff,  if  not  the  letter,  should  have 
ended  the  matter.  As  said  by  Mr.  Dalton,  and  affirmed  by 
Cameron,  J.,  in  Citizens  Ins.  Co.  v.  Campbell,  10  P.  R.  at  p. 
130,  “It  is  idle  to  make  an  order  for  further  particulars, 
for  the  (parties)  allege  that  they  cannot  give  them.”  See 
also  Dawson  v.  Rogan,  10  C.  L.  T.  Occ.  N.  300.  I think, 
therefore,  that  the  order  in  Chambers  should  be  vacated, 
and  that  costs  to  the  present  should  be  costs  in  the  cause 
to  the  plaintiff  in  any  event. 


Ferguson,  J. — The  action  is  for  alleged  slander  of  the 
plaintiff  in  relation  to  the  practice  of  his  profession  as  a 
barrister  and  solicitor. 

In  his  statement  of  claim  the  plaintiff  alleges  that  the 
defendant  Mrs.  John  Appelbe,  on  the  28th  day  of  Decern- 
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ber,  1892,  falsely  and  maliciously  spoke  and  published  of 
the  plaintiff,  in  relation  to  his  practice  and  profession,  to 
one  Sarah  Cole  and  others , the  words  following  : (setting 
forth  the  words  and  laying  an  innuendo). 

The  defendants  made  an  application,  and,  on  the  11th 
day  of  September  last,  the  Master  in  Chambers  made  an 
order  that  the  plaintiff  deliver  to  the  defendants  a 
statement  in  writing  of  all  the  persons  within  the  knowl- 
edge of  the  plaintiff  or  his  solicitors  to  whom,  the  places 
where,  and  the  times  when  the  alleged  slanderous  words 
were  spoken ; and  that,  unless  such  particulars  should  be 
delivered  within  three  days  from  the  date  of  the  order,  all 
further  proceedings  should  be  stayed  till  the  delivery 
thereof. 

This  order  was  on  an  appeal  therefrom  affirmed  by  Mr. 
Justice  Meredith,  and  from  his  order  so  affirming  the  order 
of  the  Master  in  Chambers  is  this  appeal. 

The  plaintiff’s  affidavit,  sworn  on  the  4th  day  of  Sep- 
tember last,  states  that  he  was  informed  and  believed  that 
the  slanderous  statements  alleged  were  made  to  one  Sarah 
Cole,  on  the  28th  of  December,  1892,  in  the  presence  of 
other  persons  who  are  and  were  unknown  to  him.  He 
also  says  that  the  required  particulars  are  not  within  his 
knowledge.  On  the  1st  day  of  September,  1893,  the 
plaintiff’s  solicitors,  in  reply  to  a demand  from  them,  by 
letter  said  that  the  statement  of  claim  contained  all  the 
information  (in  respect  of  particulars)  that  the  plaintiff* 
was  able  to  give.  The  plaintiff  also  says  or  indicates  in 
his  affidavit  that  he  has  difficulty  in  obtaining  any  infor- 
mation from  Mrs.  Cole  ; and  also  intimates  that  she,  Mrs. 
Cole,  is  or  has  become  very  friendly  with  the  defendants. 

In  the  case  Gould  v.  Beattie , 11  P.  R.  329,  an  order  for 
particulars,  under  the  statement  of  claim  in  an  action  of 
slander,  of  the  names  of  the  persons  to  whom  the  alleged 
slander  was  spoken,  was  rescinded  because  the  examination 
of  the  plaintiff  gave  to  the  defendant  all  the  discovery 
that  he  sought  to  obtain  by  the  order  for  particulars  ; and 
in  that  case  it  was  suggested  that  the  practice  laid  down 


60 


ONTARIO  PRACTICE  REPORTS. 


[VOL. 


in  Thornton  v.  Capstock,  9 P.  R.  535,  as  to  particulars  to 
be  furnished,  should  be  followed  in  preference  to  that  pre- 
railing  in  England. 

In  Thornton  v.  Capstock , at  p.  541,  the  learned  Judge, 
after  saying  that  the  defendant  was  entitled  to  know  when, 
where,  and  to  -whom  the  words  were  used,  before  being 
compelled  to  make  his  defence  or  answer  to  the  plaintiff’s 
case,  stating  also  his  reasons  for  this,  says  : “ I do  not  think 
it  essential  for  the  plaintiff  to  state  all  who  were  present 
at  the  time ; it  will  be  sufficient  to  state  the  person  to 
whom  the  words  were  spoken,  or,  if  he  is  not  known,  or 
the  words  were  spoken  to  the  plaintiff  himself,  then  the 
name  of  any  person  who  was  present  and  heard  or  might 
have  heard  the  words  spoken.” 

In  the  case  Roselle  v.  Buchanan , 16  Q.  B.  D.  at  p.  657,  the 
learned  Judge  said  it  seemed  to  be  the  modern  practice  in 
England  to  order  particulars  to  be  given  of  the  names  of 
the  persons  to  whom  the  words  were  uttered.  He  said 
that  but  for  the  inquiries  he  had  made,  he  woqld  have 
thought  that  the  defendant,  being  the  party  accused  of 
speaking  the  words,  might  be  supposed  to  know  to  whom 
they  were  uttered. 

I have  looked  through  the  various  cases  referred  to,  and 
I do  not  think  that  any  of  them  are  seriously  in  conflict 
with  those  I have  alluded  to. 

In  the  present  case  the  plaintiff  did  disclose  the  name  of 
the  person  to  whom  he  sacys  the  words  were  spoken,  and 
says  and  swears  that  he  is  unable  to  give  any  further  infor- 
mation by  way  of  particulars  ; and  yet  he  is  ordered  to 
give  further  particulars  or  have  his  action  stayed. 

I am  of  the  opinion  that  the  practice  in  this  respect  laid 
down  in  Thornton  v.  Capstock , at  p.  541,  is  most  reasonable. 
I do  not  think  that  the  plaintiff  should  be  called  upon 
to  inform  the  defendant,  by  way  of  particulars,  of  the 
names  of  all  the  witnesses  he  may  call  to  prove  his  case  ; 
and,  besides,  a defendant  must  be  assumed  to  have  some 
knowledge  on  the  subject  himself,  unless  the  fact  is 
that  he  never  spoke  the  words  to  any  person,  and,  if  so,  he 
can  possibly  stand  on  that  fact  as  a good  defence. 
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The  plaintiff  has  in  this  case  stated  the  name  of  the 
person  to  whom  he  says  the  words  were  spoken,  and  he 
cannot  give  any  further  information  of  the  character 
required  by  the  order. 

I think  the  order  of  the  Master  in  Chambers  should  not 
have  been  made,  and  that  it  should  be  vacated.  This 
appeal  should,  I think,  be  allowed. 

I agree  as  to  the  disposition  of  the  costs. 


Bank  of  British  North  America  v.  Hughes  et  al. 

Writ  of  Summons — Amendment— Time  for  Appearance — Service — Judg 
ment  for  Default — Irregularity . 

A writ  of  summons  issued  for  service  out  of  the  jurisdiction  required  an 
appearance  thereto  to  be  entered  within  eight  weeks  after  service,  in- 
clusive of  the  day  of  service.  The  plaintiffs  obtained  an  order  short- 
ening the  time  for  appearance  to  ten  days,  not  specifying  whether 
inclusive  or  exclusive  of  the  day  of  service,  and  amended  the  writ  under 
order  by  merely  substituting  “ten  days”  for  “eight  weeks.”  The 
writ  as  amended  was  served  and  the  order  with  it,  on  the  27th  Jan- 
uary. On  the  6th  February  following  judgment  was  signed  for  default 
of  appearance : — 

Held , that  the  judgment  was  irregular  ; for  the  writ  was  not  amended  in 
accordance  with  the  order,  and  the  latter  must  govern  ; and  according 
to  its  terms,  having  regard  to  Rule  474,  the  ten  days  were  to  be  reck- 
oned exclusively  of  the  day  of  service,  and  the  defendants  had  the 
whole  of  the  6th  February  to  appear. 

[February  23,  1894. — Street , J.] 

The  action  was  brought  to  recover  a demand  of  $2,629.50. 
The  writ  of  summons,  issued  in  the  form  for  service  out 
of  the  jurisdiction,  and  specially  indorsed,  required  the 
defendants  to  enter  appearances  within  eight  weeks  after 
service,  inclusive  of  the  day  of  such  service. 

The  plaintiffs,  on  the  20th  January,  1894,  obtained  from 
the  local  Judge  at  Port  Arthur  an  order  directing  that  the 
defendants  should  appear  within  ten  days  from  the  service 
of  the  writ,  if  service  made  at  Brandon,  Manitoba,  and 
that  the  writ  of  summons  should  be  amended  accordingly. 
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The  plaintiffs  amended  the  writ  by  striking  out  the 
words  “ eight  weeks  ” and  inserting  the  words  “ ten  days;  ” 
and  in  this  shape  it  was  served  upon  the  defendants  at 
Brandon  on  the  27th  January,  1894,  along  with  the  state- 
ment of  claim  and  the  order  of  the  20th  January. 

The  plaintiffs,  on  the  6th  February,  1894,  at  10.80  a.m., 
finding  no  appearance  entered  and  no  defence  filed,  entered 
judgment  with  the  proper  officer  for  the  amount  indorsed 
on  the  writ  and  costs  taxed  at  $49.58. 

The  defendant  Atkinson  moved  before  the  local  Judge 
to  set  aside  the  judgment  as  irregular.  The  local  Judge 
dismissed  the  application,  and  the  applicant  appealed  from 
the  order  so  dismissing  it. 

The  appeal  was  argued  before  Street,  J.,  in  Chambers, 
on  the  23rd  February,  1894. 

D.  W.  Saunders , for  the  appellant. 

L.  G.  McCarthy , for  the  plaintiffs. 

Judgment  was  delivered  at  the  close  of  the  argument. 

Street,  J. — The  writ  was  not  amended  in  accordance 
with  the  terms  and  effect  of  the  order  of  the  local  Judge, 
because,  under  the  terms  of  the  order,  the  ten  days  must  be 
reckoned  exclusively  of  the  day  of  service  (Rule  474),  and 
the  writ,  when  amended,  read  “inclusive  of  the  day  of 
service.”  Under  these  circumstances,  the  order,  which 
was  served  along  with  the  writ,  must  govern,  and  override 
the  terms  of  the  writ.  The  defendants,  therefore,  had  the 
whole  of  the  6th  February  for  appearance,  and  the  judg- 
ment was  prematurely  entered. 

The  appeal  will  be  allowed  with  costs  to  the  defendant 
Atkinson  in  any  event. 
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Bennett  v.  Empire  Printing  and  Publishing  Co. 


Security  for  Costs — Libel— Newspaper — R.  S.  O.  eh.  57,  sec.  9 — Criminal 
Charge — Discretion — Appeal. 

The  legislation  in  R.  S.  O.  ch.  57,  sec.  9,  as  to  security  for  costs  in  actions 
for  libel  contained  in  newspapers,  is  unique,  and  the  intention  is  to  pro- 
tect newspapers  reasonably  well  conducted,  with  a view  to  the  informa- 
tion of  the  public. 

In  a newspaper  article  published  by  the  defendants  the  plaintiff  was 
referred  to  as  an  “unmitigated  scoundrel,”  and  it  was  stated  that  he 
had  endeavoured  to  ruin  his  wife  by  inciting  another  person  to  commit 
adultery  with  her  : — 

Held , that  this  did  not  involve  a criminal  charge  within  the  meaning  of 
sec.  9 (a). 

The  defendants  did  not  contend  that  the  grounds  of  action  were  trivial  or 
frivolous  ; and  it  was  conceded  by  the  plaintiff  that  he  had  not  sufficient 
property  to  answer  the  costs  of  the  action. 

The  manager  of  the  defendants  swore  to  a belief  in  the  substantial  truth 
of  what  was  published,  and  that  it  was  so  published  in  good  faith  and 
without  malice  or  ill-will  towards  the  plaintiff  : — 

Held,  that,  under  these  circumstances,  an  appeal  from  the  discretion  of 
a Judge  in  Chambers  in  reversing  a referee’s  decision  and  ordering 
security  for  costs,  should  not  prevail. 

[September  25,  1893. — Ferguson,  J.] 

[February  15,  1894. — The  Chancery  Division .] 

This  was  a motion  by  the  defendants  for  security  for 
costs  under  sec.  9 of  the  Act  respecting  actions  for  libel 
and  slander,  It.  S.  0.  ch.  57,  which  is  as  follows  : — 

“ 9.  (1)  In  an  action  brought  for  libel  contained  in  a 
public  newspaper  or  periodical  publication,  the  defendant 
may,  at  any  time  after  the  filing  of  the  statement  of  claim, 
apply  to  the  Court  or  a Judge  for  security  for  costs,  upon 
notice  and  an  affidavit  by  the  defendant  or  his  agent, 
shewing  the  nature  of  the  action  and  of  the  defence,  and 
shewing  that  the  plaintiff  is  not  possessed  of  property 
sufficient  to  answer  the  costs  of  the  action  in  case  a verdict 
or  judgment  be  given  in  favour  of  the  defendant,  and  that 
the  defendant  has  a good  defence  upon  the  merits,  and 
that  the  statements  complained  of  were  published  in  good 
faith,  or  that  the  grounds  of  action  are  trivial  or  frivolous  ; 
and  the  Court  or  Judge  may  make  an  order  that  the 
plaintiff  shall  give  security.  * * 
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(a)  But  where  the  alleged  libel  involves  a criminal 
charge  the  defendant  shall  not  be  entitled  to  security  for 
costs  under  this  Act,  unless  he  satisfies  the  Court  or  Judge 
that  the  action  is  trivial  or  frivolous,  or  that  the  several 
circumstances  which,  under  sub-section  2 of  section  5 of 
this  Act,  entitle  the  defendant  at  the  trial  to  have  the 
damages  restricted  to  actual  damages  appear  to  exist, 
except  the  circumstance  that  the  article  complained  of 
involves  a criminal  charge.” 

The  statement  of  claim  alleged : (1)  That  the  plaintiff* 
was  an  hotel  keeper  and  the  defendants  the  publishers  of 
a newspaper  called  “ The  Empire.”  (3)  That  on  the  18th 
November,  1892,  the  defendants  falsely  and  maliciously 
wrote,  printed,  and  published  of  and  concerning  the  plain- 
tiff* in  the  issues  of  their  newspaper,  under  the  heading 
“ A Reminiscence  of  the  Divorce  Court,”  the  words  : “ Mrs. 
Bennett,  who  has  done  business  for  nearly  two  years  as  a 
dressmaker  on  Adelaide  street  east,  and  who  was  formerly 
an  employee  of  the  Palmer  House,  has  decided  to  leave 
this  portion  of  the  Dominion,  and  will  start  for  British 
Columbia  on  Monday.  Mrs.  Bennett  will  be  remembered  as 
the  heroine  of  a rather  sensational  divorce  case  which 
came  up  at  Ottawa  last  June.  Her  husband,  who  keeps 
an  hotel  at  Georgetown,  sued  for  a divorce,  but  the  Senate 
threw  out  the  application  on  his  own  evidence.  He 
threatened  at  that  time  to  sue  “ The  Empire”  for  calling  him 
an  unmitigated  scoundrel,  but  after  thinking  the  matter 
over  he  apparently  came  to  the  conclusion  that  an  impar- 
tial jury  would  probably  agree  with  the  correspondent  of 
this  journal.  At  any  rate  he  took  no  steps  for  the  vindi- 
cation of  his  character,  and  the  Senate’s  opinion  of  him 
remains  on  record.”  Meaning  thereby,  by  inference  and 
innuendo,  that  the  plaintiff*  was  and  is  an  unmitigated 
scoundrel.  (4)  That  on  the  2nd  June,  1892,  the  defen- 
dants falsely  and  maliciously  wrote,  printed,  and  published 
of  the  plaintiff*  in  their  newspaper,  under  the  heading 
“ The  Halton  Divorce  Case,”  the  words  following : “ The 
Senate  committee  on  divorce  made  short  work  to-day  of 
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the  application  of  Robert  Bennett,  of  Georgetown,  for  a 
divorce  from  his  wife,  by  unanimously  reporting  against  the 
application.  * * It  is  regrettable  that  part  of  to-day’s 

evidence  cannot  go  into  print  to  shew  what  an  unmitigated 
scoundrel  Bennett  is.  After  Mrs.  Bennett  had  been  driven 
from  her  home  she  went  to  Toronto  and  obtained  a situa- 
tion as  waitress  in  the  Palmer  House.  Bennett  caused  a 
detective  to  reside  at  the  hotel  for  two  weeks  in  order  to 
ascertain  how  Mrs.  Bennett  conducted  herself.  * * Worse 
than  spying,  however,  the  husband  endeavoured  to  encom- 
pass the  ruin  of  the  woman  whom  he  had  pledged  himself 
to  love,  honour,  and  cherish,  by  inciting  another  person  to 
commit  adultery  with  her.  Of  this  statement  it  is  said 
there  can  be  no  question.  It  was  before  the  committee  in 
black  and  white,  and  rightly  led  to  the  throwing  out  of  the 
application  for  divorce  * * .”  And  the  plaintiff  claimed 
§5,000  damages. 

The  action  was  begun  on  the  22nd  March,  1893.  On  the 
3rd  February  preceding,  a notice  had  been  served  on  the 
defendants,  pursuant  to  sec.  5 of  R.  S.  O.  ch.  57,  complain- 
ing of  the  two  articles  set  forth  in  the  statement  of  claim. 

The  motion  for  security  of  costs  was  based  upon  an  affi- 
davit of  David  Creighton,  who  stated  that  he  was  the  de- 
fendants’ manager;  that  the  defendants  published  the  ar- 
ticles complained  of  in  good  faith  and  without  any  malice 
or  ill-feeling  whatever  towards  the  plaintiff,  and  they  be- 
lieved what  was  published  to  be  true  ; that  the  publication 
of  June,  1892,  was  a report  of  proceedings  before  the  se- 
lect committee  on  divorce  of  the  Senate  of  Canada,  and  was 
a fair  and  authentic  report  of  what  took  place,  and  the  pub- 
lication of  November,  1892,  was  a report  of  an  item  of 
news  connected  with  the  prior  matter,  and  was  not  pub- 
lished through  any  feeling  of  ill-will  or  malice  towards  the 
plaintiff,  but  as  an  item  of  news  of  general  interest  to  the 
public ; that  he  believed  that  all  the  statements  made  in 
the  paragraphs  objected  to  were  substantially  true  and 
correct,  and  that  the  defendants  had  a good  defence  to  the 
action  on  the  merits  ; that  he  believed  the  plaintiff*  was 
9— VOL.  xvi.  o P.R. 
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not  possessed  of  property  sufficient  to  answer  the  costs  of 
the  action,  if  a verdict  should  be  found  for  the  defendants 
(giving  grounds  and  reasons  for  his  belief);  that  the  de- 
fendants had  never  been  requested  by  or  on  behalf  of  the 
plaintiff  to  insert  in  their  newspaper  any  letter  or  statement 
of  explanation  or  contradiction  of  the  allegations  contained 
in  the  articles  objected  to ; that  the  application  was  made 
in  good  faith  and  not  for  the  purpose  of  delay. 

The  plaintiff  was  examined  as  a witness,  and  his  deposi- 
tions were  part  of  the  material  in  support  of  the  motion,  as 
was  also  a copy  of  the  evidence  given  before  the  select 
committee  of  the  Senate. 

The  motion  came  before  Mr.  Cartwright,  an  official  referee 
sitting  for  the  Master  in  Chambers,  who,  on  the  13th  Sep- 
tember, 1893,  dismissed  it  with  costs  to  the  plaintiff*  in  the 
cause. 

The  defendants  appealed,  and  their  appeal  was  argued 
before  Ferguson,  J.,  in  Chambers,  on  the  25th  September, 
1893. 

H.  Cassels , for  the  defendants. 

W.  Stewart,  for  the  plaintiff. 

Judgment  was  delivered  at  the  close  of  the  argument. 

Ferguson,  J. — In  a preliminary  application  in  any  action 
one  feels  embarrassed  in  expressing  findings  upon  the  evi- 
dence before  him,  lest  such  findings  may  possibly  have  any 
effect  in  a trial  subsequently  had  upon  the  merits,  where 
commonly  the  evidence  is  of  a different  kind  and  fuller 
than  supposed  to  be  here ; yet  one  has  to  do,  in  the  circum- 
stances, the  best  he  can. 

No  crime  is  charged,  I think,  by  the  alleged  libel,  and  at 
one  stage  of  the  argument  I thought  this  was  admitted. 

It  is  admitted  that  the  grounds  of  action  are  not  trivial  or 
frivolous. 
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It  is  conceded  that  the  plaintiff  has  not  sufficient  pro- 
perty to  answer  the  costs  if  the  verdict  and  judgment 
should  be  against  him. 

The  two  questions  that  are  principally  left  for  considera- 
tion upon  the  evidence  before  me  are : (1)  Have  the  de- 

fendants shewn  a good  defence  upon  the  merits  ? And 
(2)  were  the  statements  complained  of  published  in  good 
faith  ? 

As  to  each  of  these  questions  I cannot  but  say  that  upon 
the  comparatively  limited,  evidence  before  me,  my  opinion 
is  in  favour  of  the  defendants.  Yet,  I should  be  sorry  if 
this  finding  or  opinion  should  in  any  degree  influence  the 
■result  of  a trial  of  the  action,  when  there  may  be  possibly 
five  times  the  volume  of  evidence  and  a much  better  oppor- 
tunity of  arriving  at  the  true  and  proper  conclusion. 

Even  if  the  alleged  innuendo  should  be  considered  well 
laid,  yet  it  appears  to  me,  upon,  of  course,  only  the  evidence 
here,  that  there  is  a good  defence. 

Being  of  these  opinions,  I can  do  no  other  than  give 
effect  to  what  I think  the  meaning  of  the  law  is,  and  say 
that  the  defendants  have  shewn  themselves  to  be  entitled 
to  securit}’  for  costs. 

The  appeal  will  therefore  be  allowed,  and  the  usual  order 
for  security  for  costs  will  go. 

The  costs  of  the  appeal  and  of  the  application  may  be 
costs  in  the  cause. 

Order  accordingly. 

The  order  of  Ferguson,  J.,  as  issued,  directed  that  in 
default  of  security  being  given  within  four  weeks,  the 
action  be  dismissed  with  costs. 

Notice  of  appeal  from  this  order  to  the  Divisional  Court 
of  the  Chancery  Division  was  given  on  the  9th  October, 
1893. 

On  the  26th  October,  1893,  the  defendants  gave  notice 
of  a motion  to  dismiss  the  action  for  default  of  security 
under  the  order  of  Ferguson,  J.  Upon  this  motion  the 
Master  in  Chambers  made  an  order  on  the  30th  October, 
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1893,  ordering  that  in  default  of  payment  into  Court  by 
the  plaintiff  of  $50  within  fourteen  days  as  security  for 
the  defendants’  costs  of  the  plaintiff’s  appeal  to  the  Di- 
visional Court,  the  action  should  stand  dismissed  with 
costs,  without  further  order. 

From  this  order  the  plaintiff  appealed,  and  Boyd,  C.,  in 
Chambers,  allowed  the  appeal  and  ordered  that  the  appli- 
cation to  dismiss  should  stand  over  to  be  heard  by  the 
Divisional  Court  with  the  plaintiff’s  appeal  from  the  order 
of  Ferguson,  J.  See  15  P.  R.  430. 

The  appeal  and  application  were  argued  by  the  same 
counsel  before  the  Divisional  Court  (Boyd,  C.,  and  Robert- 
son, J.),  on  the  21st  December,  1893. 

Judgment  was  delivered  on  the  15th  February,  1894. 

Boyd,  C. — The  Judge  in  Chambers  having,  on  appeal 
from  the  Master,  exercised  his  discretion  in  favour  of 
security  being  granted,  I do  not  think  that  an  appeal  from 
that  discretion  should  prevail. 

The  elements  required  by  the  statute  in  such  cases  exist 
here  : R.  S.  0.  ch.  57,  sec.  9.  It  is  admitted  that  the  plain- 
tiff has  no  means,  and  it  was  hardly  disputed  that  the 
defendants  have  a defence  upon  the  merits.  At  all  events, 
the  manager  has  sworn  to  a belief  in  the  substantial  truth 
of  what  was  published,  and  that,  if  proved  at  the  trial,  is  a 
good  defence  in  a civil  proceeding  for  libel.  It  is  also 
sworn  that  the  publication  was  in  good  faith,  and  no 
reason  appears  to  suggest  that  such  is  not  the  case,  at  all 
events  as  to  the  publication  of  the  2nd  June,  1892,  fur 
which  the  plaintiff  sues  as  well  as  for  that  of  November, 
1892.  The  return  to  the  subject  at  the  latter  stage  might 
perhaps  render  it  more  difficult  to  satisfy  a jury  that  there 
was  no  malice,  but  at  present,  at  this  preliminary  stage,  I 
do  not  feel  any  such  strength  of  opinion  on  the  subject  as 
to  differ  from  the  order  in  appeal : South  wick  v.  Hare , 15 
P.  R.  222. 
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This  legislation  appears  to  be  unique,  and  the  intention 
is  to  protect  newspapers  reasonably  well  conducted,  with  a 
view  to  the  information  of  the  public. 

I would  dismiss  the  appeal,  and  also  the  action,  as  the 
time  has  elapsed  for  giving  the  security,  and  it  was  agreed 
that  this  course  should  be  taken  if  the  Court  disallowed 
the  appeal. 

I may  add  that  I agree  with  my  brother  Ferguson  that 
no  criminal  charge  is  involved  in  the  matter  published, 
within  the  meaning  of  sec.  9 (a). 

Robertson,  J.,  concurred. 

Appeal  and  action  dismissed  with  costs . 


Parker  v.  Odette  : Frederick  Stearns  & Co., 
Garnishees. 

Attachment  of  Debts — Rule  935 — Garnishee  “ within  Ontario  ” — Foreign 
Corporation — Debt  Dm  to  Two  Persons  Jointly . 

A foreign  corporation  incorporated  under  the  laws  of  one  of  the  United 
States,  and  not  shewn  to  carry  on  one  of  the  principal  parts  of  its  busi- 
ness in  this  Province,  is  not  “within  Ontario”  within  the  meaning  of 
Rule  935,  and  is  not  subject  to  garnishment  process  under  that  Rule. 
Canada  Cotton  Co.  v.  Parmalee,  13  P.  R.  398,  followed. 

County  of  Wentworth  v.  Smith , 15  P.  R.  372,  distinguished. 

A debt  due  to  a judgment  debtor  jointly  with  another  person  cannot  be 
attached. 

Macdonald  v.  Tacquah  Gold  Mines  Co .,  13  Q.  B.  D.  535,  followed. 

[February  15,  1891. — The  Chancery  Division .] 

An  appeal  by  Frederick  Parker,  the  judgment  creditor, 
from  an  order  of  Meredith,  J.,  in  Chambers,  dismissing  an 
appeal  from  an  order  of  a local  Judge  discharging  an  order 
attaching  a debt  alleged  to  be  due  by  the  above  named 
garnishees  to  David  B.  Odette,  the  judgment  debtor.  The 
facts  are  stated  in  the  judgments. 
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The  appeal  was  argued  before  a Divisional  Court  com- 
posed of  Ferguson  and  Robertson,  JJ.,  on  the  8th 
December,  1893. 

W.  II.  I\  Clement , for  the  appellant. 

Hoyles , Q.  C.,  for  the  judgment  debtor. 

L.  G.  McCarthy , for  the  garnishees. 

Judgment  was  delivered  on  the  15th  February,  1894. 

Ferguson,  J. — On  the  26th  day  of  August,  1893,  an 
attaching  or  garnishee  order  was  obtained  from  the  local 
Judge  in  the  county  of  Essex,  by  which  it  was  ordered 
that  all  debts  owing  or  accruing  due  from  the  garnishee  to 
the  judgment  debtor  be  attached  to  answer  a judgment 
obtained  by  the  judgment  creditor  against  the  judgment 
debtor  of  $673.88.  It  also  ordered  that  the  garnishee 
should  appear  before  the  Judge  of  the  County  Court  of 
the  county  of  Essex,  on  an  appointment  to  be  obtained,  on 
an  application  by  the  judgment  creditor,  and  shew  cause 
why  he  should  not  pay  the  debt  due  from  him  to  the  judg- 
ment debtor,  or  so  much  thereof  as  might  be  sufficient  to 
satisfy  the  judgment,  to  the  judgment  creditor. 

On  the  10th  day  of  October,  1893,  the  junior  Judge  of 
Essex  made  an  order  discharging  the  attaching  order.  This 
order  was  made  upon  reading  the  affidavits  of  Taylor, 
Odette,  and  Wherry,  and  the  order  itself.  An  appeal 
from  this  order  came  on  before  my  brother  Meredith  on 
the  23rd  day  of  October,  1893,  and  was  dismissed,  and 
from  the  order  dismissing  the  appeal  is  this  appeal  to  the 
Divisional  Court. 

The  evidence  shews  beyond  all  doubt,  I think,  that  the 
garnishee  is  a foreign  corporation,  incorporated  more  than 
ten  years  ago  in  the  state  of  Michigan,  under  the  laws  of 
that  State  ; and,  as  Mr.  Justice  Meredith  tells  me,  he  simply 
followed  the  case  Canada  Cotton  Co.  v.  Parmalee,  decided 
by  the  Common  Pleas  Division,  13  P.  R.  308,  holding  that 
a foreign  corporation  is  not  “ within  Ontario,”  and  for  this 
reason  cannot  be  made  a garnishee  under  the  provisions  of 
Rule  935. 
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On  the  12th  day  of  September,  1893,  the  Chancellor  in 
the  case  County  of  W entworth  v.  Smith,  15  P.  R.  372, 
decided  that  Canadian  banking  corporations  authorized  by 
parliament  to  do  business  in  Ontario,  although  having  their 
head  offices  in  another  province,  are  to  be  deemed  resident 
within  Ontario,  within  the  meaning  of  Rule  935.  But 
there  is,  I think,  a difference  between  such  a case  as  that 
one  and  the  present  case,  in  which  the  corporation  is  to  all 
intents  a foreign  corporation,  and  I do  not  see  that  that 
case  should  govern  here. 

In  that  case  the  Chancellor  refers  to  passages  in  the 
judgment  of  Cotton,  L.  J.,  in  the  case  Hoggin  v.  Comptoir 
D’E scorn  pte  de  Paris , 23  Q.  B.  D.  521.  In  the  case  Badcock 
v.  Cumberland  Gap  Park  Co.,  [1893]  1 Ch.  at  p.  3G7, 
Stirling,  J.,  sums  up  the  result  of  the  passages  in  these 
words:  “If  a foreign  corporation  established  by  foreign 
law  sets  up  an  office  in  England  and  carries  on  one  of  the 
principal  parts  of  its  business  here,  it  is  to  be  considered  as 
resident  here.”  In  that  case,  as  appears  by  the  judgment, 
a very  considerable  business  of  the  corporation  was  done  in 
England.  Yet  service  of  process  on  the  London  agent  was 
set  aside. 

Rule  935  requires  that  the  garnishee  be  within  Ontario  ; 
the  words  are,  “ and  is  within  Ontario.”  The  Chancellor 
expresses  the  opinion  that  these  words  mean  the  same 
thing  as  the  expression  used  in  the  Common  Law  Pro- 
cedure Act,  section  288  ; and  in  the  case  Bank  of  British 
North  America  v.  Laughrey,  2 U.  C.  L.  J.  N.  S.  44,  it  was 
held  that  a debt  clue  by  a corporation  having  its  head  office 
in  England  could  not  be  attached  by  service  of  an  attach- 
ing order  upon  an  agent  of  the  corporation  in  Upper 
Canada ; and  in  the  case  Lundy  v.  Dickson,  6 U.  C.  L.  J. 
O.  S.  92,  the  same  thing  was  held. 

In  the  present  case,  I do  not  see  that  it  is  shewn  that  the 
foreign  corporation  (the  garnishee)  does  carry  on  one  of  the 
principal  parts  of  its  business  here  ; even  if  that  would  be 
sufficient  in  the  case  of  attaching  debts  ; and  I am  not  able 
to  say  my  brother  Meredith  was  not  right  in  following 
Canada  Cotton  Co.  v.  Parmalee,  13  P.  R.  308. 
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There  is,  however,  another  element  in  the  case  that  J 
cannot  but  think  fatal  to  this  appeal.  It  has  not,  as  I 
think,  been  shewn  that  there  was  or  is  a debt  owinsr  or 
accruing  due  from  the  garnishee  to  the  judgment  debtor, 
or  anything  more  than  a debt  accruing  due  from  the  gar- 
nishee to  him,  the  judgment  debtor,  and  another,  one 
Wherry.  I think  the  effort  to  shew  that  the  liability,  if 
any,  of  the  garnishee  to  these  two  had  been  severed, 
failed  ; and  in  the  case  Macdonald  v.  Tacqnah  Gold  Mines 
Co .,  13  Q.  B.  D.  535,  it  is  decided  that  a debt,  legal  or 
equitable,  owing  by  a garnishee  to  a judgment  debtor, 
which  can  be  attached  to  answer  the  judgment  debt,  must 
be  a debt  due  to  such  judgment  debtor  alone,  and  where  it 
is  only  due  to  him  jointly  with  another  person,  it  cannot 
be  attached.  I refer  particularly  to  the  language  of  Brett, 
M.  R,  near  the  foot  of  page  538. 

I am  of  the  opinion  that  this  appeal  should  be  dis- 
missed with  costs. 

Robertson,  J. — I concur  in  the  judgment  of  my  learned 
brother  Ferguson,  on  the  grounds  which  go  to  the  root  of 
the  matter — that  the  debt  garnished  is  not  a debt  due  to 
the  judgment  debtor  solely;  it  may  be,  as  between  the 
judgment  debtor  and  his  co-partner  or  co-owner,  that  there 
is  nothing  due  to  him  should  accounts  be  taken  between 
them ; at  least  that  is  the  principle  on  which  it  is  held  to 
be  necessary  that  the  debt  garnished  must  be  wholly  and 
solely  due  to  the  judgment  debtor. 

I am  of  opinion  that  County  of  Wentworth  v.  Smith , 
15  P.  R 372,  cited  by  Mr.  Clement,  is  distinguishable 
from  this  case  ; that  was  the  case  of  a corporation  author- 
ized by  the  Parliament  of  Canada  to  transact  business 
in  each  Province  of  the  Dominion,  the  head  office  being 
in  a Province  other  than  Ontario,  where  they  were  also 
doing  business  under  their  charter,  and  where  the  debt 
was  garnished ; the  debt  consisting  of  money  deposited 
by  the  judgment  debtor  in  one  of  the  corporation’s 
branches  in  Ontario.  Here  the  corporation  is  a foreign 
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corporation  pure  and  simple,  not  authorized  by  the 
Dominion  Parliament  or  the  Ontario  Legislature  to  do 
business  in  Ontario  or  any  other  part  of  Canada.  The 
fact  of  its  having  an  agency  in  Ontario  does  not  bring 
it  within  the  decision  of  County  of  Wentworth  v.  Smith. 
Badcoclc  v.  Cumberland  Gap  Park  Co.,  [181)3]  1 Ch.  362, 
shews  that  where  a foreign  corporation  is  merely  doing 
business  in  London,  through  an  agency,  service  of  process 
on  the  agent  in  London  is  not  good  service.  I think  the 
same  principle  is  applicable  in  garnishee  proceedings  The 
debt  is  due  by  a foreign  corporation,  and  is,  therefore,  not 
garnishable. 

Macdonald  v.  Tacquah  Gold  Mines  Co.,  13  Q,  B.  D.  535, 
is  direct  authority  on  the  first  point,  viz.,  that  the  debt 
garnished  is  not  due  to  the  judgment  debtor  alone,  and  is, 
therefore,  not  garnishable. 

I think  the  appeal  must  be  dismissed  with  costs. 

Appeal  dismissed  with  costs. 
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Lauder  v.  Didmon. 


Jury  Notice — Striking  out — Discretion — Judicature  Act , E.  S.  O.  ch. 

s*c.  80 — (Convenience — Exclusive  Jurisdiction  of  Court  of  Chancery — 
Injunction — Nuisance — Time  for  Giving  Notice. 

Since  the  passing  of  the  Rules  of  4th  January,  1894,  providing  for  the 
holding  of  separate  jury  and  non- jury  sittings  for  the  trial  of  actions,  it 
is  desirable  to  have  the  question  whether  an  action  is  to  be  tried  with 
or  without  a jury  settled  at  as  early  a stage  as  possible. 

A Judge  in  Chambers  has  full  discretion  under  sec.  80  of  the  Judicature 
Act,  R.  S.  O.  ch.  44,  to  order  that  an  action  shall  be  tried  without  a 
jury,  and  that  discretion  is  not  lightly  to  be  interfered  with. 

And  where  a Judge  in  Chambers  reversed  an  order  of  a local  Judge  and 
struck  out  a jury  notice  in  an  action  for  an  injunction  to  abate  a nuis- 
ance and  for  damages,  his  order  was  affirmed  on  appeal  : — 

Held , per  Robertson,  J.,  in  Chambers,  that  the  action  was  one  within 
the  exclusive  jurisdiction  of  the  Court  of  Chancery  before  the  Adminis- 
tration of  Justice  Act,  1873,  and  could  also  be  more  conveniently  tried 
without  a jury. 

Qucere , also  per  Robertson,  J.,  whether  a defendant  can  properly  give  a 
jury  notice  before  delivery  of  his  statement  of  defence. 

[December  20,  1893. — Robertson , J.] 

[February  23,  1894.  — The  Chancery  Division .] 

An  appeal  by  the  plaintiff  from  an  order  of  the  local 
Judge  at  Hamilton  dismissing  an  application  by  the  appel- 
lant to  strike  out  a jury  notice  tiled  and  served  by  the 
defendant. 

The  facts  are  stated  in  the  judgment  of  Robertson,  J., 
before  whom  the  appeal  was  argued  on  the  20th  Novem- 
ber, 1893. 

0.  I).  Scott,  for  the  appellant. 

James  Bicknell , for  the  defendant. 

Judgment  was  delivered  on  the  20th  December,  1893. 

Robertson,  J. — This  is  an  appeal  from  the  order  of  the 
local  Judge  at  Hamilton  dismissing  an  application  to 
strike  out  a jury  notice,  given  in  an  action  claiming  an 
injunction  to  restrain  the  defendant,  who  is  a butcher, 
from  slaughtering  cattle,  sheep,  hogs,  and  other  animals,  in 
his  slaughter  house  on  lot  18  in  the  village  of  Am  caster, 
to  the  injury  of  the  plaintiff’s  premises,  etc. 
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The  writ  was  issued  on  8th  August,  1893,  and  the  state- 
ment o£  claim  filed  and  delivered  on  19th  September, 
1893 ; and  on  25th  September  the  defendant  filed  and 
served  a jury  notice,  although  he  had  not  at  that  time 
nor  did  he  until  the  27th  of  that  month,  file  and  serve 
his  statement  of  defence. 

The  objection  is  that  until  the  statement  of  defence 
was  filed  and  served,  it  was  irregular  to  serve  this  notice  ; 
and  sec.  78,  sub-sec.  2,  of  the  Judicature  Act  is  relied 
on.  This  sub-section  requires  such  notice  to  be  filed  and 
served  “ at  least  eight  days  before  the  sittings  at  which 
the  action  is  to  be  tried,  or  within  such  other  time  as  may 
be  ordered  by  the  Court  or  a Judge,”  etc. 

Formerly  the  statute  required  the  jury  notice  to  be  filed 
and  served  with  the  last  pleading  ; so  that  the  defendant 
with  his  statement  of  defence,  or  the  plaintiff  with  his 
joinder  of  issue,  should  file  and  serve  the  notice ; that  was 
found  not  to  work  well,  and  to  the  disadvantage  often  of 
the  defendant. 

By  Con.  Rule  654,  after  the  close  of  the  pleadings 
either  party  may  give  notice  of  trial  for  the  next  sitting 
of  the  Court  which  shall  be  not  less  than  ten  days  there- 
after for  the  place  so  named  or  ordered  ; so  that  the  oppo- 
site party,  i.  e.,  the  party  who  receives  the  notice  of  trial, 
has  two  days  within  which  he  can  give  notice  for  jury,  in 
case  the  party  giving  the  notice  of  trial  has  not  done  so  ; 
or  he  may  take  the  initiative  and  file  and  serve  such  notice, 
being  the  defendant,  with  his  statement  of  defence.  But 
I cannot  say  that  the  defendant  is  not  within  his  rights  to 
serve  the  notice  for  jury  at  any  time  before  he  serves  his 
statement  of  defence,  although  I do  not  think  it  neces- 
sary to  decide  that  question  here.  It  is  quite  possible  that 
it  may  be  decided  that  the  Act  contemplates  that  the 
notice  shall  not  be  served  before  the  pleadings  are  closed; 
in  other  words,  until  it  is  clear  what  the  issues  really  are, 
the  notice  should  not  be  given.  It  may  be  said  until  that 
is  done,  it  is  difficult  to  say  what  the  question  of  fact  may 
be  to  try.  I therefore  reserve  to  myself  the  right  of 
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considering  the  matter,  when  a case  is  presented  which 
makes  it  necessary  to  do  so. 

In  this  case  no  harm  can  have  been  done  by  the  service 
of  the  notice  before  statement  of  defence,  with  which 
the  defendant  would  certainly  have  the  right  to  serve  the 
notice  ; and  if  he  had  done  so,  the  plaintiff’s  position 
would  not  have  been  altered  in  any  way.  I,  therefore, 
will  not  disturb  the  finding  of  the  local  Judge  on  that 
point. 

But  the  plaintiff  also  objects  that  this  is  an  action  which 
would  have  been  in  the  exclusive  jurisdiction  of  the  Court 
of  Chancery  prior  to  the  Administration  of  Justice  Act, 
1873 ; and  moreover  that  it  can  be  more  conveniently 
tried  by  a Judge  without  ft  jury. 

The  action  is  for  an  injunction  to  restrain  the  defendant 
from  slaughtering  cattle,  etc.,  at  a slaughter  house  within 
the  prohibited  distance  of  the  plaintiff's  residence,  under 
sec.  8 of  the  by-law  called  schedule  A.  referred  to  in  sec. 
113  of  the  Public  Health  Act,  and  for  damages. 

There  is  only  one  cause  of  action,  and  that  is  for  the 
nuisance  created  by  the  defendant,  which  the  plaintiff' 
seeks  to  have  abated.  “ I can  see  no  reason”  (as  said  by 
the  Chancellor  in  Farran  v.  Hunter , 12  P.  It.  at  p.  325), 
“ why  this  action  should  be  split  into  two.  * * The 

defendant  could  not  successfully  have  demurred  to  a bill 
in  the  Court  of  Chancery  claiming  the  relief  which  the 
plaintiff  seeks  in  this  action.  It  seems  to  me  that  is  the 
test.  The  action  is  one  within  the  former  exclusive  juris- 
diction of  the  Court  of  Chancery,”  etc.  And  in  this  respect 
I agree  with  the  learned  Chancellor,  and  not  with  the 
learned  local  Judge  from  whose  decision  this  is  an  appeal. 
In  fact,  the  latter  decision  is  contrary  to  the  decision  in 
Farran  v.  Hunter,  and,  for  that  reason,  must  be  reversed. 

The  case  of  Stevenson  v.  Grayson , 28  C.  L.  J.  574,  referred 
to  in  the  judgment  appealed  from,  is  a decision  of  the 
learned  local  Judge,  which,  according  to  the  opinion  there 
expressed,  partook  of  the  character  of  an  ordinary  action 
of  trespass,  etc. 
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This  action  in  no  way  resembles  an  actioffof  trespass,  and 
the  only  excuse  for  having  a trial  by  jury  is  that  the  jury, 
instead  of  the  Judge,  should  assess  the  damages.  In  my 
judgment  that  is  not  sufficient;  and,  moreover,  this  case  can 
be  more  conveniently  tried,  I think,  by  a Judge  without 
a jury  ; and,  having  a discretion  to  set  aside  a notice  for  a 
jury,  under  the  Rules,  I will  exercise  that  discretion, 
although  the  learned  local  Judge  did  not  do  so.  He  seems 
to  have  acted  on  the  cases  which  decide  that  either  party 
has  the  right  to  have  the  issues  tried  by  a jury.  That  is, 
no  doubt,  the  case,  but  the  80th  section  of  the  Ontario 
J udicature  Act  allows  an  application  to  be  made  to  a Judge 
of  the  Court  in  which  the  action  is  pending,  at  any  time 
before  the  trial,  for  an  order  that  the  issues  may  be  tried 
and  the  damages  assessed  without  a jury.  I,  therefore, 
think  on  this  ground,  as  well  as  the  other,  viz.,  exclusive 
jurisdiction  of  the  Court  of  Chancery  before  the  Admin- 
istration of  Justice  Act  of  1873,  that  this  jury  notice  should 
be  struck  out. 

The  appeal  must  be  allowed,  therefore,  and  I think  with 
costs. 

The  defendant  appealed  from  the  above  order  and  de- 
cision, and  his  appeal  was  argued  before  a Divisional 
Court  composed  of  Boyd,  C.,and  Ferguson  and  Meredith, 
JJ.,  on  the  23rd  February,  1894. 

James  Bicknell , for  the  defendant.  The  jurisdiction 
to  interfere  by  injunction  is  only  in  aid  of  the  common 
law  right.  The  question  of  nuisance  or  no  nuisance  is 
proper  for  a jury.  I refer  to  Conmee  v.  Canadian  Pacific 
R.  W.  Co .,  12  A.  R.  744,  and  Pavjson  v.  Merchants’  Bank , 
11  P.  R.  72.  There  is  no  case  reported  in  which  a jury 
notice  in  a nuisance  case  has  been  struck  out. 

C.  D.  Scott , for  the  plaintiff,  was  not  called  upon. 

Boyd,  C. — We  all  agree  that  the  present  position  of  this 
case  should  not  be  disturbed.  The  Judge  in  Chambers 
had  full  discretion  to  do  as  he  did,  and  we  should  not 
interfere. 
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Since  the  recent  Rules  (4th  January,  1894),  providing 
for  the  holding  of  separate  jury  and  non-jury  sittings  for 
the  trial  of  actions,  it  is  desirable  to  have  it  settled  at  as 
early  a stage  as  possible  in  the  course  of  an  action,  whether 
a case  is  to  be  tried  with  a jury  or  without  a jury. 

The  appeal  is  dismissed.  Costs  in  the  cause. 


Solmes  v.  Stafford. 


Foreign  Judgment — Action  on— Validity  of — Writ  of  Summons — Special 
Indorsement — Liquidated  Demand — Interest — U nliquidated  Damages 
— B.  S.  0.  ch.  44,  secs.  85,  86 — Summary  Judgment— Bide  789- 
Amendment— Variation  of  Foreign  Judgment— Buie  757 — Motion  for 
Judgment. 

The  defendant  in  an  action  in  a foreign  country,  though  not  resident 
therein,  appeared  and  delivered  a defence.  He  was  nod  represented  at 
the  trial,  and  judgment  was  given  against  him,  which  was  afterwards 
varied  on  his  motion  : — 

Held , in  an  action  on  the  foreign  judgment,  that  he  could  not  dispute  its 
validity. 

McLean  v.  Shields,  9 0.  R.  699,  distinguished 

The  amount  of  a foreign  judgment  is  a liquidated  demand,  which  may  be 
the  subject  of  a special  indorsement  on  a writ  of  summons. 

Hodsoll  v.  Baxter,  E.  B.  & E,  8S4,  and  Grant  v.  Easton,  13  Q.  B.  D.  302, 
followed. 

And  interest  included  in  the  amount  of  such  a judgment  is  an  integral 
part  thereof. 

Johnson  v.  Bland,  2 Burr,  at  p.  1083,  followed. 

Interest  upon  the  amount  of  such  a judgment  cannot,  under  secs.  85  and 
86  of  the  Judicature  Act,  R.  S.  O.  ch.  44,  be  recovered  except  as  unli- 
quidated damages. 

If  a writ  of  summons  is  indorsed  to  recover  a liquidated  demand  and  also 
unliquidated  damages,  it  is  not  specially  indorsed  within  Rule  245,  and 
will  not  support  a summary  judgment  under  Rule  739. 

Wilks  v.  Wood,  [1892]  1 Q.  B.  684,  and  Sheba  Gold  Mining  Co.  v.  Trub- 
shawe,  ib.  674,  followed. 

Nor  can  the  writ  be  amended  after  (though  it  may  be  before)  motion  for 
judgment  by  striking  out  the  claim  for  unliquidated  damages. 

Gurney  v.  Small,  [1891 J 2 Q.  B.  584,  and  Paxton  v.  Baird,  [1893]  1 Q.  B. 
139,  followed. 

A foreign  judgment  was  varied  and  the  amount  reduced  by  the  foreign 
Court  after  action  begun  thereon  by  specially  indorsed  writ : — 

Held,  that  an  order  for  summary  judgment  for  the  amount  of  the  foreign 
judgment  as  varied  could  not  be  supported,  because  it  was  for  a debt 
not  claimed  by  the  indorsement. 

But  the  Court,  under  Rule  757,  permitted  the  appeal  to  be  turned  into  a 
motion  for  judgment,  and  gave  judgment  for  the  plaintiff,  no  defence 
being  shewn. 

[December  30,  1893. — The  Common  Pleas  Division .] 
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This  was  an  appeal  by  the  defendant  from  an  order  of 
Rose,  J.,  in  Chambers,  dismissing  an  appeal  from  an  order 
of  the  Master  in  Chambers  giving  the  plaintiff  liberty  to 
sign  final  judgment  under  Rule  739,  as  on  a specially 
indorsed  writ,  for  the  amount  of  a judgment  recovered  by 
the  plaintiff  in  the  Supreme  Court  of  British  Columbia, 
together  with  a claim  for  interest  thereon. 

In  Michaelmas  Sittings,  28th  November,  1893,  before  a 
Divisional  Court  composed  of  Galt,  C.  J.,  and  MacMahok, 
X,  Allan  Gassets , for  the  defendant,  supported  the  appeal. 
The  defendant  is  not  bound  by  the  proceedings  in  the  British 
Columbia  Courts.  He  has  never  been  heard,  and  is,  there- 
fore, entitled  to  put  in  a defence  to  the  action  brought  on  the 
judgment  in  this  Court.  A foreign  judgment  is  merely 
primd  facie  evidence  of  a debt,  and  it  can  be  rebutted  by 
shewing  that  it  was  never  properly  recovered.  The  judg- 
ment is  conditional  on  the  plaintiff  reconveying  certain 
lands  to  the  defendant.  To  be  enforceable  here  the  judg- 
ment must  be  final  and  conclusive  : McLean  v.  Shields,  9 O. 
R.  699  ; Beaty  v.  Cromwell , 9 P.  R.  547  ; Woodruff  v.  Mc- 
Lennan, 14  A.  R.  at  pp.  254,  256 ; Earned’ s Banicing  Co.  v. 
Reynolds,  36  U.  C.  R.  256  ; Bank  of  Australasia  v.  Nias, 
16  Q.  B.  717 ; Piggott  on  Foreign  Judgments,  2nd  ed.,  p.  51 ; 
Nouvion  v.  Freeman,  15  App.  Cas.  1 ; North  v.  Fisher,  6 0. 
R.  206  ; Grant  v.  Easton,  13  Q.  B.  D.  302.  The  next  point 
is  that  interest  should  not  have  been  allowed.  It  must 
appear  either  that  the  interest  is  payable  under  an  agree- 
ment or  fixed  by  statute.  It  can  only  be  recovered  here 
as  damages,  and  is  not  the  subject  of  special  indorsement, 
and  should  not,  therefore,  have  been  included  in  the  judg- 
ment: R.  S.  0.  ch.  44,  sec.  85;  Piggotton  Foreign  Judgments, 
2nd  ed.,  p.  205;  Addison  on  Contracts,  9th  ed.,  p.  257 ; Mayne 
on  Damages,  4th  ed.,  p.  152;  Atkinson  v.  Lord  Braybroolce, 
4 Camp.  380.  The  interest  cannot  now  be  dissevered  from 
the  debt : Wilks  v.  Wood,  [1892]  1 Q.  B.  684.  See  article 
in  13  C.  L.  T.  66,  where  the  cases  are  collected.  See  also 
Gold  Ores  Reduction  Co.  v.  Parr,  [1892]  2 Q.  B.  14  ; 
Guess  v.  Perry,  12  P.  R.  460. 
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Aylesworth , Q.  C.,  contra.  The  defendant  cannot  set  up 
that  lie  has  never  been  heard,  as  he  appeared  in  the  action 
in  the  British  Columbia  Court  and  pleaded,  and  thereby 
attorned  to  the  jurisdiction  of  the  Court,  and  judgment 
was  entered  for  tiie  plaintiff.  The  defendant  thereupon 
appealed  to  the  Divisional  Court,  where  he  was  represented 
by  counsel,  and  the  judgment  now  sued  on  was  recovered. 
A foreign  judgment  is  a proper  matter  for  special  indorse- 
ment. The  plaintiff  is  entitled  to  the  interest.  It  is 
recoverable  as  a debt  and  not  as  damages  : Ontario  Judi- 
cature Act,  secs.  85,  86,  88 ; Wilks  v.  Wood,  [1892]  1 Q. 
B.  684.  In  any  event  the  interest  can  be  excluded  from 
the  summary  judgment,  and  the  plaintiff  can  proceed  in 
the  action  therefor:  Huffman  v.  Doner , 12  P.  R.  492; 
Hayx.  Johnston , ib.  596;  Mackenzie  v.  Ross , 14  P.  R.  299; 
Grant  v.  Easton , 13  Q.  B.  D.  302. 


Judgment  was  delivered  on  the  30th  December,  1893. 

MacMahon,  J. — The  action  in  the  British  Columbia 
Court  was  to  recover  damages  for  breach  of  covenant  for 
title  in  a conveyance  to  the  plaintiff  of  certain  lands  in 
that  Province. 

The  defendant  was  when  the  action  was  brought  residing 
in  Washington  Territory,  in  the  United  States,  but  caused 
an  appearance  to  be  entered  and  pleaded  to  the  statement  of 
claim,  and  thus  attorned  to  the  jurisdiction. 

According  to  an  affidavit  of  the  plaintiff,  which  is  not 
denied,  the  cause  was  first  set  down  for  trial  for  the  21st 
January,  1892,  but  was  postponed  at  the  request  of  the 
defendant  until  the  13th  February,  but  through  some 
error  or  inadvertence  of  the  defendant’s  agent  at  Tacoma, 
Washington  Territory,  counsel  in  British  Columbia  was 
not  instructed,  and  the  defendant  was  not  represented  when 
the  case  was  tried  before  Mr.  Justice  Walkem  on  the  13th 
February,  evidence  then  being  given  on  behalf  of  the 
plaintiff,  and  judgment  was  thereupon  directed  to  be 
entered  for  the  plaintiff  for  S3, 500  damages  and  costs  of 
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suit;  and  judgment  was  on  the  16th  March,  1892,  entered 
for  the  plaintiff  for  $3,500  and  $268.35  taxed  costs. 

On  appeal  by  the  defendant  to  the  full  Court,  the  judg- 
ment of  the  trial  Judge  was  on  the  22nd  December, 
1892,  reduced  to  $2,000  with  interest  at  six  per  cent,  from 
the  5th  January,  1891,  together  with  $268.35  costs  in 
the  Court  below,  and  also  $64.32  costs  of  endeavouring  to 
cancel  the  registration  of  an  agreement  by  the  defendant 
affecting  the  lands  mentioned,  which  last  sum  formed  no 
part  of  the  first  or  original  judgment.  The  judgment  also 
provided  that  upon  payment  by  the  defendant  to  the 
plaintiff  of  the  said  several  sums  the  plaintiff  was  to  reconvey 
to  the  defendant  the  lands  mentioned,  and  in  respect  of 
which  the  action  was  brought. 

The  judgment,  as  settled  and  entered  on  the  26th 
April,  1893,  after  the  appeal  to  the  full  Court,  is  : “It  is 
hereby  adjudged  that  the  plaintiff  recover  against  the 
defendant  the  sum  of  $2,612.67.” 

The  indorsement  on  the  writ  of  summons  issued  here  on 
the  26th  April,  1892,  claims  the  sum  of  $3,768.35  (being 
the  amount  of  the  judgment  debt  and  taxed  costs  as  entered 
up  in  the  Supreme  Court  of  British  Columbia  on  the  16th 
March,  1892),  and  interest  thereon  from  the  13th  February, 
1892,  at  six  per  cent,  until  judgment. 

The  indorsement  followed  the  proceedings  in  the  action 
in  the  British  Columbia  Court  up  to  the  entry  of  judgment 
on  the  16th  March,  1892. 

When  the  motion  for  judgment  was  first  made  to  the 
Master  in  Chambers,  he  refused  to  make  any  order  until 
the  appeal  of  the  defendant  to  the  full  Court  in  British 
Columbia,  then  pending,  was  disposed  of.  Upon  an 
exemplification  of  the  judgment  in  appeal  being  produced* 
he  ordered  that  the  ^plaintiff  be  allowed  to  enter  judgment 
for  the  sum  of  $2,612.67  with  interest  on  $2,332.67  from 
the  26th  April,  1893. 

As  to  the  first  ground  taken,  that  the  defendant  is  not 
bound  by  the  proceedings  in  the  British  Columbia  Court. 
He  appeared  and  defended  the  action.  This  case,  therefore, 
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affords  no  analogy  to  McLean  v.  Shields,  9 0.  R.  699,  and 
similar  cases  relied  upon  by  Mr.  Cassels,  where  the  defen- 
dant had  not  been  served  with  process  and  had  no  notice 
of  the  action. 

Then  as  to  the  other  point.  In  Hodsoll  v.  Baxter , E.  B. 
& E.  884,  the  indorsement  on  the  writ  was  for  £24  11s.  Id., 
being  the  amount  of  debt  and  costs  recovered  by  the  plain- 
tiff against  the  defendant  by  virtue  of  a judgment  in  the 
Court  of  Queen’s  Bench,  etc. ; it  was  held  that  the  plaintiff 
was  entitled  to  sign  final  judgment  under  sec.  25  of  the 
C.  L.  P.  Act  (sec.  15  of  our  0.  L.  P.  Act).  It  was  argued 
in  that  case  that  a judgment  was  not  a debt  or  liquidated 
demand  in  money,  and  that  the  costs  which  made  part  of 
the  debt  in  judgment  had  nothing  to  do  with  “ contract,” 
so  as  to  come  within  sec.  25.  To  this  Watson,  B.,  replied, 
“debt  on  judgment  is  the  highest  of  all  debts  ” ; and  Bram- 
well,  B.,  said  a judgment  was  a “ liquidated  demand.”  And 
the  Court  of  Appeal  held  in  Grant  v.  Easton,  13  Q.  B.  D. 
802,  that  an  action  on  a judgment  is  an  action  of  debt, 
arising  out  of  contract,  under  Order  3,  Rule  6,  and  that 
upon  principle  there  is  no  difference  between  an  English 
and  a foreign  judgment;  and  an  order  authorizing  the 
plaintiff  to  sign  final  judgment  on  a specially  indorsed 
writ  for  the  amount  of  a judgment  obtained  in  the  Vice- 
Consular  Court  in  Cairo,  was  upheld. 

Interest  being  given  by  the  law  of  the  country  whence 
the  judgment  came,  the  interest  at  the  rate  so  allowed, 
up  to  the  date  of  the  entry  of  the  judgment  in  the  foreign 
country,  properly  formed  an  integral  part  of  such  judg- 
ment : Johnson  v.  Bland,  2 Burr,  at  p.  1083 ; Piggott  on 
Foreign  Judgments,  2nd  ed.,  p.  205.  And  so  in  entering 
up  the  judgment  of  the  26th  April,  1893,  the  interest 
up  to  that  date  was  properly  included  in  the  judgment. 

There  could,  therefore,  be  no  doubt  as  to  the  plaintiff’s 
right  to  an  order  allowing  him  to  enter  judgment  for  the 
amount  of  the  judgment  entered  in  British  Columbia,  viz., 
$2,612.07,  provided  the  writ  of  summons  had  been  indorsed 
for  the  recovery  of  that  sum  only. 
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Where,  under  the  old  practice,  the  Court  had  amended 
the  postea  after  argument  in  error,  it  amended  the  judgment 
roll  conformably  with  the  postea  after  judgment  in  error 
had  been  entered  of  record  : Richardson  v.  Mellish , 3 Bing. 
346.  So  we  must  assume  when  the  judgment  in  appeal 
was  entered,  the  former  judgment  roll  was  amended  so  as 
to  make  it  conform  with  the  judgment  of  the  appellate 
Court.  But  still  that  does  not  advance  us  much  further, 
as,  no  matter  in  what  manner  the  roll  might  be  amended, 
it  is  a different  judgment,  and  for  a different  amount  from 
that  claimed  by  the  indorsement  on  the  writ,  and  it  also 
contains  a direction  that  upon  payment  of  the  sum  stated 
the  plaintiff  is  to  reconvey  the  lands  to  the  defendant,  which 
formed  no  part  of  the  original  judgment. 

Then  as  to  the  point  raised  arising  out  of  the  claim  for 
interest  indorsed  on  the  writ,  Mr.  Aylesworth  urged  that 
interest  was  payable  by  statute,  by  virtue  of  secs.  85  and 
86  of  the  Judicature  Act  (R  S.  O.  ch.  44),  and  justified 
the  plaintiff  in  specially  indorsing  the  writ  for  interest, 
the  judgment  debt  being  a liquidated  demand,  and  interest 
could  be  recovered  thereon  at  the  legal  rate,  as  liquidated 
damages. 

Section  86,  above  referred  to,  provides  that  on  the  trial 
of  any  issue,  or  any  assessment  of  damages,  upon  any  debt 
or  sum  certain,  payable  by  virtue  of  a written  instrument 
at  a certain  time,  interest  may  be  allowed  to  the  plaintiff 
from  the  time  when  the  debt  or  sum  became  payable. 

Most  opportunely  the  question  of  interest  under  part  of 
the  28th  section  of  the  Imperial  Act  3 & 4 Will.  IV.  ch.  42 
(sec.  86,  sub-sec.  1,  of  our  Act  being  almost  identical  there- 
with) was  recently  fully  considered  by  the  House  of  Lords  in 
London , Chatham , and  Dover  R.  W.  Co.  v.  South  Eastern 
R.  W.  Co .,  [1893]  A.  C.  429.  Lord  Chancellor  Herschell, 
at  p.  438,  refers  to  the  case  of  Arnott  v.  Redfern,  3 Bing. 
353,  which  was  an  action  upon  a judgment  obtained 
in  a Scotch  Court,  and  in  which  the  Court  of  Common 
Pleas  allowed  interest  from  the  date  of  judgment  in  the 
Scotch  Court,  and  to  Eddowes  v.  Hopkins , 1 Dough  376, 
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decided  by  Lord  Mansfield,  and  says  that  since  the  judg- 
ment of  the  Court  of  King’s  Bench  in  Page  v.  Newman , 9 
B.  & C.  378,  Arnott  v.  Redfern  and  Eddowes  v. 
Hopkins  have  not  been  followed  in  any  of  the  Courts. 
And  although  Lord  Herschell  is  not  altogether  satisfied 
with  the  reason  given  by  Lord  Tenterden  in  his  judgment 
in  Page  v.  Newman,  ,9  B.  & C.  378,  at  p.  381,  the  House  of 
Lords  was  unanimously  of  opinion  that  Lord  Tenterden’s. 
judgment  that  “ interest  is  not  due  on  money  secured  by 
a written  instrument,  unless  it  appears  on  the  face  of  the 
instrument  that  interest  was  intended  to  be  paid,  or  unless 
it  be  implied  from  the  usage  of  trade,  as  in  the  case  of 
mercantile  instruments,”  cannot  now  be  questioned.  And 
Lord  Watson,  at  p.  441,  says:  “The  Act  3 & 4 Will.  IV. 
ch.  42  is  evidently  framed  upon  the  assumption  that  the 
law  was  correctly  stated  by  Lord  Tenterden  in  that  case.’* 

The  claim  for  interest  could  not  be  founded  upon  sub- 
sec. 2 of  sec.  86,  as,  in  the  cases  provided  for  there,  a 
demand  must  be  made  in  writing,  with  a notification  to 
the  debtor  that  interest  will  be  claimed  from  the  time  of 
the  demand. 

Section  85  is  very  wide  in  its  terms,  and  provides  that 
“ interest  shall  be  payable  in  all  cases  in  which  it  is  now 
payable  by  law,  or  in  which  it  has  been  usual  for  a jury  to 
allow  it.” 

In  Spence  v.  Hector,  24  U.  C.  It.  277,  the  Court  held  that 
under  the  defendant’s  covenant  of  indemnity  the  plaintiff 
could  recover  the  damages  and  costs  of  a suit  brought 
against  him,  but  was  not  entitled  to  interest.  The  Court 
remarked  in  that  case,  at  p.  281,  that  “ interest  is  in  prac- 
tice much  more  frequently  allowed  by  our  juries  than 
English  authority  would  seem  to  warrant.”  See  Michie  v„ 
Reynolds,  24  U.  C.  R.  303.  and  Smart  v.  Niagara  and 
Detroit  Rivers  R.  W.  Co.,  12  C.  P.  404. 

I have  thus  dealt  with  the  clauses  of  the  statute  referred 
to  at  some  length,  because  the  right  to  claim  interest  a& 
liquidated  damages  was  very  strongly  pressed  upon  us. 
But  an  allowance  of  interest,  whenever  made  under  sec. 
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85  and  sub-sec.  1 of  sec.  86,  was  made  as  unliquidated 
damages. 

In  Wilks  v.  Wood,  [1892]  1 Q.  B.  684,  Fry,  L.  J., 
at  p.  687,  in  interpreting  the  words  “ with  or  without  in- 
terest ” in  Order  3,  Buie  6 (our  Rule  245),  says  : “ It  is  said 
that  the  words,  ‘with  or  without  interest,’  justify  a special 
indorsement  where  there  is  no  contract  to  pay  interest.  I 
think  that  is  not  so;  but  that  the  rule  refers  to  cases  where 
both  the  principal  sum  due  and  the  demand  of  interest  are 
liquidated  sums,  and  the  latter  arises  by  contract,  express 
or  implied,  or  by  statute.  * * It  appears  to  me  to 

be  important  that  we  should  not  attempt  to  add  to  the 
•effect  of  the  words  of  the  rule,  which  do  not  give  counten- 
ance to  the  argument  that  a writ  is  specially  indorsed  which 
claims  interest  that  can  only  be  given  by  a jury,  and  if  a 
jury  think  fit.” 

The  amount  of  a foreign  judgment  is  a liquidated  demand 
under  the  authorities  already  referred  to  of  Hodsoll  v. 
Baxter , E.  B.  & E.  884,  and  Grant  v.  Easton,  13  Q.  B.  D. 
302,  and  if  the  plaintiff  had  indorsed  his  writ  to  recover 
only  that  liquidated  demand,  the  order  to  sign  final  judg- 
ment therefor  would  have  been  a good  order.  But,  as  said 
by  Lord  Esher,  M.  R.,  in  Wilks  v.  Wood,  at  p.  686,  “ the 
word  ‘ only  ’ in  the  rule,”  (Order  3,  Rule  6),  “ means  ‘ only,’ 
and  that  if  anything  else  is  added  to  the  liquidated  demand, 
the  writ  does  not  come  within  the  definition  of  a specially 
indorsed  writ.  The  plaintiff,  who  has  a valid  cause  of  action, 
has  added  to  the  claim  which  would  have  supported  a 
judgment  under  Order  14,  Rule  1,”  (our  Rule  739),  “a 
further  claim  which  prevents  the  operation  of  that  rule, 
and  the  appeal  must,  therefore,  be  allowed.” 

As  remarked  by  Lord  Coleridge,  C.  J.,  in  Sheba  Gold 
Mining  Go.  v.  Trubshawe,  [1892]  1 Q.  B.  674,  at  p.  683, 
the  plaintiffs  “ have,  in  fact,  been  attempting  to  get  judg- 
ment under  Order  14  for  unliquidated  damages  in  the 
shape  of  interest.  * * It  is  not  a case  in  which  they  have 

any  business  to  resort  to  Order  14,  and  they  must  take 
the  consequences.” 
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If  the  writ  was  not  a good  specially  indorsed  writ  under 
Rule  245  at  the  time  the  motion  for  judgment  was  made 
under  Rule  739,  it  cannot  afterwards  be  amended  : Gurney 
v.  Small,  [1891]  2 Q.  B.  584.  But  a plaintiff  may  before 
moving  lor  judgment  amend  his  writ  by  striking  out  a 
claim  for  interest  to  which  he  is  not  entitled,  and  so  make 
the  writ  a specially  indorsed  writ:  Paxton  v.  Baird,  [1893] 
1 Q.  B.  139. 

Even  were  the  claim  for  interest  not  involved  in  the  con- 
sideration of  the  case,  the  order  for  judgment  could  not  be 
supported,  because  it  is  an  order  to  enter  judgment  for  a 
debt  which  was  not  claimed  by  the  indorsement  on  the 
writ.  The  original  judgment  had  been  varied  by  reducing 
the  amount  of  the  damages,  and  had  been  added  to  by  the 
amount  of  the  costs  caused  by  the  cancellation  of  the  agree- 
ment registered  by  the  defendant,  and  it  also  provided,  upon 
payment  of  the  several  sums  mentioned  in  the  judgment^ 
for  a reconveyance  by  the  plaintiff  of  the  lands  therein 
mentioned,  which  direction  formed  no  part  of  the  original 
judgment.  But  as  the  right  to  claim  interest  as  liquidated 
damages  formed  a prominent  feature  in  the  argument  of 
the  motion,  we  have  given  it  the  fullest  consideration. 

The  appeal  will  be  allowed ; the  costs  of  the  motion  before 
the  Master  in  Chambers,  and  of  the  appeal  to  my  brother 
Rose,  and  of  this  appeal,  to  be  costs  to  the  defendant  to 
be  set  off  against  the  plaintiff’s  judgment  and  costs. 

We  think  that,  invoking  the  power  conferred  by  Rule 
757,  it  will  be  conducive  to  the  ends  of  justice  to  permit 
the  motion  before  us  to  be  turned  into  a motion  for  judg- 
ment ; and  upon  the  material  it  is  manifest  there  must  be 
judgment  for  the  plaintiff*  no  defence  being  shewn. 

The  plaintiff  will  be  entitled  to  the  costs  of  an  ordinary 
motion  for  judgment. 


Galt,  C.  J.,  concurred. 
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Merchants’  National  Bank  of  Chicago  v.  Ontario 
Coal  Company. 


Summary  Judgment — Rule  739 — Promissory  Note — Incorporated  Com- 
pany— Accommodation  Note — Presumption  of  Value — Conditional 
Leave  to  Defend — Payment  into  Court. 

In  an  action  upon  a promissory  note  the  only  fact  shewn  by  the  defen- 
dants, an  incorporated  company,  as  the  basis  of  a defence,  was  that  they 
made  the  note  for  the  accommodation  of  one  of  their  directors.  They 
did  not  shew  that  the  plaintiffs  were  not  holders  for  value  in  due  course 
without  notice  ; while  the  plaintiffs  swore  that  the  note  was  discounted 
before  maturity  in  the  usual  course  of  their  banking  business ; and  it 
was  admitted  that  one  of  the  trustees  for  the  defendants,  who  were  in- 
solvent, had  offered  to  the  plaintiffs  the  compromise  of  fifty  cents  on  the 
dollar  which  the  undoubted  creditors  were  accepting  : — 

Held , upon  a motion  for  summary  judgment  under  Rule  739,  that  the 
defence  alleged  was  not  founded  upon  any  known  facts,  but  was  mere 
guess  work,  and  unless  the  defendants  paid  into  Court  a substantial 
portion  of  the  plaintiffs’  claim  as  a condition  of  being  allowed  to  defend, 
the  motion  should  be  granted. 

The  presumption  that  value  has  been  given  may  be  done  away  with  in  the 
case  of  notes  which  have  had  their  origin  in  actual  fraud,  but  not  in  the 
case  of  notes  made  for  the  accommodation  of  others  ; and  even  where 
accommodation  notes  are  made  by  an  incorporated  company,  the  onus 
of  shewing  value  is  not  shifted  over  to  the  plaintiffs. 

Re  Peruvian  Railways  Co .,  L.  R.  2 Ch.  617,  followed. 

Millard  v.  Baddeley , W.  N.  1884,  p.  98,  and  Fuller  v.  Alexander , 47  L.  T. 
N.  S.  443,  distinguished. 

[February  15,  1894. — The  Queen's  Bench  Division.] 

This  was  an  application  by  the  plaintiffs  to  the  Master 
in  Chambers,  upon  notice  to  the  defendants,  for  an  order 
entitling  the  plaintiffs  to  sign  judgment  under  Rule  739 
against  the  defendants,  an  incorporated  company. 

The  action  was  begun  by  a specially  indorsed  wrrit  of 
summons,  upon  a promissory  note  for  $3,973.50,  dated  3rd 
January  1893,  made  by  the  defendants,  payable  four 
months  after  date,  to  the  order  of  the  Ohio  Coal  Exchange 
Company,  and  indorsed  by  them  to  the  plaintiffs. 

An  order  for  judgment  was  obtained  from  the  Master  in 
Chambers  on  4th  January,  1894,  the  defendants  not  ap- 
pearing upon  the  motion.  Subsequently,  upon  its  being 
shewn  that  the  defendants  had  failed  to  appear  upon  the 
motion  owing  to  a misapprehension,  they  were  allowed  to 
answer  the  motion.  They  shewed  upon  affidavits  that  the 
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note  in  question  was  made  by  the  defendants  for  the  accom- 
modation of  one  Yates,  a director  of  the  company.  In 
reply  the  affidavits  of  two  of  the  principal  officers  of  the 
plaintiffs  were  filed,  in  which  it  was  sworn  that  the  note  in 
question  was  discounted  by  the  plaintiffs,  before  its  maturity } 
in  the  ordinary  course  of  their  business,  and  that  they  had 
given  value  for  it. 

On  12th  May,  1893,  the  defendants  made  an  assignment 
in  trust  for  their  creditors  to  T.  E.  P.  Trew  and  M.  F. 
Brown.  The  trustees  compromised  the  claims  of  a very  large 
percentage  of  the  creditors  at  fifty  cents  in  the  dollar,  and 
during  the  summer  of  1893  offered  to  the  plaintiffs  a com- 
promise of  fifty  cents  in  the  dollar  as  a settlement  of  their 
claim,  but  the  offer  was  refused  by  the  plaintiffs,  and  later 
on  this  action  was  begun.  Upon  these  facts  the  learned 
Master  in  Chambers  confirmed  his  previous  order  giving 
the  plaintiffs  leave  to  enter  judgment  with  costs. 

From  this  order  the  defendants  appealed  to  Meredith, 
J.,  who  made  an  order  letting  the  defendants  in  to  defend, 
upon  terms  of  their  going  to  trial  within  two  weeks,  at 
the  same  time  ordering  the  issue  of  a commission  for  the 
examination  of  the  officers  of  the  plaintiffs’  bank  at 
Chicago. 

The  plaintiffs  moved  against  this  order  before  the  Di- 
visional Court  during  the  Hilary  Sittings,  1894,  and 
the  motion  was  signed  on  8th  February,  1894,  before 
Falconbridge  and  Street,  JJ. 

Arnoldi,  Q.  C.,  for  the  plaintiffs. 

A.  H.  Marsh , Q.  C.,  for  the  defendants. 

Judgment  was  delivered  on  the  15th  February,  1894. 

Street,  J. — The  only  fact  shewn  here  by  the  defendants 
as  the  basis  of  any  possible  defence,  is  that  they  made  the 
note  for  the  accommodation  of  one  of  their  directors. 
They  do  not  shew  in  any  way  that  they  have  the  slightest 
reason  for  supposing  that  the  plaintiffs  are  not  holders  for 
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■value  in  due  course  and  without  any  notice.  On  the  other 
hand,  the  plaintiffs’  officers  swear  that  the  note  was  dis- 
counted before  maturity,  in  the  usual  course  of  business,  for 
the  payees,  who  indorsed  it  to  the  plaintiffs;  and  it  is  ad- 
mitted that  one  of  the  defendants’  trustees  offered  to  the 
plaintiffs  during  last  summer  the  compromise  of  fifty  cents 
in  the  dollar  which  the  other  undoubted  creditors  of  the 
defendants  were  accepting.  The  defendants  appear  to  be 
insolvent,  and  their  defence,  if  not  merely  vexatious,  is,  at 
all  events,  plainly  one  in  which  a possible  hope  or  chance 
of  success  is  not  founded  upon  any  known  facts,  but  is 
mere  guess  work.  They  suggest  a defence,  but  shew  no 
probability  of  getting  it  from  the  plaintiffs,  or  from  any- 
one else.  There  is  not  here  even  the  hearsay  evidence  which 
Lord  Justice  Brett  suggests  in  Harrison  v.  Bottenheim,  26 
W.  R.  862,  as  being  enough  to  enable  the  Court  to  conclude 
that  a defendant  ought  to  be  let  in  to  defend. 

The  case  is  distinguished  from  Millard  v.  Baddeley , W. 
N.  1884  p.  96,  and  Fuller  v.  Alexander , 47  L.  T.  N.  S.  443, 
by  the  fact  that  in  those  cases  the  defence  to  claims  on  pro- 
missory notes  was  that  the  notes  had  their  origin  in  actual 
fraud  upon  the  defendants,  the  effect  of  which  was  to  do  away 
with  the  presumption  that  value  had  been  given,  and  great 
stress  is  laid  in  the  judgment  upon  that  circumstance.  No 
such  presumption  arises  in  the  case  of  a note  shewn  to 
have  been  made  for  the  accommodation  of  another;  and 
even  when  made  by  a company  for  the  accommodation  of 
another,  as  here,  the  onus  of  shewing  that  they  gave  value 
was  held  not  to  be  shifted  over  to  the  plaintiffs  in  Re  Peru- 
vian Railways  Go .,  L.  R.  2 Ch.  617. 

In  Merchants'  Bank  v.  Scott,  decided  in  this  Division  in 
Michaelmas  Term,  there  was  no  admission  of  liability  by 
the  defendants  or  anyone  representing  them,  and  the 
defendants  being  sued  as  sureties  set  up  a number  of 
facts  upon  which  it  was  sworn  counsel  had  advised 
they  had  a good  defence,  and,  moreover,  their  liability 
depended  upon  the  taking  of  certain  accounts  which  had 
never  been  taken.  The  circumstances  were,  therefore, 
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widely  different  from  those  in  the  present  case,  and,  although 
we  thought  the  facts  set  up  and  relied  on  did  not  afford  a 
defence,  we  allowed  the  defendants  in  to  defend,  the  plain- 
tiffs being  allowed  to  enter  judgment  and  issue  execution 
as  security.* 

In  the  present  case,  with  great  respect  for  the  opinion 
of  my  learned  brother  Meredith,  I am  of  opinion  that 
his  order  was  too  favourable  to  the  defendants,  and  that 
they  should  only  be  allowed  to  defend  upon  paying  a sub- 
stantial amount  into  Court.  The  offer  they  made  the  plain- 
tiffs was  half  the  debt  as  a compromise,  which  was  refused. 
I think  the  amount  to  be  paid  in  should  be  fixed  at  $2,500. 
If  that  amount  is  paid  into  Court  as  a security  for  the 

* Merchants'  Bank  of  Canada  v.  Scott  et  al.  was  an  action  upon  a cove- 
nant in  a mortgage  given  by  the  defendants  as  sureties  for  the  Napanee 
Paper  Company,  the  amount  claimed  being  the  amount  of  four  promissory 
notes  made  by  that  company  in  favour  of  the  plaintiffs. 

The  defendant  Scott,  in  opposing  a motion  by  the  plaintiffs  for  summary 
judgment  under  Rule  739,  contended  that  the  mortgage  was  given  to  se- 
cure further  advances,  and  was  therefore  invalid  under  the  Bank  Act. 
The  Master  in  Chambers,  to  whom  the  motion  was  made,  gave  a consid- 
ered judgment  holding  that  the  cross-examination  of  two  of  the  defen- 
dants established  that  the  mortgage  was  given  to  secure  the  payment  of 
the  four  promissory  notes,  and  for  no  other  purpose.  The  defendant  Scott 
also  set  up  in  opposition  to  the  motion  that  the  plaintiffs  had,  since  their 
application  for  judgment  was  launched,  entered  into  an  agreement  with 
the  principal  debtors,  the  Napanee  Paper  Company,  extending  the  time 
for  payment  of  the  notes,  in  question.  The  execution  of  this  agreement 
by  the  plaintiffs  was  not  proved  to  the  satisfaction  of  the  Master,  but  he 
was  of  opinion  that,  even  if  proved,  it  had  not  the  effect  of  discharging 
the  defendants  as  sureties,  because  of  a reservation  in  it  of  the  plaintiffs 
rights  against  the  sureties. 

The  Master,  accordingly,  on  the  29th  November,  1893,  made  an  order 
for  judgment. 

The  defendant  Scott  appealed,  and  Falconbridge,  J.,  in  Chambers, 
on  the  4th  December,  1893,  in  a considered  judgment,  dismissed  the  ap- 
peal with  costs. 

Upon  a further  appeal  by  the  defendant  Scott  to  a Divisional  Court 
composed  of  Armour,  C.  J.  and  Street,  J.,  the  considered  judgment  of 
.the  Court  was  given  on  the  29th  December,  1893,  by 

Armour,  C.  J. — The  defendant  Scott,  as  appears  to  us  at  present,  can- 
not successfully  defend  this  suit,  but  we  are  unwilling  to  debar  him  from 
defending  it,  especially  as  counsel  advise  him  that  he  has  a good  defence 
to  it.  But  it  must  be  upon  the  following  terms  : 
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plaintiffs’  debt  and  costs  within  ten  days  from  this  date,  the 
order  for  judgment  will  be  set  aside  and  the  defendants 
will  be  let  in  to  defend ; otherwise  the  order  for  immediate 
judgment  will  go.  If  the  sum  named  is  paid  in  within  the 
time  named,  the  costs  of  the  motion  for  judgment  and  of 
the  appeal  to  Chambers  and  of  the  appeal  to  the  Divisional 
Court  will  be  costs  of  the  action  and  will  follow  the  result. 

Falconbridge,  J. — I had  the  misfortune  to  think  that 
the  judgment  ought  to  have  gone  in  Merchants’  Bank  v. 
Scott,  and  I am  inclined  to  think  it  ought  to  go  here.  But, 
bowing  to  the  judgment  in  that  case,  I agree  in  the  dis- 
position of  the  case  which  my  brother  Street  considers 
to  be  proper. 

That  the  plaintiffs  be  at  liberty  to  sign  judgment  for  the  amount  of  their 
claim  and  costs,  and  to  issue  executions  therefor,  and  place  the  same  in 
the  hands  of  the  sheriff,  and  that  such  judgment  and  executions  shall 
stand  as  a security  for  the  amount  of  the  debt  and  costs  that  may  be  ulti- 
mately recovered  against  the  defendant  Scott,  but  shall  be  absolute  against 
the  other  defendants. 

That  in  case  the  defendant  Scott  shall  elect  to  defend  as  hereinafter 
provided,  no  sale  shall  be  had  of  his  property  under  the  said  executions 
without  the  leave  of  the  Court. 

That  the  defendant  Scott  shall  elect  within  ten  days  to  defend  this 
action  by  filing  a statement  of  defence  thereto,  and  if  he  shall  not  so  elect, 
this  appeal  shall  be  dismissed  with  costs  here  and  below. 

That  in  case  he  shall  so  elect,  and  shall  fail  in  his  defence,  he  shall  pay 
the  costs  occasioned  to  the  plaintiffs  by  his  defence,  and  the  costs  of  the 
application  to  sign  judgment  and  of  this  appeal  here  and  below. 

That  in  case  he  shall  so  elect,  and  shall  succeed  in  his  defence,  the  said 
judgment  and  executions  shall  be  set  aside  as  against  him  with  costs, 
and  he  shall  have  his  costs  of  defence  of  the  action  and  of  opposing  the 
application  before  the  Master,  the  Judge  in  Chambers,  and  here. 
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Jones  y.  Miller  et  al. 

Costs — Demurrer — Powers  of  Master  in  Chambers — Trial  Judge — Judge  in 

Court. 

Where  a demurrer  has  been  left  to  be  disposed  of  by  the  trial  Judge,  and 
has  not  been  so  disposed  of  by  him  when  giving  judgment  in  the  action, 
nor  by  a Divisional  Court  on  appeal,  he  has  still  power  to  dispose  of  the 
costs  of  it,  and  any  application  for  that  purpose  should  be  made  to  him  ; 
but  if  to  another  Judge,  it  must  be  to  a Judge  in  Court. 

The  Master  in  Chambers,  having  no  jurisdiction  to  decide  a demurrer,  has 
none  to  determine  the  costs  of  it. 

[January  25,  1894. — The  Master  in  Chambers .] 
[February  13,  1894. — Armour , C.  J.] 

An  action  by  a judgment  creditor  of  the  East  Toronto 
Brick  Company  against  the  defendants  as  shareholders  in 
the  company  to  obtain  payment  of  the  judgment,  the 
plaintiff  alleging  that  the  defendants’  shares  were  not 
fuliy  paid  up.  Other  relief  was  also  claimed.  The  facts 
are  fully  stated  in  the  report  of  the  case,  24  O.  R.  268. 

The  defendants  demurred  to  the  statement  of  claim  on 
the  ground  that  it  did  not  set  forth  that  an  execution 
against  the  company  in  favour  of  the  plaintiff  upon  the 
judgment  had  been  returned  unsatisfied  in  whole  or  in 
part. 

The  demurrer  was  Jeft  to  be  disposed  of  by  the  trial 
Judge,  but  the  action  was  disposed  of  on  grounds  other 
than  those  raised  by  the  demurrer,  which  remained  un- 
heard or  undisposed  of  after  the  judgment  of  the  trial  Judge 
and  after  an  appeal  to  a Divisional  Court. 

The  plaintiff  was  successful  in  the  action,  but  not  on  the 
branch  to  which  the  demurrer  related,  and  attempted  to 
tax  the  costs  incident  to  the  demurrer  as  part  of  his  general 
costs  of  the  action.  The  taxing  officer  refused  to  tax  these 
costs. 

The  plaintiff  applied  to  the  Master  in  Chambers  for  an 
order  disposing  of  the  costs  of  the  demurrer,  and  the  de- 
fendants appeared  before  him,  without  objection,  and  argued 
the  question  on  the  24th  January,  1894. 
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W.  E.  Smyth,  for  the  plaintiff. 

W.  E.  Eiddell , for  the  defendants. 

Judgment  was  delivered  on  the  following  day. 

The  Master  in  Chambers. — The  question  now  is  the 
disposition  of  the  costs  of  the  demurrer,  and  it  is  therefore 
necessary  to  decide  whether  the  demurrer  was  proper  or 
not. 

I am  of  opinion  that  the  demurrer  was  properly  taken  by 
the  defendants  under  Brice  v.  Munro,  10  P.  R.  548  ; 7 O. 
R.  435  ; 12  A.  R.  453  ; see  also  Jenkins  v.  Wilcock,  11  C.  P. 
505. 

The  foundation  of  the  action  is  not  the  judgment,  but 
the  return  of  the  execution  unsatisfied,  and  in  order  to 
satisfy  the  terms  of  the  statute  this  fact  must  be  alleged. 

The  defendants  are,  in  my  opinion,  entitled  to  the  costs 
of  the  demurrer. 

The  plaintiff  appealed  from  this  decision,  and  his  appeal 
was  argued  by  the  same  counsel  before  Armour,  C.  J.,  in 
Chambers,  on  the  9th  February,  1894. 

Judgment  was  delivered  on  the  13th  February,  1894. 

Armour,  C.  J. — The  costs  of  the  demurrer  depended 
upon  the  decision  of  the  demurrer,  and,  as  the  Master  in 
Chambers  had  no  jurisdiction  to  decide  the  demurrer,  he 
had  no  jurisdiction  to  determine  the  costs  of  the  demurrer. 

The  order  of  the  Master  in  Chambers  must  therefore  be 
set  aside,  and  there  will  be  no  costs  thereof  or  of  this  ap- 
peal to  either  party. 

The  application  for  the  costs  of  the  demurrer  should 
properly  be  made  to  the  trial  Judge,  who  has  still  power 
to  dispose  of  them : Fritz  v.  Hobson,  14  Ch.  D.  542.  But 
if  to  another  Judge,  it  must  be  to  a Judge  in  Court. 

[Upon  application  afterwards  made  to  the  trial  Judge, 
he  directed  that  there  should  be  no  costs  of  the  demurrer 
to  either  party.] 
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Re  Clarke  and  Holmes,  Solicitors. 


Costs — Solicitor  and  Client  Taxation — Interlocutory  Costs — Set- of — 
Discretion. 

Decisions  of  the  Master  in  Chambers  and  Rose,  J.,  15  P.  R.  269,  refusing 
to  order  a set-off  of  certain  interlocutory  costs  against  the  amount  al- 
leged to  be  due  to  the  solicitors  upon  bills  in  course  of  taxation,  affirmed 
on  appeal  : — 

Held , that,  as  the  taxation  had  never  been  completed,  and  the  solicitors 
declined  to  proceed  with  it,  they  were  not  entitled  to  the  set-off  : — 

If  the  taxation  had  been  completed,  the  fact  of  the  interlocutory  costs 
being  ordered  to  be  paid  forthwith  after  taxation  would  not  have  pre- 
vented their  being  ordered  to  be  set  off ; but  it  raised  an  inference  that 
it  was  not  intended  that  they  should  be  set  off. 

Whether  the  costs  in  question  should  be  set  off  or  not,  was  in  the  Master’s 
discretion,  and,  having  regard  to  the  fact  that  they  had  been  assigned, 
and  to  the  other  circumstances  before  the  Court,  it  could  not  be  said 
that  an  improper  discretion  had  been  exercised. 

[March  3,  1894.  — The  Queen’s  Bench  Division .] 

This  was  an  appeal  by  the  solicitors  from  an  order  of 
Rose,  J.,  in  Chambers,  affirming  an  order  of  the  Master  in 
Chambers  dismissing  a motion  by  the  solicitors  for  an 
order  to  set  off  the  costs  of  certain  interlocutory  applica- 
tions taken  in  the  course  of  this  proceeding  for  the  taxation 
of  the  solicitors’  bills,  against  the  amount  of  costs  alleged 
to  be  due  to  the  solicitors  upon  the  bills.  The  facts  are 
stated  in  a report  of  the  judgments  delivered  by  the  Master 
in  Chambers  and  Rose,  J.,  in  15  P.  R.  269. 


The  appeal  was  argued  on  the  20th  November,  1893, 
before  Armour,  C.  J.,  and  Falconbridge,  J.,  sitting  as  a 
Divisional  Court. 

8.  R.  Clarke , for  the  solicitors. 

G.  G.  Mills,  for  the  client. 

On  the  3rd  March,  1894,  the  judgment  of  the  Court  was 
delivered  by 

Armour,  C.  J. — I think  that  this  appeal  should  be  dis- 
missed. 
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The  first  difficulty  in  the  way  of  the  solicitors  is  that 
the  costs  against  which  they  seek  to  set  off*  the  costs  in 
question  are,  and  have  been  for  a considerable  time,  under- 
going the  process  of  taxation,  at  the  instance  of  their 
former  client,  in  the  taxing  office. 

This  taxation  has  never  been  completed,  and  the  solici- 
tors, who  claim  the  costs,  decline  to  proceed  further  with 
the  taxation  and  to  have  it  completed. 

Under  these  circumstances,  I do  not  think  that  thev  are 
entitled  to  have  the  costs  in  question  set  off  against  the 
costs  in  taxation,  and  I agree  with  the  judgment  of  the 
learned  Master  in  Chambers  in  this  respect. 

If  the  taxation  had  been  completed,  I do  not  think  that 
the  fact  of  the  costs  in  question  being  ordered  to  be  paid 
forthwith  after  taxation  would  have  prevented  their  being- 
ordered  to  be  set  off ; but,  as  it  is,  I think  that  the  Master 
was  right  in  refusing  to  order  them  to  be  set  off. 

The  more  convenient  course  would  have  been  for  the 
solicitors  to  have  made  the  application  to  have  the  costs 
set  off  when  the  orders  were  made  directing  the  payment 
of  the  costs  in  question,  and  have  thus  saved  the  necessity 
for  this  application. 

And  I think  that  the  fact  that  the  costs  were  ordered  to 
be  paid  forthwith  after  the  taxation  thereof  raised  an 
inference  that  it  was  not  intended  by  the  orders  that  they 
should  be  set  off. 

Whether  the  costs  in  question  should  be  set  off  or  not 
was  a matter  in  the  discretion,  moreover,  of  the  Master, 
and  we  are  unable  to  say,  having  regard  to  the  fact  that 
these  costs  had  been  assigned  to  the  solicitor  to  whom 
they  were  all  due  and  payable,  and  having  regard  to 
all  the  other  circumstances,  that  the  Master  exercised  an 
improper  discretion  in  refusing  to  order  them  to  be  set  off*. 

The  appeal  must,  therefore,  be  dismissed  wTith  costs. 
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Hogaboom  v.  Gillies. 

Interpleader — Sheriff— Security  for  Goods  Seized — Failure  of— Barring 

Claimant. 

Upon  a sheriff’s  application,  an  interpleader  order  was  made  in  the  usual 
terms,  and  the  claimant  having  given  security  thereunder  by  an  ap- 
proved bond  for  the  forthcoming  of  the  goods,  the  sheriff  withdrew  from 
possession.  Before  the  interpleader  issue  came  to  trial,  the  goods  were 
sold  for  taxes,  and  the  surety  on  the  claimant’s  bond  became  insol- 
vent : — 

Held , that  the  security  had  nothing  to  do  with  the  determination  of  the 
claimant’s  rights,  but  only  with  the  preservation  of  the  property  pend- 
ing the  litigation  ; and  the  Court  had  no  right  to  make  an  order  barring 
the  claim  in  default  of  giving  fresh  security. 

[March  3,  1894. — The  Queen's  Bench  Division.] 

Certain  goods  in  the  possession  of  Lydia  A.  Gillies 
having  been  seized  by  the  sheriff  of  the  county  of  York, 
under  an  execution  at  the  suit  of  one  Hogaboom  against 
Thomas  Gillies,  the  husband  of  Lydia  A.  Gillies,  it  was  on 
28th  December,  1891,  ordered  by  the  Master  in  Chambers, 
upon  the  application  of  the  sheriff,  and  upon  his  shewing 
that  the  goods  were  claimed  by  the  wife,  that  she  and  the 
execution  creditor  should  proceed  to  the  trial  of  an  inter- 
pleader issue.  It  was  further  ordered  that  upon  the  claim- 
ant, Lydia  A.  Gillies,  within  seven  days  from  the  date  of 
the  order,  paying  into  Court  or  giving  security  to  the  satis- 
faction of  the  Master  or  Clerk  in  Chambers,  for  the  payment 
of  the  appraised  value  of  the  goods  seized  and  the  costs 
of  appraisement,  according  to  the  directions  of  any  order 
to  be  made  in  the  matter,  and  upon  payment  to  the  sheriff 
of  the  possession  money,  the  sheriff  should  withdraw  from 
the  possession  of  the  goods  seized  by  him  and  claimed  by 
the  claimant ; and  it  was  further  ordered  that  unless  such 
payment  should  be  made  or  security  given  within  the  time 
named,  the  sheriff  should  proceed  to  sell  the  goods  and  pay 
the  proceeds,  less  his  charges,  into  Court,  to  abide  further 
order. 

The  claimant,  Lydia  A.  Gillies,  within  the  time  named 
gave  the  required  security  by  a bond  from  herself  and  one 
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surety,  and,  this  having  been  approved,  the  sheriff  with- 
drew from  possession  of  the  goods,  and  Lydia  A.  Gillies 
resumed  possession  of  them. 

The  settlement  of  the  issue  was  delayed  by  appeals  from 
the  order  until  September,  1892.  The  trial  was  postponed 
from  time  to  time  upon  the  application  of  the  execution 
creditor,  and  the  issue  still  remained  untried,  when,  in 
January,  1894,  an  application  was  made  to  the  Master  in 
Chambers  by  the  execution  creditor,  upon  an  affidavit 
shewing  that  the  goods  in  question  had  been  sold  for  taxes, 
and  that  the  surety  in  the  interpleader  bond  had  become 
insolvent,  for  an  order  directing  the  claimant  to  give  fur- 
ther security,  or  that  her  claim  should  be  barred ; and 
the  Master  in  Chambers  thereupon  ordered  that  she  should 
pay  $000  into  Court  or  give  security  therefor,  and  that 
in  default  an  order  should  be  made  barring  her  claim 
to  the  goods  in  question. 

From  this  order  of  the  Master  in  Chambers  Mrs.  Gillies 
appealed  to  a Judge  in  Chambers,  and  the  appeal  was 
heard  on  29th  January,  1894,  before  Meredith,  J.,  who 
dismissed  it. 

Mrs.  Gillies  then,  during  Hilary  Term,  1894,  appealed 
to  the  Queen’s  Bench  Divisional  Court,  and  asked  that 
the  issue  should  be  rescinded,  and  the  execution  creditor 
ordered  to  pay  the  costs,  upon  the  ground  that  he  had 
not  gone  to  trial  of  it. 

The  appeal  was  argued  on  9th  February,  1894,  before 
the  Divisional  Court  (Falconbuidge  and  Street,  JJ.) 

J.  A.  Macdonald , for  the  appeal. 

W.  R.  Riddell,  for  the  execution  creditor. 

On  the  3rd  March,  1894,  the  judgment  of  the  Court  was 
delivered  by 

Street,  J. — We  were  not  referred  upon  the  argument 
to  any  precedent  for  the  order  appealed  against,  and  I have 
been  unable  to  find  authority  upon  it,  so  that  it  must  be 
13 — VOL.  xvi.  o.  P.  R. 
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determined  upon  principle  alone.  I do  not  regard  the  cases 
in  which  additional  security  for  costs  has  been  ordered  upon 
the  insolvency  of  the  original  sureties  being  shewn,  as 
throwing  much  light  upon  the  question ; because,  in  cases 
where  security  for  costs  is  ordinarily  directed,  that  is  to  say, 
where  the  plaintiff’s  residence  is  out  of  the  jurisdiction, 
he  has  no  right  at  all  under  our  practice  to  bring  his  action 
without  giving  security  for  costs,  and  no  right  to  proceed 
with  his  action  without  keeping  such  security  effectual. 
The  rights  of  Mrs.  Gillies  in  the  case  before  us  stand 
upon  a different  foundation  from  those  of  an  absent  plain- 
tiff. Goods  in  her  possession  were  seized  by  the  sheriff 
under  an  execution  against  a third  person  ; the  presump- 
tion from  her  possession  was  in  her  favour ; and  the  burthen 
of  proof  was  upon  the  execution  creditor  who  directed 
the  seizure.  There  was  no  authority  in  any  Court  to  im- 
pose terms  upon  her  as  a condition  upon  which  she  should 
be  allowed  to  make  good  her  claim.  She  might  either 
keep  the  goods  upon  giving  security  that  they  should  be 
forthcoming,  or  she  might  allow  them  to  be  sold,  without 
forfeiting  her  right  to  establish  her  claim  to  the  proceeds 
representing  them. 

The  security  which  she  gave  had,  therefore,  no  connec- 
tion with  the  determination  of  her  rights ; it  had  to  do 
with  an  entirely  different  matter,  namely,  the  preservation 
of  the  property  pending  the  litigation.  It  seems  to  me, 
therefore,  to  be  to  confuse  these  two  distinct  matters  when 
it  is  contended  that,  because  the  property  has  not  been 
effectually  preserved  during  the  progress  of  the  litigation, 
the  claimant  must  make  it  good ; and  that  unless  she  does 
so,  her  right  to  claim  it  is  to  be  barred,  and  the  costs  of  the 
seizure,  issue,  and  litigation  saddled  upon  her.  To  make 
such  an  order  seems  to  me  to  be  imposing  upon  the  claim- 
ant a penalty  for  the  eventual  insufficiency  of  the  security 
she  has  given  which  we  have  no  right  to  impose.  If 
the  goods  were  still  in  her  possession,  we  might,  upon  the 
security  proving  insufficient,  perhaps,  in  a proper  case,  per- 
mit the  sheriff  to  retake  possession  ; but  where  the  goods 
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have  passed  into  other  hands,  I can  see  no  right  to  inter- 
fere by  imposing  new  terms  upon  the  claimant.  The  exe- 
cution creditor  has  the  bond  of  the  claimant,  for  what  it 
may  be  worth,  that  the  goods  will  be  forthcoming  if  judg- 
ment be  given  against  her.  I can  see  no  authority  in  us 
by  virtue  of  which  we  could  properly  make  any  order 
either  at  this  or  any  other  stage  of  the  cause  to  shut  her 
out  from  shewing  that  the  goods  in  question  were  really 
her  own,  except  upon  the  terms  that  she  comply  with  a 
condition  which  is  probably  impossible. 

A case  of  Foster  v.  Colby,  27  L.  J.  N.  S.  Ex.  55,  although 
not  by  any  means  on  all  fours  with  the  present  case,  con- 
tains some  remarks  shewing  the  difficulty  felt  by  the  Court 
in  complying  with  an  application  somewhat  similar  to  the 
present  one.  That  was  an  interpleader  in  which  a party 
had  been  let  in  to  defend  on  condition  of  his  paying  the 
money  into  Court  and  giving  security  for  costs  to  an 
amount  to  be  fixed  by  the  Master,  which  security  had 
been  given.  Afterwards  it  was  shewn  that  the  costs 
were  likely  to  be  very  much  larger  than  had  been  an- 
ticipated, and  the  opposite  party  applied  to  the  Court 
for  an  order  that  additional  security  should  be  given,  and, 
being  asked  how  such  an  order  could  be  enforced,  pro- 
posed, as  is  proposed  here,  that  the  party’s  rights  should 
be  barred  in  default  of  its  being  given.  This  the  Court 
emphatically  declined  to  do,  and  dismissed  the  motion. 

I am  of  opinion  that  we  should  not  impose  the  terms 
proposed  upon  the  claimant  here,  and  that  the  appeal 
should  be  allowed  with  costs  here  and  below  to  be  costs  to 
the  claimant  in  any  event. 

We  do  not  deal  with  the  claimant’s  request  for  an  order 
rescinding  the  interpleader  order.  So  far  as  we  can 
gather  from  the  papers  before  us,  that  request  was  not 
made  until  the  case  reached  the  Divisional  Court,  and  it 
is  a matter  which  can  properly  be  dealt  with  upon  a 
Chambers  application,  and  with  a fuller  statement  of 
the  facts  than  we  find  in  the  papers  before  us. 
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Cairns  v.  Airth  et  al. 


Writ  of  Summons — Extending  Time  for  Service — Rule  238  (a) — Ex  Parte 
Order — Motion  to  Set  Aside — Time — Rule  536 — Material  on  Motion — 
Merits — Statute  of  Limitations. 

An  action  upon  a promissory  note  payable  on  the  4th  November,  1885, 
was  begun  on  the  31st  October,  1891.  The  writ  of  summons  not  having 
been  served,  an  order  was  made  on  the  28tli  October,  1892,  on  the  ex 
parte  application  of  the  plaintiff,  under  Rule  238  (a),  that  service  should 
be  good  if  made  within  twelve  months.  The  writ  together  with  this 
order  and  an  order  of  revivor — the  original  plaintiff  having  died  in  the 
meantime — was  served  on  one  of  the  defendants  on  the  2nd  August, 
1893.  On  the  12tli  September,  1893,  the  defendant  who  had  been 
served  moved  before  the  local  Judge  who  made  the  order  of  28th  Oc- 
tober, 1892,  to  set  it  aside,  which  he  refused  to  do 
Held,  reversing  the  decision  of  Galt,  C.  J.,  in  Chambers,  that  the  local 
Judge  was  right ; for  the  time  for  moving  under  Rule  536  had  expired 
and  had  not  been  extended ; and  certain  correspondence  relied  on  as 
shewing  an  agreement  to  extend  the  time,  had  not  that  effect. 

The  validity  of  the  ex  parte  order  did  not  depend  solely  upon  whether 
the  affidavit  upon  which  it  was  made  was  sufficient  to  support  it ; the 
motion  to  set  it  aside  was  a substantive  motion  supported  by  affidavits  ; 
and  the  plaintiff  was  at  liberty  to  answer  the  motion  by  shewing  new 
matter  in  support  of  the  original  order. 

And  upon  the  material  before  the  local  Judge  his  refusal  to  set  aside  his 
order  was  right  upon  the  merits. 

[September  26,  1893. — Galt,  C.  J.] 

[March  3,  1894. — 'The  Queen’s  Bench  Division.] 

The  action  was  brought  upon  a promissory  note  dated 
1st  November,  1884,  made  by  the  defendants,  payable  one 
year  after  date,  to  the  original  plaintiff,  for  $990  with 
interest. 

The  writ  of  summons  was  issued  on  the  31st  October,  1891 
and  not  having  been  served,  an  order  was  made  by  the 
local  Judge  at  Berlin  on  the  28th  October,  1892,  that  the 
service  of  it  should  be  good  if  made  within  twelve  months 
from  that  date.  This  order  was  made  upon  an  affidavit  of 
one  of  the  solicitors  for  the  plaintiff. 

The  original  plaintiff  died  on  the  18th  February,  1893, 
intestate.  Letters  of  administration  of  his  estate  were 
granted  to  his  widow  on  the  7th  April,  1893,  and  on  the 
19th  July,  1893,  an  order  was  made  reviving  the  action  in 
her  name  as  plaintiff.  An  order  was  then  also  made  for 
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the  issue  of  a writ  of  summons  for  service  out  of  the  juris- 
diction upon  the  defendants  George  Leslie  Airth  and 
Alexander  L.  Airth,  upon  an  affidavit  stating  that  the 
former  lived  in  the  city  of  Chicago,  and  the  latter  in 
Pembina,  in  the  state  of  Dakota. 

On  the  2nd  August,  1893,  the  defendant  Eliza  Airth  was 
served  with  copies  of  the  writ  of  summons,  order  of 
revivor,  and  order  making  the  service  of  the  writ  of  sum- 
mons good  if  served  within  twelve  months  from  the  28th 
October,  1892. 

Correspondence  then  ensued  between  the  solicitors  for 
the  defendant  Eliza  Airth  and  the  solicitors  for  the  plaintiff. 

On  the  12th  September,  1893,  application  was  made  to 
the  local  Judge  at  Berlin  by  the  defendant  Eliza  Airth  to 
set  aside  his  order  of  the  28th  October,  1892,  which  appli- 
cation was  dismissed  “ on  the  merits.” 


The  defendant  Eliza  Airth  appealed  from  the  order  of 
the  local  Judge  dismissing  her  application,  and  her  appeal 
was  argued  before  Galt,  C.  J.,  in  Chambers,  on  the  16th 
September,  1893. 

Gavell , for  the  appellant. 

W.  H.  P,  Clement , for  the  plaintiff. 

Judgment  was  delivered  on  the  26th  September,  1893. 

Galt,  C.  J. — The  order  appealed  from  in  the  original 
action  was  as  follows  : “ Upon  the  application  of  the  above 
named  plaintiff,  and  upon  reading  the  affidavit  of  Edwin 
Percy  Clement : It  is  ordered  that  the  service  of  the  writ 
of  summons  in  this  action  shall  be  good  if  made  within 
twelve  months  from  the  date  of  this  order.”  The  order 
was  dated  28th  October,  1892.  The  only  evidence  before 
the  learned  Judge  at  the  time  when  this  order  was  made 
was  the  affidavit  therein  referred  to,  in  which  it  is  stated, 
“ The  writ  of  summons  in  this  action  was  issued  on  31st 
October  last.  I am  instructed  and  verily  believe  that  for 
some  years  past  two  of  the  defendants  have  not  been  heard 
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from  by  the  plaintiff,  and  their  present  place  of  residence 
has  been  unknown  to  him,  and  the  residence  of  the  third 
defendant  has  not  been  definitely  known  to  the  plaintiff. 
The  plaintiff  is  in  feeble  health,  and,  though  I have  fre- 
quently suggested  to  him  the  importance  of  attempting  to 
get  the  defendants  served  with  the  writ  of  summons 
herein,  the  state  of  his  health  has  been  such  that  he  has 
failed  to  give  the  matter  the  necessary  attention.”  This 
was  the  whole  evidence  before  the  learned  Judge  as  to 
service  when  the  order  was  made.  It  must  be  borne  in 
mind  that  Mrs.  Airth  is  the  sister  of  the  original  plaintiff’. 

By  Buie  238  (a),  “The  Judge,  if  satisfied  that  reason- 
able efforts  have  been  made  * * or  for  other  good 

reason,  may  order  that  the  service  shall  be  good  if  made 
within  twelve  months  from  the  date  of  the  order ; and  so 
from  time  to  time  during  the  currency  of  the  further 
period  allowed.” 

It  appears  to  me  manifest  from  the  foregoing  that  the 
action  of  the  learned  Judge  is  to  be  based  entirely  on  the 
evidence  before  him  at  the  time  when  the  application  is 
made ; and,  if  such  be  the  case,  it  is  plain  there  was  no 
evidence  whatever  that  any  effort  had  been  made  to  effect 
service. 

It  is  true  that  in  Mr.  Clement’s  affidavit  he  stated, 
“ The  promissory  note  sued  upon  herein  would  have 
been  barred  by  the  Statute  of  Limitations  but  for  the 
issuing  of  the  writ  herein,  and  it  is,  therefore,  important 
that  the  said  writ  should  be  kept  alive.”  But,  so  far  from 
this  being  a “ good  reason  ” for  renewing  the  writ,  it 
ought,  in  my  opinion,  to  have  rendered  the  propriety  of  so 
doing  more  doubtful. 

Appeal  allowed  with  costs. 


From  this  decision  the  plaintiff  appealed  to  the  Queen’s 
Bench  Divisional  Court,  and  her  appeal  was  argued  before 
Armour,  C.  J.,  and  Falconbridge,  J.,  on  the  20th  Novem- 
ber, 1893. 

W.  H.  P . Clement , for  the  appeal. 

Cavell , contra. 
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Judgment  was  delivered  on  the  3rd  March,  1894. 

Armour,  C.  J. — The  decision  of  the  local  Judge  was,  in 
my  opinion,  right  in  refusing  to  set  aside  his  order  of  the 
28th  October,  1892,  and  the  appeal  therefrom  to  the  Judge 
in  Chambers  should  not  have  been  allowed. 

The  decision  was  right,  because  the  time  had  gone  by 
allowed  by  Rule  536*  for  moving  to  set  aside  the  order  of 
the  28th  October,  1892,  and  further  time  had  not  been 
allowed  for  that  purpose  by  the  Court  or  a Judge. 

The  order  of  the  28th  October,  1892,  came  to  the  notice 
of  the  defendant  Eliza  Airth  on  the  2nd  day  of  August,. 
1893,  and  the  time  allowed  by  the  Rule  for  moving  to  set 
it  aside  was  within  four  days  from  the  time  of  its  coming 
to  her  notice.  This  period  expired  on  the  6th  day  of 
August,  1893,  without  any  such  motion  having  been 
made.  And  it  did  not  appear  that  further  time  within 
which  such  motion  might  be  made  was  allowed  by  the 
Court  or  a J udge. 

The  correspondence  between  the  solicitors  of  the  defen- 
dant Eliza  Airth  and  the  plaintiff ’s  solicitors  w^as  relied 
on  as  shewing  an  agreement  to  extend  the  time  for  making 
such  motion,  but  I do  not  think  that  such  correspondence, 
fairly  read,  shews  any  such  agreement. 

The  first  letter  asking  for  an  extension  of  time  was 
written  by  the  solicitors  of  the  defendant  Eliza  Airth,  and 
was  dated  the  8th  day  of  August,  1893,  and  after  the  four 
days  limited  by  the  Rule  had  expired — “ the  extension  to  be 
without  prejudice,  and  our  client  is  to  be  in  the  same  posi- 
tion as  to  moving,  in  such  way  as  she  may  be  advised,  as 
she  is  in  at  the  present.” 

The  subsequent  extension  of  time  asked  for  by  the  said 
solicitors  in  their  letter  of  the  15th  August,  1893,  was  clearly 

* 536.  Any  party  affected  by  an  ex  parte  order,  except  the  party  issu- 
ing the  same,  may  move  to  rescind  or  vary  the  same  before  the  Judge  or 
officer  who  made  the  order,  or  any  Judge  or  officer  having  jurisdiction, 
within  four  days  from  the  time  of  its  coming  to  his  notice,  or  within  such 
further  time  as  the  Court  or  Judge  may  allow,  and  whether  it  has  been 
acted  upon  by  the  party  issuing  the  order  or  not. 
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upon  the  same  basis  as  that  asked  for  in  their  letter 
of  the  8th  August,  1893 — that  their  client  should  be  in  the 
same  position  as  to  moving,  in  such  way  as  she  might  he 
advised,  as  she  was  on  the  8th  day  of  August,  1893. 

The  correspondence,  therefore,  did  not  help  the  defendant 
Eliza  Airth  over  the  difficulty  she  was  in  of  having  allowed 
the  time  limited  by  the  Rule  for  moving  against  the  order 
to  go  by. 

The  decision  of  the  learned  local  Judge  was,  in  my 
opinion,  right  on  the  merits  also. 

The  learned  Judge  in  Chambers  seems  to  have  been 
under  the  erroneous  impression  that  the  validity  of  the 
order  of  the  28th  October,  1892,  must  depend  solely  upon 
whether  the  affidavit  upon  which  it  was  made  was  suffi- 
cient to  support  it  or  not,  and  if  the  motion  had  been  by 
way  of  appeal  from  that  order,  he  would  have  probably 
been  correct.  But  the  motion  to  the  local  Judge  was  to 
set  aside  the  order — a substantive  motion,  which  the  party 
moving  supported  by  affidavits,  and  in  answer  to  which 
the  plaintiff  was  at  liberty  to  file  affidavits  shewing  new 
matter  in  opposition  and  in  support  of  the  order  to  set 
aside  which  the  motion  was  made  : Rowland  v.  Dominion 
Bank,  15  P.  R.  56. 

And,  looking  at  all  the  affidavits  brought  before  the 
local  Judge,  I think  that  he  came  to  the  right  conclusion. 

The  defendant  Eliza  Airth  shewed  by  her  affidavits 
that  she  in  fact  had  no  home  of  her  own ; that  sometimes 
she  lived  with  a daughter  at  Shelburne,  and  sometimes 
with  a daughter  in  Toronto  ; that  the  defendant  Alexan- 
der L.  Airth  lived  in  the  city  of  Pembina ; but  she  gives 
no  account  of  where  the  defendant  George  Leslie  Airth 
was  living,  and  it  is  fair  to  assume  that  she  was  in  equal 
ignorance  of  his  residence  as  the  original  plaintiff  was. 

She  said  that  the  original  plaintiff  knew  where  both  she 
and  Alexander  L.  Airth  resided,  but  too  much  reliance 
cannot  be  placed  on  this  statement,  when  the  original  plain- 
tiff is  not  here  to  answer  it,  and  when  she  has  the  strong 
interest  of  endeavouring  to  get  rid  of  a just  debt. 
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People  dishonest  enough  to  try  to  get  rid  of  their  just 
debts  do  not  always  let  their  dishonesty  stick  at  that. 

The  affidavits  filed  on  the  part  of  the  plaintiff  fairly 
met  the  statements  made  by  the  defendant  Eliza  Airth  in 
her  affidavits,  and,  in  my  opinion,  fully  justified  the 
learned  local  Judge  in  refusing  to  set  aside  the  order  of 
the  28th  October,  1892  : St.  Louis  v.  O'  Callaghan , 13  P.  It. 
322;  Gilmour  v.  Magee,  14  P.  R.  120;  Smalpage  v. 
Tonge,  17  Q.  B.  D.  644. 

The  appeal  will,  therefore,  be  allowed  with  costs  here 
and  below. 

Falconbridge,  J. — I agree  in  the  result. 


McAllister  v.  Cole. 

Venue — Change  of— County  Court  Action — Rule  1260 — Appeal  from  Mas- 
ter in  Chambers — Judge  in  Chambers — Divisional  Court — Cause  of 
Action — Convenience — Witnesses. 

Where  an  application  is  made  to  the  Master  in  Chambers,  under  Rule 
1260,  to  change  the  place  of  trial  in  a County  Court  action,  no  appeal 
lies  from  his  order  thereon  to  a Judge  in  Chambers  ; and  no  appeal  lies 
from  the  decision  of  a Judge  in  Chambers  to  a Divisional  Court. 

The  action  was  for  damages  for  breach  of  contract,  and  the  breach  was  at 
Pembroke,  which  the  plaintiff  named  as  the  place  of  trial.  The  defen- 
dant moved  to  change  it  to  Toronto  : — 

Held,  that  the  action  would  be  more  conveniently  tried  at  Pembroke,  and 
the  plaintiff  should  be  allowed  to  retain  the  venue  there,  although  the 
defendant  swore  that  he  had  a much  larger  number  of  witnesses  at 
Toronto  than  the  plaintiff  had  at  Pembroke. 

[November  29,  1893. — MacMahon,  J.] 

[March  3,  1894. — The  Queen’s  Bench  Division.] 

This  was  an  action  pending  in  the  County  Court  of  the 
county  of  Renfrew,  brought  for  damages  for  breach  of 
contract. 

An  application  was  made  by  the  defendant,  under  Rule 
1260,  to  the  Master  in  Chambers,  to  change  the  venue  or 
place  of  trial  from  Pembroke  to  Toronto,  which  application 
14— VOL.  xvi.  o.  p.  R. 
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the  Master  in  Chambers  refused,  and  directed  that  the 
costs  thereof  should  be  costs  in  the  cause. 

Thereupon  application  was  made  by  the  defendant  for  a 
like  purpose  to  a Judge  in  Chambers,  by  way  of  a sub- 
stantive motion  and  by  way  of  appeal  from  the  decision 
of  the  Master  in  Chambers,  which  application  was  heard 
by  MacMahon,  J.,  on  the  25th  November,  1893. 

C.  Millar,  for  the  appeal. 

J.  H.  Moss,  contra. 

Judgment  was  delivered  on  the  29th  November,  1893. 

MacMahon,  J. — This  is  an  appeal  by  the  defendant 
from  an  order  of  the  Master  in  Chambers  refusing  to 
change  the  venue  from  Pembroke  to  Toronto. 

The  plaintiff  is  a miller,  and  carries  on  his  business  in 
Pembroke ; and  the  defendant  is  a commission  merchant  in 
Toronto.  On  the  15th  March,  1893,  the  defendant,  by 
telegraph,  requested  the  plaintiff  to  make  him  an  offer  for 
two  cars  of  inspected  number  two  White  Fyfe  wheat,  then  at 
North  Bay.  On  the  same  day  the  plaintiff  offered  seventy- 
eight  cents  a bushel  for  it.  The  defendant  immediately 
accepted  the  offer  by  telegraph,  and  the  two  cars  of  wheat 
were  sent  through  from  North  Bay  via  Canadian  Pacific 
Railway  to  Pembroke. 

The  wheat  was  delivered  in  Pembroke,  the  defendant 
deducting  from  the  price  the  back  charges  and  freight, 
which  the  plaintiff  paid  to  the  railway  company  at  Pem- 
broke, the  defendant  drawing  for  the  balance  of  the  price 
after  deducting  such  charges. 

Although  the  contract  cannot  be  said  to  have  been 
entered  into  at  Pembroke,  the  breach,  if  there  was  one, 
took  place  there,  where  the  wheat  was  to  be  delivered. 

The  two  cars  containing  the  wheat  when  it  reached 
Pembroke  were  numbered  22014  and  24854.  And  upon 
the  plaintiff,  immediately  after  the  arrival  of  the  wheat, 
complaining  that  it  was  not  up  to  grade,  the  defendant 
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on  the  7th  April  wrote  a letter  in  reply  in  which  he 
states:  “I  now  hold  certified  copy  of  the  way  bills  from 
Pembroke,  reading  as  follows : — ‘ Car  204,  ex  MacDonald, 
transferred  into  car  24854 ; car  204,  ex  Macdonald,  trans- 
ferred into  car  22014.’  When  this  shipper  sent  the  wheat 
to  Fort  William,  it  was  inspected  out  of  cars  326  and 
204,  which  certificates  you  hold  for  these  cars,  attached 
to  the  drafts,  and  the  road  bills  or  bills  of  lading  also 
called  for  cars  326  and  204.  I am  pleased  to  note  that 
you  have  this  wheat  bagged  and  stored  by  itself  in  the 
warehouse,  where  it  can  be  easily  identified  ; and  I have 
also  received  from  the  C.  P.  R.  agent  at  Pembroke  a 
sample  of  this  wheat  by  express  to-daj^.  It  is  easy  to  see 
that  it  is  not  a 2 hard  White  Fyfe,  nor  3 White  Fyfe,  and 
it  is  easy  to  see  there  is  a difference  in  value  in  this  wheat 
of  fully  ten  cents  a bushel  * * This  good  wheat  is 

yet  in  the  elevator  at  Fort  William  unless  some  officer  or 
employee  of  the  C.  P.  R.  has  stolen  it,  and  it  is  this 
matter  that  Mr.  Bosworth  is  investigating.” 

o o 

The  plaintiff  swears  that  he  has,  including  himself,  eight 
necessary  and  material  witnesses  whom  he  intends  to  call, 
seven  of  whom  reside  at  Pembroke,  and  one,  Mr.  Gibbs,  at 
Port  Arthur. 

The  defendant  in  his  affidavit  says  he  has  sixteen  neces- 
sary and  material  witnesses  he  intends  to  call  at  the  trial, 
and  that  they  all  reside  at  Toronto.  On  cross-examination 
on  his  affidavit  he  states  that  eight  of  these  are  grain  men 
and  millers  who  are  to  give  evidence  as  to  the  grade  and 
quality  of  the  wheat  in  question ; and  that  three  of  his 
witnesses  are  men  at  Fort  William  who  loaded  the  cars. 
And  six  of  the  witnesses  are  to  be  called  to  prove  the 
custom  of  the  trade. 

Mr.  Gibbs,  of  Port  Arthur,  who  inspected  the  wheat  at 
Fort  William,  if  called  as  a witness,  can  reach  Pembroke 
much  more  easily  and  at  much  less  expense  than  if  he  were 
subpoenaed  to  Toronto,  and  the  same  observation  applies  to 
any  witnesses  at  North  Bay.  The  defendant  in  his  exami- 
nation speaks  of  two  witnesses  sent  to  North  Bay  to  examine 


ONTARIO  PRACTICE  REPORTS. 


108 


[VOL. 


the  wheat,  but  he  is  uncertain  as  to  the  place  from  which 
they  are  to  be  subpoenaed. 

The  defendant  cannot  possibly  require  eight  witnesses 
to  give  evidence  as  to  the  grade  of  the  wheat,  particularly 
when  one  considers  that  the  defendant  admits  in  his  letter 
of  the  7th  April  that  he  obtained  a sample  of  the  wheat 
from  the  agent  of  the  Canadian  Pacific  Railway  Company 
at  Pembroke,  and  then  he,  as  a grain  dealer,  pronounced 
his  opinion  upon  the  question  of  grade  shortly  after  the 
wheat  was  delivered  to  the  plaintiff,  and  there  is  no  denial 
whatever  by  the  defendant  of  the  accuracy  or  truth  of  the 
statements  therein  contained.  In  fact,  the  defendant  in  that 
letter  commends  the  plaintiff’s  action  in  setting  aside  and 
storing  such  a large  proportion  of  the  grain  in  order  that  a 
bulk  lot  may  be  inspected,  and  the  jury  may,  perhaps, 
desire  to  see  the  grain  in  bulk  in  the  storehouse. 

The  plaintiff  shews  that  it  is  likely  this  will  be  the  only 
case  that  will  be  entered  for  trial  at  the  Pembroke  County 
Court,  and  can  in  all  probability  be  proceeded  with  during 
the  first  day,  while,  if  a change  of  venue  is  had  to  Toronto, 
from  the  number  of  cases  for  trial,  the  witnesses  would 
probably  be  detained  here  for  several  days  at  great  incon- 
venience and  expense. 

The  breach  of  the  contract  took  place  in  Pembroke,  and 
the  action  can  be  more  conveniently  tried  there  than  in 
Toronto,  and  the  plaintiff  should  be  allowed  to  retain  the 
venue  where  he  has  laid  it. 

I follow  the  Chancellor  in  McArthur  v.  Michigan  Cen- 
tral R.  W.  Co.,  15  P.  R.  77,  by  leaving  the  trial  Judge  to 
apportion  the  costs  if  he  sees  fit. 

The  appeal  is  dismissed ; the  costs  to  be  costs  in  the 
cause. 


From  this  decision  the  defendant  appealed  to  the  Queen’s 
Bench  Divisional  Court,  and  the  appeal  was  argued  before 
Armour,  C.  J.,  and  Falconbridge,  J.,  on  the  30th  No- 
vember, 1893. 

C.  Millar,  for  the  defendant. 
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Aylesworth,  Q.  C.,  for  the  plaintiff,  objected  that  no  ap- 
peal lay,  and  also  opposed  it  on  the  merits. 

Mahon  v.  Nicholls,  31  C.  P.  22 ; Brigham  v.  McKenzie , 
10  P.  It.  406;  Bank  of  Hamilton  v.  Baine,  12  P.  It.  439  ; 
Milligan  v.  Sills,  13  P.  It.  350;  and  Rule  1260,  were  re- 
ferred to. 

The  Rule  provides : “ In  all  actions  brought  in  a County 
Court  the  Judge  of  the  County  Court  where  the  proceed- 
ings are  commenced,  or  the  Master  in  Chambers,  or  one  of 
the  Judges  of  the  High  Court  sitting  at  Chambers,  may 
change  the  place  of  trial  according  to  the  practice  now  in 
force  in  the  High  Court  * * .” 

On  the  3rd  March,  1894,  the  judgment  of  the  Court  was 
delivered  by 

Armour,  C.  J. — We  think  that  the  decision  of  the  Master 
in  Chambers,  affirmed  by  the  Judge  in  Chambers,  was 
right. 

But  we  are  of  the  opinion  that  no  appeal  lay  from  the 
Master  in  Chambers  to  a Judge  in  Chambers,  and  that  no 
appeal  lay  from  the  Judge  in  Chambers  to  this  Court,  and 
we  dismiss  the  appeal  with  costs  in  the  cause  to  the  plain- 
tiff in  any  event. 
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Tinning  et  al.  v.  Bingham. 


Parties — Adding  New  Plaintiffs  — Rule  If, Iff — “ Action  Commenced” — 
“ Real  Matter  in  Dispute  ” — New  Cause  of  Action. 

An  action  was  brought  by  one  of  the  next  of  kin  to  set  aside,  as  having 
been  obtained  by  undue  influence,  a transfer  to  the  defendant  of  policies 
on  the  life  of  a person  who  had  died  intestate  ; and  subsequently  his 
administrator  was,  on  his  own  consent,  added  as  a party  plaintiff. 
After  the  action  was  entered  for  trial,  the  plaintiffs’  solicitors,  also 
acting  as  solicitors  for  certain  creditors  of  the  deceased,  obtained  an 
order  under  Rule  445  from  the  Master  in  Chambers  to  amend  the  state- 
ment of  claim  and  record  by  making  such  creditors  parties,  suing  on 
behalf  of  themselves  and  all  other  creditors  to  set  aside  the  transfer  of 
the  policies  as  fraudulent  and  void  against  them  : — 

Held , that  the  addition  of  the  new  plaintiffs  was  not  necessary  to  deter- 
mine the  real  matter  in  dispute  in  the  “ action  commenced,”  as  required 
by  the  Rule,  but  was  the  introduction  of  a new  action  altogether  dis- 
tinct from  the  action  commenced,  and  one  which  the  plaintiff's  in  that 
action  could  not  maintain  ; and  the  order  of  the  Master  was  set  aside. 

[March  3,  1894.  — The  Queen’s  Bench  Division .] 


This  action  was  brought  by  Jessie  Louisa  Tinning 
against  Emma  Eliza  Bingham,  the  Canada  Life  Assurance 
Company,  and  the  Standard  Life  Assurance  Company,  by 
writ  of  summons  tested  the  23rd  March,  1893  ; and  the 
plaintiff’s  claim  indorsed  thereon  was  “ to  have  the  assign- 
ment of  two  certain  policies  of  insurance  on  the  life  of  the 
late  Joseph  W.  Phillips,  one  with  the  defendants  the  Canada 
Life  Assurance  Company,  the  other  with  the  defendants 
the  Standard  Life  Assurance  Company,  amounting  together 
to  the  sum  of  $10,000,  made  by  the  said  Joseph  W.  Phillips 
to  the  said  defendant  Emma  Eliza  Bingham,  on  or  about 
the  month  of  November,  1892,  set  aside;  or  for  a declara- 
tion that  the  defendant  Emma  Eliza  Bingham  is  a trustee  for 
the  plaintiff*  of  the  one-third  interest  in  said  policies  of 
insurance  ; and  for  an  injunction  restraining  the  defendants 
the  Canada  Life  Assurance  Company  and  the  Standard 
Life  Assurance  Company  from  paying  over  said  money  to 
the  defendant  Emma  Eliza  Bingham.” 

The  defendant  Bingham  appeared  on  the  28th  April 
1893,  and  the  other  defendants  on  the  22nd  July,  1893. 
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E.  R.  C.  Clarkson,  having  become  administrator  of  the 
estate  of  Joseph  W.  Phillips,  was,  by  an  ex  parte  order, 
founded  upon  no  affidavit,  but  merely  on  his  own  con- 
sent, and  dated  21st  June,  1893,  made  a party  plaintiff  as 
such  administrator. 

On  the  28th  June,  1893,  a statement  of  claim  was  deli- 
vered which  alleged  : (2)  that  Joseph  W.  Phillips  died  on 
the  27th  December,  1892,  intestate;  (3)  that  the  plaintiff 
Tinning  was  his  daughter,  and  one  of  his  next  of  kin,  and 
the  plaintiff  Clarkson  had  been  duly  appointed  administra- 
tor of  his  estate  and  effects,  on  the  application  of  the  next 
of  kin  and  of  the  creditors  of  the  deceased  ; (4)  that  the 
insured  in  his  lifetime  insured  his  life  in  each  of  the  defen- 
dant companies  for  $5,000,  and  the  policies  were  valid  and 
in  existence  at  the  time  of  his  death  ; (5)  that  the  defen- 
dant Bingham,  who  was  also  a daughter  and  one  of  the 
next  of  kin  of  the  deceased,  claimed  to  have  obtained  from 
the  deceased,  on  or  about  the  1st  November,  1892,  assign- 
ments of  the  policies,  and  the  plaintiffs  claimed  that  such 
assignments  were  never  validly  executed  by  the  deceased 
or  by  his  direction  ; (6)  that  there  was  no  consideration 
for  such  assignments  ; (7)  that  at  the  time  such  assign- 
ments were  made,  if  made  at  all,  the  deceased  was  largely 
indebted  to  divers  persons,  and  was  unable  to  pay  his  credi- 
tors in  full,  and  such  assignments  were  a fraud  upon  his 
creditors;  (8)  that  the  same  were  obtained  by  the  defen- 
dant Bingham,  if  at  all,  through  fraud  and  undue  influence, 
and  at  a time  when  the  deceased  was  unable  to  understand 
the  nature  of  the  transaction,  and  unfit  to  transact  any 
business.  And  the  plaintiff  Tinning  claimed  to  have  such 
assignments  set  aside  and  cancelled  as  being  obtained  by 
fraud ; and  the  plaintiff  Clarkson  claimed  to  have  them 
set  aside  and  cancelled  as  being  a fraud  on  the  creditors. 

On  the  4th  September,  1893,  a statement  of  defence  was 
delivered  by  the  defendant  Bingham  which  alleged  : (4) 
that  the  deceased,  on  the  1st  November,  1892,  was  indebted 
to  the  defendant  Bingham  in  $400  and  upwards,  and  upon 
that  day,  in  consideration  of  such  indebtedness,  duly 
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assigned  to  her  all  his  interest  in  the  policies  mentioned  ; 
(5)  that  the  deceased  intended  such  assignment  to  operate 
as  a declaration  under  K S.  O.  ch.  136,  that  the  policy  in 
the  Canada  Life  Assurance  Company  was  to  be  for  her 
benefit;  (6)  she  denied  the  charges  of  fraud  and  undue 
influence,  and  said  that  when  the  deceased  executed  the 
assignments  he  thoroughly  understood  the  nature  of  the 
transaction,  and  was  competent  to  transact  business. 

On  the  6th  September,  1893,  an  order  was  made  dismis- 
sing the  action  against  the  defendant  companies,  and 
striking  their  names  out  of  the  style  of  cause,  they  paying 
into  Court  the  amount  of  the  policies. 

The  action  was  entered  for  trial  at  the  Toronto  Sittings 
beginning  on  the  23rd  October,  1893  ; and  after  it  was  so 
entered,  and  on  the  21st  October,  1893,  the  plaintiffs’  soli- 
citors, acting  also  as  solicitors  for  Lailey,  Watson,  & Co.; 
moved  before  the  Master  in  Chambers  for  an  order  to 
amend  the  statement  of  claim  and  the  record  by  adding 
the  name  of  Lailey,  Watson,  & Co.  as  parties  plaintiff,  as 
suing  on  behalf  of  themselves  and  all  other  creditors  of  the 
deceased,  and  permitting  them  to  plead  that  it  might  be 
declared  that  the  money  secured  by  the  policies  in  the 
pleadings  mentioned  was  an  asset  of  the  estate,  and  liable 
for  the  payment  of  the  claims  of  creditors. 

The  motion  was  supported  by  an  affidavit  made  by  the 
solicitor  for  the  plaintiffs,  in  which  he  stated : (3)  that  the 
plaintiff*  Clarkson  was  appointed  administrator  at  the 
request  of  the  creditors  of  the  deceased,  and  this  action 
was  being  prosecuted  by  him  at  the  request  of  and  on 
behalf  of  such  creditors  ; (4 ) that  the  deponent  had  received 
instructions  from  and  was  acting  for  several  of  such  credi- 
tors, but,  as  the  plaintiff  Clarkson  was  appointed  adminis- 
trator on  behalf  of  such  creditors,  the  deponent  did  not 
prior  to  this  time  think  it  was  necessary  to  make  any  one 
or  more  of  such  creditors  parties,  but  thought  that  Clark- 
son, as  their  representative,  had  in  him  a sufficient  status 
to  prosecute  the  action  on  their  behalf  to  set  aside  the 
assignments  as  a fraud  on  them ; (5)  that  after  careful 
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deliberation  and  consultation  with  counsel,  the  deponent 
now  believed  it  was  necessary  that  some  one  or  more  of 
the  creditors  should  be  added  as  plaintiffs,  and  that  it 
would  be  dangerous  to  proceed  to  trial  without  such 
addition. 

The  plaintiff  Clarkson  also  made  an  affidavit  in  support 
of  the  motion,  in  which  he  stated  : (1)  that  he  was  ap- 
pointed administrator  on  the  application  of  and  at  the 
request  of  creditors  of  the  deceased ; (2)  that  there  were 
a large  number  of  claims  against  the  estate,  and  were  at 
the  time  of  the  making  of  the  alleged  assignments ; (3) 
that  the  estate  was  insolvent,  and  there  was  nothing  left 
outside  of  the  policies  to  pay  the  claims  with  ; (4)  that  he 
was  prosecuting  the  action  on  behalf  of  the  creditors,  and 
believed  it  was  necessary  that  one  of  them  should  be  added 
as  a plaintiff. 

The  consent  in  writing  of  Lailey,  Watson,  & Co.  to  be 
added  as  parties  plaintiff  was  filed  in  support  of  the  motion. 

The  Master  made  the  order  adding  Lailey,  Watson,  & Co. 
as  parties  plaintiff,  as  suing  on  behalf  of  themselves  and 
all  other  creditors  of  the  deceased,  and  permitting  the 
plaintiffs  to  amend  the  pleadings  and  record  by  adding  to 
the  statement  of  claim  a claim  on  behalf  of  the  added 
parties  that  the  assignment  of  the  policies  should  be  set 
aside  and  cancelled  as  being  a fraud  upon  creditors  of  the 
deceased. 

From  this  order  the  defendant  appealed,  and  Galt,  C.  J., 
dismissed  the  appeal. 

The  defendant  appealed  to  the  Divisional  Court  of  the 
Queen’s  Bench  Division,  and  his  appeal  was  argued  on 
the  20th  November,  1893,  before  Armour,  C.  J.,  and 
Falconbridge,  J. 

G.  Millar , for  the  defendant. 

Worrell,  Q.  C.,  for  the  plaintiffs. 

On  the  3rd  March,  1894,  the  judgment  of  the  Court  was- 
delivered  by 
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Armour,  C.  J. — It  is  quite  clear,  in  my  opinion,  that 
this  order  cannot  be  supported. 

It  was  made  under  Con.  Rule  445,  which  provides  that : 
“ Where  an  action  has  been  commenced  in  the  name  of  the 
wrong  person  as  plaintiff,  or  where  it  is  doubtful  whether 
it  has  been  commenced  in  the  name  of  the  right  plaintiff 
or  plaintiffs,  the  Court  or  a J udge,  if  satisfied  that  it  has 
been  so  commenced  through  a bona  fide  mistake,  and  that 
it  is  necessary  for  the  determination  of  the  real  matter  in 
dispute  so  to  do,  may  order  any  other  person  or  persons  to 
be  substituted  or  added  as  plaintiff*  or  plaintiffs,  upon  such 
terms  as  may  seem  just.” 

To  warrant  this  order  it  was  necessary,  therefore,  that  it 
should  be  shewn  in  the  material  brought  before  the  Master 
that  the  action  had  been  commenced  in  the  name  of  the 
wrong  person  as  plaintiff,  or  that  it  was  doubtful  whether 
it  had  been  commenced  in  the  name  of  the  right  plaintiff 
or  plaintiffs,  and  that  it  had  been  so  commenced  through 
a bond  fide  mistake,  and  that  it  was  necessary  for  the 
determination  of  the  real  matter  in  dispute,  that  is,  in  the 
action  so  commenced,  to  add  the  proposed  plaintiffs. 

And  it  is  safe  to  say  that  the  material  brought  before 
the  Master  did  not  shew  any  of  these  prerequisites  to  the 
making  of  the  order,  probably  because  they  could  not  have 
been  shewn. 

The  “ action  commenced,”  as  appears  by  the  indorse- 
ment of  the  plaintiffs’  claim  upon  the  writ  of  summons, 
was  an  action  by  the  plaintiff  Tinning,  as  one  of  the  next 
of  kin  of  one  Phillips,  to  set  aside  the  assignments  of  cer- 
tain policies  of  insurance  upon  the  life  of  the  said  Phillips, 
made  by  the  said  Phillips  to  the  defendant  Bingham,  as 
having  been  obtained  by  the  defendant  Bingham  from  the 
said  Phillips  by  fraud. 

After  the  defendant  Bingham  had  appeared  to  the  action 
so  commenced,  an  order  was  obtained  adding  Clarkson,  as 
administrator  of  the  estate  and  effects  of  the  said  Phillips, 
as  a plaintiff. 


XVI.] 


TINNING  V.  BINGHAM. 


115 


No  affidavit  appears  to  have  been  filed  on  the  applica- 
tion for  this  order,  but  only  the  consent  of  Clarkson,  and 
it  does  not,  therefore,  appear  why  he  was  added  as  a plain- 
tiff, and  he  appears  to  have  been  added  on  the  ex  rparte 
application  of  the  plaintiff  Tinning. 

Clarkson,  as  administrator  as  aforesaid,  was,  no  doubt,  a 
necessary  party  to  the  action  so  commenced,  and  was  pro- 
perly joined  as  such,  but  if  it  was  intended  to  join  him  as 
a plaintiff'  for  the  purpose  of  proceeding  with  a new  action, 
he  was  improperly  added  as  a plaintiff. 

It  must  be  assumed,  in  the  absence  of  anything  to  the 
contrary,  that  he  was  properly  added  as  a plaintiff',  and  if  so, 
he  was  only  added  as  a party  to  the  “ action  commenced.’’ 

In  the  statement  of  claim  the  plaintiffs  join  in  all  the 
allegations  made  therein,  including  the  allegation  “ that  at 
the  time  when  the  said  assignments  were  made  (if  made  at 
all)  the  said  Joseph  W.  Phillips  was  indebted  in  large 
sums  of  money  to  divers  persons,  creditors  of  the  said 
Joseph  W.  Phillips,  and  at  a time  wdien  he  was  unable  to 
pay  said  creditors  in  full,  and  such  assignments  were  a 
fraud  upon  his  creditors.” 

This  allegation  was  wholly  immaterial  in,  and  irrelevant 
to,  the  “ action  commenced,”  and  was  an  allegation  which 
was  not  maintainable  by  either  of  the  plaintiffs,  it  being 
conceded  that  neither  of  them  was  a creditor  of  the  said 
Joseph  W.  Phillips  : Hawes  v.  Leader , Cro.  Jac.  270. 

The  “ action  commenced  ” was  set  down  for  trial,  and 
was  constituted  with  all  the  necessary  parties  for  the 
determination  of  the  action  so  commenced. 

And  it  was  sought  by  the  order  in  question  to  introduce 
new  plaintiffs  not  necessary  “ for  the  determination  of  the 
real  matter  in  dispute,”  which  means  the  real  matter  in 
dispute  in  the  “ action  commenced,”  and  a new  action 
altogether  distinct  from  the  “ action  commenced,”  and  an 
action  which  the  plaintiffs  to  the  <c  action  commenced  ” 
could  not  maintain,  and  thus  adding  to  the  trial  of  the 
“ action  commenced  ” the  trial  of  another  action  by  other 
plaintiffs  for  a different  and  distinct  cause. 
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In  my  opinion,  therefore,  the  appeal  must  be  allowed 
with  costs  here  and  below,  and  the  application  dismissed 
with  costs. 

[An  application  for  leave  to  appeal  was  made  by  the 
plaintiffs  to  the  Court  of  Appeal  on  the  15th  March,  1894, 
and  was  dismissed.] 


Davis  v.  National  Assurance  Company  of  Ireland. 


Pleading — Rule  J/,23 — Denial  of  Liability — Tender  and  Payment  into  Court 
— Prejudice — Costs — Rules  632-640. 

In  an  action  upon  an  insurance  policy  the  defendants  pleaded  denying 
their  liability,  and  also  tender  before  action  and  payment  into  Court. 
The  plaintiff  replied  that  there  was  due  to  him  a larger  sum  than  that 
paid  in. 

Upon  a motion  to  strike  out  the  defences  in  denial : — 

Held , that  they  did  not  tend  to  prejudice,  embarrass,  or  delay  the  fair 
trial  of  the  action,  within  the  meaning  of  Rule  423. 

Discussion  as  to  the  effect  of  the  defences  of  tender  and  payment  into 
Court  upon  the  question  of  costs  and  otherwise. 

Rules  632-640  considered. 

[March  3,  1894. — The  Common  Pleas  Division.'] 

An  appeal  by  the  plaintiff  from  an  order  of  Boyd,  C.,  in 
Chambers,  dismissing  an  appeal  from  an  order  of  the 
Master  in  Chambers  dismissing  a motion  by  the  plaintiff 
to  strike  out  portions  of  the  statement  pf  defence  as  tend- 
ing to  prejudice  and  embarrass  the  fair  trial  of  the  action. 

The  plaintiff  sued  to  recover  an  amount  alleged  to  be 
due  under  a policy  of  insurance.  The  defendants  pleaded 
denying  their  liability,  and  also  pleaded  tender  before 
action  of  a sufficient  sum  to  answer  the  plaintiff’s  claim, 
and  brought  that  sum  into  Court  with  their  defence.  The 
plaintiff’s  motion  was  to  strike  out  the  defences  pleaded  in 
denial.  It  was  made  under  Buie  423,  which  is  as  fol- 
lows : — 

“ The  Court  or  a Judge  may,  at  any  stage  of  the  pro- 
ceedings, order  to  be  struck  out  or  amended  any  matter  in 
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the  pleadings  respectively  which  may  be  scandalous,  or 
which  may  tend  to  prejudice,  embarrass,  or  delay  the  fair 
trial  of  the  action.” 

The  appeal  was  argued  before  a Divisional  Court  com- 
posed of  Rose  and  MacMahon,  JJ.,  on  the  14th  Feb- 
ruary, 1894. 

W.  H.  P.  Clement , for  the  plaintiff.  The  plea  of  tender 
is  different  from  payment  into  Court ; it  is  an  admission 
of  liability  : Dixon  v.  Clark , 5 C.  B.  at  p.  877.  The  effect 
of  it  has  not  been  altered  by  the  modern  Rules  or  prac- 
tice : Griffiths  v.  School  Board  of  Ystradyfodwg,  24  Q.  B.  D. 
307.  With  both  an  admission  and  a denial  of  liability  on 
the  record,  the  plaintiff  will  be  undoubtedly  prejudiced  at 
the  trial. 

Aylesworth,  Q.  C.,  for  the  defendants.  Inconsistent 
pleadings  are  allowed  by  the  practice ; the  defences  are 
alternative  ; an  inconsistent  pleading  is  not  embarrassing 
or  prejudicial. 

Judgment  was  delivered  on  the  3rd  March,  1894. 

Rose,  J. — The  motion  is  to  strike  out  such  portions  of 
the  statement  of  defence  as  put  the  plaintiff  to  prove  his 
whole  claim,  the  plaintiff  contending  that  by  pleading 
tender  and  payment  into  Court,  the  defendant  company 
admitted  its  liability.  The  paragraphs  of  the  defence 
attacked  set  up  fraud,  non-compliance  with  the  conditions 
contained  in  the  contract  of  assurance,  and  generally  deny 
any  and  all  liability  under  the  contract.  What  the  plain- 
tiff really  contends  is,  as  I understand  it,  that  when  once 
it  appears  that  the  defendant  tendered  any  sum  in  pay- 
ment to  the  plaintiff,  such  tender  admitted  the  contract 
and  the  liability  thereunder  for  the  whole  loss  suffered  by 
the  plaintiff,  and  the  defendant  could  not  be  heard  to  urge 
any  defence  which  would  be  inconsistent  with  an  admission 
of  liability  under  the  contract. 

The  motion  is  made  under  Rule  423,  on  the  ground  that 
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the  pleadings,  as  framed,  tend  to  prejudice,  embarrass,  or 
delay  the  fair  trial  of  the  action. 

Inconsistency  upon  the  record,  subject  to  such  an  appli- 
cation, or  subject  to  the  provision  of  Rule  419,  which  doe& 
not  apply  here,  is  no  longer  an  objection  to  a statement  of 
defence  setting  up  distinct,  separate,  and  inconsistent 
defences,  and  so  a plea  of  tender  and  payment  into  Court, 
together  with  pleas  denying  liability,  does  not  any  longer 
offend  any  rule  of  pleading,  unless  the  effect  of  a tender  is 
to  absolutely  prevent  the  defendant  denying  a contract  or 
liability  thereunder.  The  history  of  the  practice  may 
be  found  in  Berdan  v.  Greenwood,  3 Ex.  I).  251,  especi- 
ally at  pp.  254-5.  That  case  decided,  that  “ as  a general 
rule,  a defendant  may  by  his  statement  of  defence  deny 
the  plaintiff1  ’s  causes  of  action,  and  at  the  same  time  plead 
payment  into  Court  in  respect  of  the  whole  or  any  part  of 
them.” 

In  the  2nd  ed.  of  Bullen  & Leake’s  Precedents  of  Pleading, 
p.  586,  it  is  said  that  the  plea  of  tender  “ carries  with  it  all 
the  effects  of  a plea  of  payment  into  Court  as  an  admission 
on  the  record and  at  p.  563  the  cases  are  collected  as  to 
the  effect  of  a payment  into  Court  as  an  admission. 

But  since  the  introduction  of  the  present  practice  and 
procedure,  there  is  no  objection  to  payment  into  Court  and 
denying  the  right  to  sue,  as  appears  from  Berdan  v. 
Greemvood. 

I see  no  reason  why  the  pleader  may,  not  only  say, 
“ I owe  you  nothing,  but  I am  willing  to  pay  you  a 
sum  of  money  as  the  price  of  peace  and  for  the  preven- 
tion of  further  litigation ; ” but  may  also  say,  “ Before 
action  I offered  to  pay  you  such  sum” — unless,  indeed,  in 
some  way,  such  pleading  might  prejudice,  embarrass,  or 
delay  the  fair  trial  of  the  action.  To  determine  this,  it 
is  necessary  to  consider  the  effect  of  pleading  payment  into 
Court  both  with  and  without  the  plea  of  tender. 

Rule  632  permits  the  payment  of  a sum  of  money  into 
Court  by  the  defendant  “ either  before  or  at  the  time  of 
delivering  his  defence,  * * in  satisfaction,  * * and 


XVI.]  DAVIS  V.  NAT’L.  ASSCE.  CO.  OF  IRELAND. 


119 


the  money  when  so  paid  in  shall  remain  in  Court  subject  to 
further  order,  unless  the  plaintiff  elects  to  take  it  out. 
But  the  payment  of  money  into  Court  shall  not  be 
deemed  an  admission  of  the  cause  of  action  in  respect  of 
which  it  is  so  paid.” 

If,  as  here,  the  plaintiff  elects  not  to  take  out  the  money 
paid  in  to  the  whole  cause  of  action,  and  goes  on  to  trial 
and  recovers  more  than  the  amount  paid  in,  he,  of  course, 
recovers  his  costs  of  suit.  If  he  recovers  no  more  than 
paid  in,  the  defendant  is  entitled  to  judgment  and  his  costs 
of  suit : Tobin  v.  McGillis,  12  P.  R.  60. 

If  the  plaintiff  recovers  less  than  the  amount  paid  in,  the 
defendant  is  entitled  to  have  paid  out  to  him  the  excess : 
Gillmor  v.  Cowan,  Court  of  Appeal,  8th  May,  1898,  un- 
reported. 

Then,  if  tender  be  pleaded  and  money  paid  into  Court, 
and  the  plaintiff  recovers  more  than  paid  in,  he  is  entitled 
to  his  costs  ; but  if  he  recovers  no  more  than  paid  in,  the 
defendant  would  be  entitled  to  his  general  costs,  less  any 
costs  which  the  Court  might  award  if  the  plea  of  tender 
was  not  proven. 

If,  therefore,  a plaintiff  do  not  elect  to  take  out  of 
Court  the  sum  paid  in  by  the  defendant,  I do  not  see  how 
the  fair  trial  is  prejudiced  or  embarrassed  by  the  presence 
of  the  plea  on  the  record. 

I do  not,  at  present,  think  of  more  than  one  case  in 
which  such  a plea  may  be  of  any  value  to  a defendant, 
since  the  ruling  in  Tobin  v.  McGillis,  which  has  been 
generally  followed,  and  which  it  is  wise  to  consider  as 
settling  the  practice  on  such  question. 

The  exception  referred  to  is  where  the  defendant  wishes 
to  prevent  the  plaintiff  accepting  the  money  paid  in  and 
taxing  his  costs  under  Rule  637.  It  is  not  now  necessary 
to  determine  what  the  effect  of  such  a plea  may  be  ; as  here 
the  plaintiff  has  replied  that  there  is  due  to  him  a larger 
sum  than  that  paid  in ; but  it  may  hereafter  be  argued  that 
the  effect  of  Griffiths  v.  School  Board  of  Ystradyfodwg,  24 
Q.  B.  D.  307,  and  Gillmor  v.  Cowan,  supra,  is  that  where 
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a plea  of  tender  and  payment  into  Court  is  placed  on  the 
record,  the  plaintiff  cannot  take  the  money  out  without 
confessing  the  plea  and  paying  the  costs. 

If  the  plaintiff  is  willing  to  admit  the  sufficiency  of  the 
amount  paid  in,  but  wishes  to  deny  the  tender,  the  diffi- 
culty will  present  itself  whether  he  may  admit  the 
sufficiency  of  the  amount  paid  in,  and  put  in  issue  the  plea, 
of  tender,  without  at  the  same  time  putting  in  issue  the 
denial  of  liability  raised  by  the  statement  of  defence. 

I merely  call  attention  to  these  questions,  leaving  them 
to  be  determined  when  they  arise  for  adjudication. 

It  may  be  that,  consistently  with  the  decision  in  Gill- 
mor  v.  Cowan , if  the  plaintiff  here  fail  to  prove  any 
liability  at  the  trial,  he  cannot  have  the  money  which  has 
been  paid  into  Court,  but  that  question  also  is  not  yet 
before  us  for  adjudication. 

What  we  have  to  decide  here  is  whether  the  defences  on 
the  record  denying  liability,  together  with  the  pleas  of 
tender  and  payment  into  Court,  tend  to  prejudice,  em- 
barrass, or  delay  the  fair  trial  of  this  action  ; and,  for  the 
reasons  I have  given,  I think  they  do  not. 

The  appeal  must  be  dismissed  with  costs  in  the  cause  to 
the  defendant  in  any  event. 

MacMapion,  J. — I concur. 

The  effect  of  a payment  of  money  into  Court  condi- 
tionally upon  the  defendant’s  liability  being  established, 
and  where  the  defendant  also  pleads  other  defences  to  the 
action,  is  briefly  stated  by  Brett,  M.  B.,  in  Wheeler  v.  United 
Telephone  Co.,  13  Q.  B.  D.  at  p.  613,  thus : “ Where  payment 
into  Court  is  allowed  to  be  pleaded  as  an  alternative  defence, 
it  is  a defence  to  the  action,  in  the  sense  that  if  it  succeeds, 
the  action,  is  defeated.  Whatever  the  exact  form  of  defence 
may  be  in  words,  the  substance  of  it  is  that  the  money  is 
paid  into  Court,  and  the  defence  is  pleaded  as  an  alterna- 
tive defence,  which  means  that  if  the  defendant  fails  in 
the  other  defences  which  he  has  set  up,  this  is  his  defence 
to  the  action.  If  it  succeeds,  the  result  is  the  same  as  if 
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under  the  old  system  of  pleading  the  jury  had  found  in 
favour  of  one  plea  which  went  to  the  whole  cause  of 
action.  In  that  case  there  would  be  verdict  and  judgment 
for  the  defendant,  but  the  plaintiff  would  be  entitled  to 
the  costs  of  the  issues  raised  by  the  other  alternative  de- 
fences which  had  failed.” 

The  “ embarrassment  ” occasioned  to  the  plaintiff  by 
the  plea  of  tender  and  payment  into  Court  is  not  as  to 
the  trial  of  the  action,  but  his  difficulty  would  be  as  point- 
ed out  in  the  judgment  of  my  learned  brother  Rose,  having 
regard  to  the  decision  of  our  Court  of  Appeal  in  Gillmor 
v.  Cowan,  and  Griffiths  v.  School  Board  of  Ystradyfodwg , 
24  Q.  B.  D.  307. 


Hurd  et  al.  v.  Bostwick  et  al. 

Pleading— Rule  1^19 — Reply — Inconsistency — Refusal  of  Judge  to  Try 
A ction — Discretion — Costs — Divisional  Court. 

By  their  statement  of  claim  the  plaintiffs  alleged  themselves  to  be  credi- 
tors for  wages  of  two  of  the  defendants,  and  they  sought  relief  against 
the  third  defendant  only  as  having  obtained  certain  assets  from  the 
other  two,  either  fraudulently  or  upon  a trust  to  pay  the  plaintiffs’ 
claims.  In  their  reply  they  set  up  that  they  were  creditors  of  the 
third  defendant  himself,  upon  the  ground  that  he  was  really  the  person 
who  hired  them.  There  was  no  subsequent  pleading  : — 

Held,  that  the  reply  was  a direct  violation  of  Rule  419  ; and  that  the  trial 
Judge  was  within  his  right  in  refusing,  in  his  discretion,  to  try  the 
action  until  the  issues  were  properly  presented  upon  the  pleadings,  and 
in  directing  that  the  costs  of  the  postponement  should  be  borne  by 
the  plaintiffs. 

No  opinion  expressed  as  to  whether  a Divisional  Court  had  power  to 
review  such  a ruling. 

[March  3,  1894. — The  Queen’s  Bench  Division .] 

The  plaintiffs  by  their  statement  of  claim  alleged  that 
they  were  creditors  of  the  defendants  Schack  and  Evans 
for  wages,  and  that  they  had  obtained  judgment  against 
the  said  defendants  for  the  amount;  that  on  1st  Decem- 
ber, 1892,  when  the  plaintiffs  were  such  creditors,  Schack 
16 — VOL.  xvi.  o.  P.  R. 
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and  Evans  transferred  certain  book  debts  to  the  defendant 
Bostwick,  either  with  intent  to  defraud  the  plaintiffs,  or 
upon  trust  to  pay  the  plaintiffs’  claims  ; that  on  6th  Jan- 
uary, 1893,  Schack  and  Evans  made  an  assignment  for  the 
benefit  of  creditors  ; that  the  defendants  Bostwick,  Schack, 
and  Evans,  before  the  month  of  December,  1892,  conspired 
together  to  defeat  the  plaintiffs’  claims ; that  Bostwick,  by 
making  it  appear  that  the  business  was  practically  under 
his  control,  and  that  he  was  responsible  to  the  plaintiffs 
and  the  other  workmen,  obtained  their  services,  and  they 
abandoned  their  lien  upon  the  goods  manufactured  by 
them ; that  after  having  obtained  their  services  in  this 
manner,  Bostwick  took  formal  possession  under  a chattel 
mortgage  which  he  had  purchased,  and  repudiated  all  lia- 
bility to  the  plaintiffs  and  the  other  workmen ; and  that 
such  taking  possession  was  part  of  the  said  conspiracy  tu 
defraud  the  plaintiffs  and  the  other  workmen ; that  the  value 
of  the  goods  seized  under  the  chattel  mortgage  exceeded  the 
claim  of  Bostwick  under  it ; and  that  he  refused  to  account 
for  the  surplus.  The  plaintiffs  asked  that  the  transfer  of 
book  debts  might  be  declared  fraudulent  and  void  as 
against  them  ; that  an  account  might  be  taken  of  the  deal- 
ings of  Bostwick,  Schack,  and  Evans,  between  February 
and  December,  1892,  and  also  in  relation  to  the  chattel 
mortgage  ; and  that  Bostwick  might  be  ordered  to  pay  the 
plaintiffs’  claims. 

The  defendant  Bostwick  denied  all  charges  of  fraud  and 
unfair  dealing,  and  denied  that  he  conspired  in  any  way 
with  Schack  and  Evans ; and  stated  that  from  a certain 
date,  which  was  after  the  date  at  which  the  plaintiffs 
claim  accrued,  he  agreed  to  pay  and  did  pay  the  wages  of 
the  workmen  employed  by  Schack  and  Evans. 

The  defendants  Schack  and  Evans  said  that  Bostwick 
agreed  to  pay  the  wages  due  the  plaintiffs ; and  that  the 
book  debts  were  transferred  to  him  upon  trust  to  do  so. 
The  defendant  Evans  said  that  Bostwick  was  virtually  in 
control  of  the  business  from  1st  November,  1892,  for 
his  own  benefit. 
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The  plaintiffs  filed  a reply,  in  which,  amongst  other  mat- 
ters, they  set  up  that  Bostwick,  by  a certain  agreement 
with  one  Millichamp,  dated  25th  February,  1891,  and 
by  his  dealings  with  the  business  of  Schack  and  Evans, 
became  the  real  owner  of  it  and  carried  it  on  for  his  sole 
benefit,  and  was,  therefore,  liable  to  the  plaintiffs  for  the 
amount  of  their  claims,  and  should  be  so  declared ; that  at 
all  events,  by  the  said  agreement  he  became  liable  as  a 
partner  in  it. 

The  reply  closed  the  pleadings,  and  the  action  came  on 
for  trial  before  Robertson,  J.,  at  the  Sittings  for  the  trial 
of  non-jury  cases  at  Osgoode  Hall,  on  31st  January,  1894. 

Upon  hearing  the  pleadings  read,  he  pointed  out  that 
the  reply  was  contrary  to  Rule  419,  and  that  the  facts 
above  mentioned  should  have  been  set  up  by  way  of 
amendment  to  the  statement  of  claim,  and  not  by  way  of 
reply.  He  offered  to  allow  plaintiffs’  counsel  to  strike 
them  out  altogether  and  go  on  with  the  trial,  or  to  post- 
pone the  case  until  the  pleadings  should  be  put  in  proper 
shape.  Counsel  refused  to  strike  out  the  reply,  and  the 
learned  Judge  then  ordered  the  case  to  stand  over  until 
the  pleadings  should  be  amended,  and  ordered  that  the 
plaintiffs  should  pay  the  costs  of  the  day  of  the  defendant 
Bostwick. 

During  the  Hilary  Sittings  of  the  Divisional  Court, 
1894,  the  plaintiffs  moved  to  set  aside  this  order,  upon  the 
ground  that  the  reply  was  not  improper,  and  that  in  any 
event  the  plaintiffs  should  not  have  been  ordered  to  pay 
the  costs  of  the  day  to  Bostwick,  who  had  made  no  ob- 
jection to  the  form  of  the  pleadings. 

The  motion  was  argued  on  9th  February,  1894,  before 
the  Divisional  Court  (Falconbridge  and  Street,  JJ.). 

Du  Vernet,  for  the  plaintiffs. 

Shepley,  Q.  C.,  for  the  defendant  Bostwick. 

On  the  3rd  March,  1894,  the  judgment  of  the  Court  was 
delivered  by 
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Street,  J. — Rule  419  provides  that  “ No  pleading  shall, 
except  by  way  of  amendment,  raise  any  new  ground  of 
claim  or  contain  any  allegation  of  fact  inconsistent  with 
the  previous  pleadings  of  the  party  pleading  the  same.” 

The  plaintiffs  here  by  their  statement  of  claim  allege 
themselves  to  be  creditors  of  the  defendants  Schack  and 
Evans,  and  they  seek  relief  against  Bostwick  only  as 
having  fraudulently  obtained  certain  assets  from  Schack 
and  Evans,  and  as  having  received  those  assets  upon  a 
trust  to  pay  their  claim. 

In  their  reply  they  set  up  that  they  are  creditors  of 
Bostwick  himself,  upon  the  ground  that  he  was  really  the 
person  who  hired  them,  either  alone  or  as  a partner  of 
Schack  and  Evans. 

It  is  perfectly  plain  that  this  reply  is  in  this  respect  a 
direct  violation  of  Rule  419,  and  that,  in  consequence  of 
the  new  case  made  by  the  reply,  the  record  and  issues 
were  in  a most  unsatisfactory  state.  Without  saying  that 
I should  myself  have  taken  the  precise  course  taken  by 
my  learned  brother  Robertson  when  th.e  case  came  on  for 
trial  before  him,  both  parties  being  ready  with  their  wit- 
nesses, I am  unable  to  say  that  he  was  wrong  in  refusing 
to  try  the  action  until  the  issues  were  properly  presented 
upon  the  pleadings ; nor,  the  fault  being  that  of  the  plain- 
tiffs, in  directing  that  the  costs  of  the  postponement  should 
be  borne  by  them.  The  matter  was  one  in  the  discretion 
of  the  trial  Judge  ; he  has  acted  within  his  rights,  I think  ; 
and,  therefore,  we  should  not  interfere,  whatever  our  powers 
may  be  of  doing  so,  as  to  which  it  is  not  necessary  we 
should  express  an  opinion. 

The  motion  must,  therefore,  be  dismissed  with  costs  to 
the  defendant  Bostwick  in  any  event. 
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Murray  v.  Brown. 

Discovery — Criminal  Conversation — Particulars — A affidavit  of  Denial — 
Examination  of  Plaintiff’s  Wife — R.  8.  0.  ch.  61 , sec.  7. 

In  an  action  of  criminal  conversation,  after  pleading  and  examination  of 
the  plaintiff  for  discovery,  particulars  of  the  matters  complained  of 
should  not  be  ordered  except  upon  a full  and  satisfactory  affidavit  of 
the  defendant  shewing  his  innocence  and  ignorance  of  the  ground  of 
complaint. 

Keenan  v.  Pringle,  28  L.  R.  Ir.  135,  followed. 

In  such  an  action  there  is  no  power,  having  regard  to  R.  S.  0.  ch.  61,  sec. 
7,  to  order  the  examination  of  the  wife  for  discovery  as  to  the  alleged 
acts  of  adultery. 

[March  27,  1894.—  Boyd,  C.] 

An  appeal  by  the  plaintiff  in  an  action  of  criminal  con- 
versation from  an  order  of  one  of  the  local  Judges  at 
Goderich  requiring  the  plaintiff  to  give  particulars  of  the 
matters  complained  of,  and  also  requiring  the  plaintiff’s 
wife  to  attend  for  examination  for  discovery. 

The  appeal  was  argued  before  Boyd,  C.,  in  Chambers, 
on  the  24th  March,  1894. 

M.  G.  Cameron,  for  the  plaintiff. 

C.  J.  Holman,  for  the  defendant. 

The  following  cases  were  referred  to  : Turner  v.  Kyle,  2 
C.  L.  T.  598  ; 18  C.  L.  J.  402 ; Hollister  v.  Amiable,  14 
P.  R.  11 ; Mason  v.  Van  Camp,  ib.  296  ; Gould  v.  Beattie , 
11  P.  R.  329  ; Thompson  v.  Birkley,  31  W.  R.  230. 

R.  S.  0.  ch.  61,  sec.  7,  was  also  referred  to  : “ The  parties 
to  a proceeding  instituted  in  consequence  of  adultery,  and 
the  husbands  and  wives  of  such  parties,  shall  be  competent 
to  give  evidence  in  the  proceeding : Provided  that  in  such 
case  the  husband  or  wife,  if  competent  only  under  and  by 
virtue  of  this  Act,  shall  not  be  liable  to  be  asked  or  bound 
to  answer  any  question  tending  to  shew  that  he  or  she  has 
been  guilty  of  adultery,  unless  he  or  she  shall  have  already 
given  evidence  in  the  same  proceeding  in  disproof  of  his 
or  her  alleged  adultery.” 
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Judgment  was  delivered  on  the  27th  March,  1894. 

Boyd,  C. — This  is  an  action  of  criminal  conversation,  in 
which  the  case  is  at  issue,  and  both  parties  have  been 
examined.  Upon  the  defendant’s  application,  based  on  an 
affidavit  of  denial,  the  Master  has  ordered  particulars  of 
the  matters  complained  of,  with  dates,  times,  and  places, 
and  has  also  ordered  the  wife  of  the  plaintiff  to  attend  for 
examination. 

The  affidavit  strikes  me  as  equivocal  : “ I deny  that  I 
ever  debauched,  * * or  that  I ever  alienated  the  affec- 

tion, etc.,  and  that  I at  any  time  assaulted,”  etc.  That, 
according  to  a possible  meaning,  may  be  satisfied  by  the 
fact  that  the  defendant  has  pleaded  making  such  denial 
on  the  record.  In  the  circumstances  of  this  case,  after 
pleading  and  after  examination  of  the  plaintiff  so  as  to 
obtain  all  the  knowledge  he  could  communicate,  I do  not 
think  particulars  should  now  be  ordered  on  this  material. 
I favour  the  practice  laid  down  in  the  Irish  Court  in 
Keenan  v.  Pringle , 28  L.  It.  Ir.  135,  that  the  affidavit  of 
the  defendant  should  be  full  and  satisfactory,  shewing 
that  the  application  is  made  and  the  information  is  required 
in  good  faith  ; that  the  defendant  is  innocent  of  the  charge 
made  against  him,  and  that  he  is  ignorant  of  the  ground 
of  the  complaint ; and  that  he  will  be  placed  at  an  unjust 
disadvantage  upon  the  trial,  if  he  does  not  get  the  particu- 
lars beforehand. 

Upon  the  other  branch  of  the  appeal,  there  is  no  power 
to  enforce  discovery  from  the  wife  as  to  the  alleged  acts  of 
adultery.  This  would  contravene  the  statute  R.  S.  O.  ch. 
61,  sec.  7,  which  renders  such  evidence  competent  but  not 
compellable.  It  is  no  answer  to  say  that  the  examination 
is  only  for  discovery,  but  not  for  the  purposes  of  the  trial ; 
when  taken,  it  is  evidence  obtained  compulsorily  by  means 
of  the  order,  and  should  not  be  thus  obtained  for  any  pur- 
pose in  the  proceeding. 

I discharge  the  order,  and  costs  will  be  in  the  cause  to 
the  plaintiff. 


XVI.] 


CASEY  V.  MORDEN. 


127 


Casey  v.  Morden. 

Costs — Taxation — Fee  Paid  on  Settling  Bond — Tariff  B. 

A disbursement  charged  in  a bill  of  costs  of  $1  paid  in  stamps  to  an  officer 
of  the  Court  upon  settling  a bond  was  disallowed  upon  appeal  from 
taxation. 

Such  a fee  is  not  authorized  by  tariff  B.  annexed  to  the  Consolidated  Rules 
under  the  item  “ Every  reference,  inquiry,  examination,  or  other  special 
matter.  ” 

[March  29,  1894.—  Bose,  J.] 


Ax  appeal  by  the  defendant  from  the  taxation  of  the 
plaintiff’s  costs  of  the  action  (in  the  High  Court)  by  a 
local  taxing  officer. 

There  were  several  items  in  question,  one  being  the  sum 
of  81  paid  by  the  plaintiff  in  stamps  upon  the  settling  and 
allowing,  before  an  officer  of  the  Court,  of  a bond  filed  by 
the  plaintiff  for  security  for  costs,  which  sum  was  charged 
in  the  plaintiff’s  bill  as  a disbursement. 

The  defendant  appealed  as  to  this  item,  on  the  ground 
that  there  was  no  authority  for  the  payment  of  this  fee 
of  81. 


Rule  1218  provides  that  “ The  fees  and  disbursements 
payable  in  stamps  or  otherwise  upon  proceedings  in  the 
High  Court  and  the  Court  of  Appeal  shall  henceforward 
be  those  enumerated  in  tariff  B,  annexed  hereto.” 

Tariff  B,  under  the  sub-head  “ Fees  to  be  payable  in 
stamps — Clerk  of  the  Process,  Clerk  of  Records  and  Writs, 
Registrars,  Local  Registrars,  Deputy  Registrars,  Deputy 
Clerks  of  the  Crown,  Clerk  in  Chambers,  Accountant,  and 
Taxing  Officers  in  the  High  Court,  and  the  Clerks  of  the 
County  Courts,”  contains  the  following  items  (Nos.  4?  and 
5 on  p.  1093  of  Holmested  and  Langton’s  Judicature 
Act) : — 

Every  reference,  inquiry,  exam-  Higher  Scale.  Lower  Scale 
ination,  or  other  special  matter  ai(?0urts?ty 

for  every  meeting  not  exceeding 
one  hour 


81  00 


0 75 
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Every  reference,  inquiry,  exami- 
nation, or  other  special  matter  for 
every  additional  hour  or  less 1 00  0 50 


The  appeal|was  argued  before  Rose,  J.,  in  Chambers,  on 
the  9th  March,  1894. 

J.  M.  Clark , for  the  defendant. 

Douglas  Armour,  for  the  plaintiff. 

Judgment  was  delivered  on  the  29th  March,  1894. 

Rose,  J. — I do  not  think  that  under  the  4th  item  in  the 
tariff  found  on  p.  1093  of  Holmested  and  Langton’s  Judi- 
cature Act,  the  fee  of  $1  in  stamps  on  settling  bond  is- 
payable.  The  attendance  is  not,  in  x my  opinion,  upon 
either  a reference,  inquiry,  or  examination,  nor  is  it  a 
special  matter  in  the  nature  of  a reference,  inquiry,  or  ex- 
amination. The  right  to  levy  a tax  must  be  expressly 
given. 

This  ruling  is  in  accordance  with  the  ruling  of  the 
learned  Chancellor  on  the  29th  September,  1888,  noted  in 
Holmested  and  Langton,  p.  1093,  where  he  held  that  an 
attendance  upon  the  Master  to  settle  minutes  of  judgment 
was  not  within  the  matters  referred  to. 

I have  conferred  with  the  Chancellor  as  to  the  item  in 
question,  and  am  at  liberty  to  state  that  he  is  of  the  same- 
opinion  that  I have  formed. 

Appeal  allowed  as  to  this  item . 
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Morrow  v.  McDougald. 

Evidence — Foreign  Commission — Material  on  Application  for — Staying 

Trial. 

Where  an  application  for  a foreign  commission  is  made  before  issue  joined, 
and  it  is  not  certain  what  the  issues  will  be,  the  party  applying  must 
disclose  the  nature  of  the  evidence  to  be  given  by  the  foreign  witness, 
that  the  Court  may  gauge  whether  it  is  likely  to  be  material  and  neces- 
sary. 

Smith  v.  Greey,  10  P.  R.  531,  explained. 

And  where  issue  had  been  joined  two  months  before  the  sittings  for  which 
the  plaintiff  gave  notice  of  trial,  and  the  defendant  applied  five  days 
before  the  sittings  for  a commission  to  examine  a foreign  witness,  upon 
an  affidavit  simply  stating  that  the  witness  was  necessary  and  material, 
and  he  was  advised  and  believed  he  could  not  safely  proceed  to  trial 
without  his  evidence,  and,  while  not  explaining  the  delay,  stating  that 
the  application  was  made  in  good  faith  and  not  for  delay,  a Judge  in 
Chambers  refused  to  interfere  with  a Master’s  order  for  a commission 
and  a stay  of  the  trial,  except  by  directing  that  the  trial  should  take 
place,  on  the  return  of  the  commission,  in  an  adjoining  county. 

[March  27, 1894.—  Boyd,  C.] 

An  appeal  by  the  plaintiff  from  an  order  of  the  Master 
in  Chambers  allowing  the  defendant  to  issue  a foreign 
commission  for  the  examination  of  Hugh  M.  Fletcher,  a 
witness  in  his  behalf,  at  the  city  of  Cleveland,  in  the  State 
of  Ohio,  and  staying  the  trial  of  the  action  until  the 
return  of  such  commission. 

The  action  was  for  malicious  prosecution.  The  state- 
ment of  claim  alleged  the  laying  of  an  information  by  the 
defendant,  the  issue  of  a warrant,  the  arrest  of  the  plain- 
tiff at  the  city  of  Cleveland,  his  subsequent  imprisonment, 
his  arraignment  before  a magistrate  on  a criminal  charge 
laid  by  the  defendant,  and  his  acquittal.  It  also  alleged 
malice  and  want  of  reasonable  and  probable  cause.  The 
venue  was  laid  at  London.  The  statement  of  defence 
was : 1.  “ The  defendant  admits  that  he  is  a farmer  resid- 
ing in  the  township  of  Ekfrid,”  etc.  2.  “ Except  as  here- 
inbefore admitted,  the  defendant  denies  all  the  allegations 
contained  in  the  statement  of  claim.” 

In  support  of  the  application  for  a commission  the  de- 
fendant’s affidavit  stated  that  Hugh  M.  Fletcher,  formerly 
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of  the  township  of  Ekfrid,  was  a material  and  necessary 
witness  for  him  (the  defendant)  in  this  action,  and  he  was 
advised  and  verily  believed  he  could  not  safely  proceed  to 
trial  without  his  evidence ; that  Fletcher  was  a physician 
practising  at  Cleveland  ; that  he  would  be  unable  to  at- 
tend as  a witness  at  the  assizes  to  be  held  at  London  on 
the  27th  March,  1894 ; that  the  defendant  had  a good 
defence  on  the  merits ; and  the  application  was  made  bond 
fide  and  not  for  delay. 

An  affidavit  of  the  defendant’s  solicitor  shewed  that  the- 
statement  of  defence  was  delivered  on  the  28th  Decem- 
ber, 1893,  in  time  to  enable  the  plaintiff  to  give  notice  of 
trial  for  the  London  Winter  Assizes ; that  no  joinder  of 
issue  was  delivered ; and  that  on  the  13th  March,  1894, 
the  plaintiff  served  notice  of  trial  for  the  27th  March, 
1894. 

Notice  of  motion  was  served  (by  leave)  on  the  21st  of 
March,  1894,  and  the  motion  was  heard  by  the  Master  in 
Chambers  on  the  following  day. 

In  answer  to  the  motion,  an  affidavit  of  the  plaintiff’s- 
solicitor  was  filed,  in  which  he  stated  that  ever  since  the 
18th  January,  1894,  when  the  cause  became  at  issue,  the 
defendant  had  been  in  a position  to  have  the  evidence  of 
Fletcher  taken,  but  had  made  no  move  until  after  the 
action  had  been  entered  for  trial ; that  he  believed 
Fletcher  was  not  a necessary  and  material  witness  on 
behalf  of  the  defendant,  who  did  not  shew  what  Fletcher 
was  required  to  prove  ; that  if  the  order  were  granted,  it 
would  have  the  effect  of  postponing  the  trial  till  the 
autumn. 

On  the  22nd  March,  1894,  the  Master  made  the  order 
appealed  against. 

The  appeal  was  taken  on  the  ground  that  the  order  was 
improperly  made  or  the  trial  improperly  stayed,  because 
Fletcher  was  not  sufficiently  shewn  upon  the  whole  case 
to  be  a necessary  and  material  witness  on  behalf  of  the 
defendant  upon  the  issues  raised  by  the  pleadings,  and 
upon  other  grounds  disclosed  in  the  material. 
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The  appeal  was  argued  before  Boyd,  C„  in  Chambers,, 
on  the  24th  March,  1894. 

Shepley,  Q.  C.,  for  the  plaintiff.  The  affidavit  of  the 
defendant  is  on  information  and  belief,  and  is  insufficient 
under  Rule  609.  Rules  586-588  shew  what  is  required 
upon  an  application  for  a commission.  The  applicant 
should  shew  what  evidence  he  expects  to  obtain  : Smith 
v.  Greey , 10  P.  R.  531;  Langen  v.  Tate , 24  Ch.  D.  522. 
Under  the  pleadings,  as  framed,  the  defendant  cannot  give- 
evidence  of  reasonable  and  probable  cause.  He  must  set 
out  the  material  facts  on  which  he  relies.  See  Rules  399- 
400  ; Bullen  & Leake’s  Pleadings,  4th  ed.,  p.  42  ; Holme- 
sted  and  Langton’s  Judicature  Act,  forms  at  pp.  999,. 
1000. 

Douglas  Armour,  for  the  defendant.  Rule  586  provides 
for  the  examination  on  commission  of  a party  to  the  cause, 
and  requires  the  applicant  to  state  the  facts  intended  to  be 
proved  ; but  Rule  588,  providing  for  the  examination  of  a 
mere  witness,  has  not  that  requirement.  Smith  v.  Greey , 

10  P.  R.  531,  was  afterwards  modified  by  Smith  v.  Greey , 

11  P.  R.  38.  As  to  the  question  of  pleading,  see  Rule 
402. 

Judgment  was  delivered  on  the  27th  March,  1894. 

Boyd,  C. — Smith  v.  Greey,  10  P.  R.  531,  is  apt  to  mis- 
lead as  at  present  noted  in  the  reports.  It  is  to  some 
extent  explained  in  another  application  in  the  same  case, 
at  11  P.  R.  38.  I have  looked  at  my  note  book  of  23rd 
February,  1885,  and  find  that  the  witness  proposed  to  be 
examined  was  said  to  be  “ treacherous,”  and  had  been  as 
an  expert  interviewed  and  “ retained”  by  both  plaintiff 
and  defendant.  The  parties  varied  as  to  what  he  was  to 
give  evidence  about,  and  it  was  not  apparent  what  the 
issues  would  be,  as  the  particulars  of  defence  (the  case 
being  a patent  case)  had  not  been  delivered.  Leave  was 
given  to  renew  the  application  after  issue  joined  on  more 
explicit  information  as  to  the  points  upon  which  the  wit- 
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ness  was  expected  to  speak.  The  meaning  o£  the  observa- 
tions reported  in  10  P.  R.  is  that  in  a case  where  the 
application  is  before  issue  joined,  and  it  is  not  certain  what 
the  issues  will  be,  the  party  applying  must  disclose  the 
nature  of  the  evidence  to  be  given  by  the  foreign  witness, 
that  the  Court  may  judge  as  far  as  possible  whether  it  is 
or  is  likely  to  be  material  and  necessary. 

In  this  appeal  I do  not  think  that  I can  usefully  inter- 
fere except  to  say  that  the  trial  should  be  had  on  the 
return  of  the  commission  at  an  adjoining  county,  say 
Chatham. 

The  material  is  sufficient  to  justify  the  Master  in  making 
the  order,  and  I have  no  such  decided  view  upon  all  the 
material  as  to  be  warranted  in  overruling  his  discretion. 
Costs  will  be  in  the  cause. 


Swain  y.  Mail  Printing  Company. 

Security  for  Costs — Libel — R.  S.  O.  ch.  57,  sec.  9 — Merits — Privilege — 

Defence. 

On  an  application  under  R.  S.  0 ch.  57,  sec.  9,  for  security  for  costs  in  an 
action  of  libel,  the  Judge  is  not  to  try  the  merits  of  the  action  ; if  it 
appears  on  the  affidavits  filed  by  the  defendant  that  there  is  a prima 
facie  case  of  justification  or  privilege,  and  that  the  plaintiff  is  not  pos- 
sessed of  property  sufficient  to  answer  costs,  the  statute  is  satisfied,  and 
security  should  be  ordered  ; it  is  not  for  the  Judge  to  pass  upon  dis- 
puted facts  disclosed  in  conflicting  affidavits  filed  against  the  applica- 
tion. 

[March  27,  1894.—  Boyd,  C.] 

An  appeal  by  the  plaintiff  from  an  order  of  the  Master 
in  Chambers,  under  R.  S.  0.  ch.  57,  sec.  9,  requiring  the 
appellant  to  give  security  for  costs  of  an  action  of  libel. 

The  statement  of  claim  alleged  : (1)  That  the  plaintiff  was 
a married  woman  residing  in  the  city  of  Toronto,  and  the 
defendants  were  the  printers  and  publishers  of  a daily 
newspaper  known  as  “ The  Toronto  Daily  Mail (2)  That 
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on  the  16th  January,  1894,  the  defendants  falsely  and 
maliciously  wrote  and  published  of  the  plaintiff  the  words 
following  : — “ Thomas  Swain”  (meaning  the  husband  of 
the  plaintiff),  “ through  his  counsel,  yesterday  agreed  in 
the  police  court  to  support  his  wife  if  she  would  forsake 
some  improper  associates  to  whom  he  objected”  (meaning 
thereby  that  the  plaintiff  habitually  consorted  with  men 
and  other  women  of  a low,  vicious,  and  depraved  character, 
and  pursued  the  immoral  calling  or  immoral  practices  of  a 
prostitute  in  order  to  procure  or  aid  in  procuring  subsis- 
tence, which  said  mode  or  course  of  living  the  said  Swain, 
who  was  then  on  trial  on  a charge  of  non-support  of  the 
plaintiff,  was  entitled  to  have  discontinued  by  the  plaintiff 
before  and  as  a condition  of  his  undertaking  to  support  the 
plaintiff.)  “ The  magistrate”  (meaning  thereby  the  police 
magistrate  for  the  city  of  Toronto,  then  presiding),  “thought 
this  a fair  proposal”  (meaning  thereby  that  the  charge 
against  the  plaintiff  that  she  consorted  with  improper  asso- 
ciates was  true,  and  that  Thomas  Swain  was  justified  in 
alleging  that  the  plaintiff  had  so  consorted  with  improper 
associates).  And  the  plaintiff  claimed  $4,000  damages  for 
the  injury  to  her  by  the  publication. 

The  defendants  moved  for  security  for  costs  upon  an 
affidavit  of  the  city  editor  of  their  newspaper,  in  which  it 
was  stated  that  the  paragraph  complained  of  was  furnished 
by  a reporter  on  the  regular  staff  of  the  newspaper,  as  a 
fair  and  true  report  of  a proceeding  in  the  city  police  court, 
and  was  published  in  good  faith  and  without  motive ; that 
the  reporter  had  since  gone  abroad  on  a long  journey,  and 
was  then  absent  from  the  Province  ; that  the  deponent  had 
no  personal  knowledge  of  the  plaintiff  or  her  husband 
or  of  the  facts  of  the  case  other  than  as  appeared  in  the 
paragraph  ; that  he  had  afterwards  published  a statement 
put  forward  by  the  plaintiff’s  brother,  to  give  the  plaintiff 
the  benefit  of  having  her  own  side  of  the  case  published  ; 
that  the  deponent  was  advised  by  the  defendants’  solici- 
tors and  believed  that  the  defendants  had  a good  defence 
-on  the  merits,  and  that  the  paragraph  complained  of  was 
18 — VOL.  xvi.  o.  p.  R. 
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privileged  and  not  actionable ; that  he  was  informed  and 
believed  that  the  plaintiff  was  a person  of  no  means  and 
not  possessed  of  property  sufficient  to  answer  to  the  costs 
of  this  action  in  case  a verdict  or  judgment  should  be 
given  in  favour  of  the  defendants. 

The  defendants  also  filed  an  affidavit  of  the  Crown 
attorney  for  the  city  of  Toronto,  who  said  he  was  present 
in  the  police  court  as  Crown  counsel  in  the  case  against 
the  plaintiff’s  husband  on  the  day  when  it  was  before  the 
magistrate,  and  heard  the  evidence,  and  the  report  com- 
plained of  was  a fair  and  authentic  report  of  the  result  of 
the  proceedings,  more  moderate  than  the  facts  would  have 
warranted ; that  from  the  evidence  given  in  the  police  court, 
he  believed  the  plaintiff  was  not  a person  of  any  means 
whatever. 

In  answer  to  the  application  for  security  the  plaintiff 
filed  her  own  affidavit  and  the  affidavits  of  three  other 
persons  who  were  present  in  the  police  court  on  the  occa- 
sion in  question.  They  all  four  denied  the  correctness  of 
the  report,  and  the  plaintiff  stated  that  she  had  been  greatly 
injured  by  it.  It  was  not  denied  that  the  plaintiff  was  a 
person  of  no  means. 

The  plaintiff’s  appeal  from  the  order  requiring  her  to 
give  security  for  costs  was  argued  before  Boyd,  C.,  in 
Chambers,  on  the  24th  March,  1894. 

DuVernet , for  the  plaintiff.  The  defendants  must  dis- 
close a good  defence  on  the  merits ; they  must  shew  what 
their  defence  is.  This  publication  could  not  be  for  the 
public  benefit.  Nothing  occurred  in  the  police  court  on 
the  occasion  in  question  except  an  adjournment,  and  yet  a 
report  of  it  is  published.  How  can  that  be  for  the  public 
benefit  ? A report  of  that  kind  cannot  be  privileged  : 
Saunders  v.  Mills , 6 Bing.  213 ; Flint  v.  Pike , 4 B.  & C. 
473 ; Kirnber  v.  Press  Association,  [1893]  1 Q.  B.  65 ; 
Cowan  v.  Landell,  13  O.  R.  13 ; Farmer  v.  Hamilton 
Tribune  Co.,  3 0.  R.  538. 
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Swabey,  for  the  defendants.  The  order  is  right : Lan- 
caster v.  RycJcman,  15  P.  B.  199  ; Southwich  v.  Hare , ib. 
222.  The  publication  was  privileged  as  a fair  and  accur- 
ate report  of  what  took  place  in  the  police  court.  The 
order  was  in  the  discretion  of  the  Master. 

Judgment  was  delivered  on  the  27th  March,  1894. 

Boyd,  C. — On  applications  for  security  for  costs  under 
B.  S.  O.  ch.  57,  sec.  9,  the  Judge  is  not  to  try  the  merits 
of  the  case  or  to  pass  upon  disputed  facts  disclosed  in  con- 
flicting affidavits  filed  against  the  application.  The  mate- 
rials under  oath  used  by  the  applicant  are  to  be  weighed, 
and  if  from  these  it  appears  that  there  is  a good  defence 
on  the  merits — that  is,  a primd  facie  case  of  justification  or 
privilege — one  which  ought  to  succeed  if  it  is  not  answered 
or  explained  away  at  the  trial,  then  the  statute  is  satisfied 
and  security  should  be  ordered.  Such  is  this  case ; the 
affidavits  of  the  defendants  shew  a fair  and  accurate  report 
of  what  occurred  in  the  open  court  of  the  police  magis- 
trate; that  is  sufficient  for  the  obtaining  of  security. 
Whether  the  defence  will  be  substantiated  when  tried 
before  a jury,  is  another  matter  not  now  pertinent. 

The  appeal  is  dismissed  with  costs. 
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Re  Hawkins. 

Costs — Trusts  and  Trustees — Discharge  of  Trustee — Petition — Passing 
Accounts — Inquiry  as  to  Liability  of  Trustee. 

Upon  a petition  by  a surviving  trustee  under  a will  to  be  discharged  from 
the  trusteeship,  it  appeared  that  a trust  fund  created  by  the  will  had 
become  impaired,  and  a reference  was  directed  to  take  an  account  of 
the  dealings  of  the  trustees  with  the  fund.  The  Master  reported  that 
a portion  of  the  fund  had  been  lost  in  the  hands  of  the  petitioner’s 
deceased  co-trustee,  and  that  the  estate  of  the  latter  was  liable  therefor. 
Upon  appeal  the  report  was  sent  back  to  be  amended  by  charging  the 
petitioner  with  the  portion  of  the  fund  so  lost  by  his  co-trustee  : — 
Held , that  the  inquiry  as  to  the  petitioner’s  liability  having  resulted  un- 
favourably to  him,  he  must  bear  the  costs  of  it ; but  was  entitled  to 
receive  out  of  the  fund  his  costs  of  the  petition  and  of  bringing  in  his 
accounts  ; and,  upon  payment  of  the  amount  found  due  by  him,  and  of 
the  costs  awarded  to  be  paid  by  him,  to  his  discharge. 

[March  19,  1894. — Robertson , J.] 

This  was  a motion  by  the  petitioner  to  settle  the  min- 
utes of  an  order  and  for  the  ^costs  of  a petition  and  refer- 
ence, under  the  circumstances  set  out  in  the  judgment. 

The  motion  was  argued  before  Robertson,  J.,  in  his 
Chambers,  on  the  17th  March,  1894. 

Hoyles , Q.  C.,  for  the  petitioner. 

Swabey , for  the  adult  respondents. 

A.  J.  Boyd,  for  the  infant  respondents. 

Judgment  was  delivered  on  the  19th  March,  1894. 

Robertson,  J. — This  is  an  application  to  settle  the 
minutes  and  for  costs  of  the  petitioner,  who  has  applied 
to  be  discharged  from  the  trusteeship  under  the  will  of 
the  late  Thomas  Hawkins,  who  departed  this  life  in  J une, 
1874.  Probate  of  his  will,  etc.,  was  granted  to  the  late 
Adam  Hudspeth,  a solicitor,  and  to  the  petitioner,  Charles 
Britton,  who  took  upon  themselves  the  administration  of 
the  estate.  Hudspeth  died  in  May,  1890.  The  petition 
alleged  that  Hudspeth  was  the  chief  or  acting  executor ; 
and  his  estate  is  now  being  administered  by  the  Court ; but 
it  appears  that  a trust  fund  of  $1,500,  created  by  the  will, 
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of  Hawkins,  which  came  to  the  hands  of  his  executors, 
was  impaired ; and  on  the  petition  of  Britton  to  he  dis- 
charged, it  was  referred  to  the  Master  at  Lindsay  to  take 
an  account  of  his,  Britton’s,  dealings  with  the  estate  of 
Hawkins,  and  of  the  dealings  of  Hudspeth,  as  executors 
and  trustees  under  said  will,  so  far  as  the  respondents  were 
interested  under  the  said  will,  in  regard  to  the  said  trust 
fund  of  $1,500. 

The  Master  reported  that  no  part  of  the  said  sum  of 
$1,500  came  to  the  hands  of  Britton,  but  to  the  hands  of 
Hudspeth,  and  that  his  estate  was  liable  for  the  payment 
of  $1,050 ; that  no  part  of  the  said  sum  of  $1,050  had 
been  invested  for  the  respondents,  as  directed  by  the  will 
of  Hawkins  ; and  that  the  same  had  been  lost  in  the  hands 
of  Hudspeth. 

The  Master  also  found  that  Britton  had  proved  on  the 
estate  of  Hudspeth  for  the  amount  found  due  by  that 
estate  to  the  estate  of  Hawkins,  and  that  all  that  Britton 
had  received  therefrom  was  $347.77,  which  the  Master 
charged  him  with  as  a trustee  under  the  Hawkins  will 
together  with  $27  for  interest,  in  all,  $374.77,  less  $3  paid 
by  him  on  obtaining  cheques  from  the  Court  for  dividends, 
etc.,  leaving  a balance  against  him  of  $371.71.  From  this 
finding  there  was  an  appeal,  which  came  on  for  hearing 
before  me,  and  after  hearing  all  parties,  and  duly  consider- 
ing what  was  alleged  by  counsel,  and  after  hearing  and 
considering  the  evidence  adduced  before  the  Master,  I 
allowed  the  appeal  with  costs,  and  referred  the  report  back 
to  be  amended  by  charging  the  petitioner  with  the  further 
sum  of  $1,050,  which  the  Master  found  had  been  lost  in 
the  hands  of  Hudspeth. 

The  petitioner  acquiesces  in  my  judgment,  and  the  ques- 
tion now  before  me  is  whether  he  is  entitled  to  have  his 
costs  qf  the  reference  out  of  the  estate,  or  rather  out  of  the 
particular  trust  fund,  as  there  are  no  other  estate  funds,  so 
far  as  is  known  to  the  Court,  out  of  which  the  costs  can 
be  paid  ; or  whether  the  petitioner  should  pay  all  costs, 
etc. 
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A mass  of  correspondence,  verified  by  an  affidavit  made 
by  the  respondents’  solicitor,  has  been  put  in  on  this  appli- 
cation for  the  purpose  of  shewing  that  there  was  only  one 
question  between  the  parties,  viz.,  that  of  the  petitioner’s 
liability  for  the  amount  which  the  Master  has  since  reported 
was  lost  in  the  hands  of  Hudspeth.  Neither  seemed  to 
know  of  grounds  sufficient  to  warrant  an  application  for 
discharge  of  the  petitioner  as  trustee,  etc.,  but  they  did 
agree  to  disagree  as  to  the  liability  of  the  petitioner  to 
make  good  the  loss.  So  it  was  referred  to  the  Master  to 
take  the  accounts,  as  before  stated,  as  to  this  one  matter  ; 
there  was  no  difficulty  as  to  the  amount ; that  was  easily 
ascertained  ; in  fact  it  had  been  ascertained  by  the  same 
Master  in  Re  Hudspetti&E state  ; so  that  the  inquiry  was  as 
to  the  petitioner’s  liability.  That  has  resulted  in  fixing  it 
upon  the  petitioner,  and  the  question  is,  who  should  bear 
the  costs  of  that  inquiry  ? 

I have  been  referred  to  several  cases  in  which  the  ques- 
tion may  be  said  to  have  arisen.  In  Re  Weall,  Andrevjs  v. 
Weall,  42  Ch.  I).  674,  the  action  was  brought  charging  the 
defendants,  who  were  trustees,  for  a loss  occasioned  through 
their  solicitor  charging  certain  costs  which  were  unneces- 
sarily incurred.  The  action  was  decided  against  the  trus- 
tees, and  they  were  ordered  to  pay  the  costs.  The  other 
cases  cited  or  referred  to  were  Speight  v.  Gaunt , 22  Ch.  D. 
727,  affirmed  in  the  House  of  Lords,  9 App.  Cas.  1 ; Turner 
v.  Hancock , 20  Ch.  D.  303  ; Stott  v.  Milne , 25  Ch.  D.  710  ; 
from  which  I think  it  clear  that  the  inquiry  as  to  respon- 
sibility of  the  trustee  having  resulted  in  fixing  it  upon 
him,  he  must  bear  and  pay  the  costs  occasioned  thereby. 

On  the  other  hand,  the  late  case  of  Re  Helps , 15  P.  R.  7, 
was  cited,  which  does  not,  however,  touch  the  point  before 
me.  That  was  a case  like  this,  in  so  far  as  the  application  for 
release  by  the  trustee  is  concerned,  but  there  was  no  ques- 
tion of  liability  to  be  disposed  of  ; it  was  a simple  question 
of  taking  the  ordinary  accounts  of  an  ordinary'  trustee,  he 
holding  himself  responsible  for  whatever  might  be  found 
byT  the  Master  chargeable  to  him  ; now  here,  I think  the 
petitioner,  Britton,  is  entitled  to  the  costs  of  the  petition 
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and  its  presentation  to  the  Court,  because,  without  the 
intervention  of  the  Court,  he  could  not  be  discharged, 
there  being  infants  interested  as  cestuis  que  trust ; and, 
moreover, for  passing  the  accounts  in  the  Master’s  Office  ; but 
I think  there  he  must  stop,  and  must  pay  whatever  addi- 
tional costs  have  been  occasioned  by  the  inquiry  as  to  his 
liability  to  account  for  the  money  which  the  Master  found 
had  been  lost  in  the  hands  of  the  petitioner’s  co-trustee 
Hudspeth.  The  costs  of  the  appeal  from  the  Master’s 
report  have  already  been  disposed  of  by  me  in  my  judg- 
ment on  the  appeal. 

I note  that  the  solicitor  for  the  respondents  has  filed  on 
this  application  an  affidavit  verifying  copies  of  certain 
correspondence  which  had  previously  taken  place  between 
him  and  the  solicitor  for  the  petitioner.  These  copies  of 
letters  are  not  necessary.  The  originals  should  have  been 
produced,  and  thus  much  saved  ; and,  besides  that,  I think 
it  very  objectionable  to  set  them  out  in  separate  schedules, 
as  has  been  here  done,  each  letter,  nine  in  number,  being 
placed  in  a “ schedule,”  and  each  schedule  certified  by  the 
commissioner  before  whom  the  affidavit  is  sworn  to  be  the 
schedule,  etc.,  referred  to  in  the  affidavit.  I cannot  see  the 
obj  ect  of  all  this  ; I hope  it  was  not  for  the  purpose  of  add- 
ing to  the  expense  of  this  application  ; if  it  was,  it  is  unfor- 
tunate ; there  was  no  necessity  for  all  this,  and  no  costs 
whatever  should  be  allowed  for  preparing  these  schedules, 
copies  of  letters,  or  for  the  certificates  of  the  commis- 
sioner written  thereon. 

The  order  will  go  to  allow  the  petitioner  his  costs  of  the 
petition  and  its  presentation  to  the  Court,  and  for  bringing 
in  his  accounts,  out  of  the  trust  fund  ; and  the  order  will 
also  go  directing  the  petitioner  to  pay  all  other  costs,  those 
of  the  official  guardian  for  the  infants  as  between  solicitor 
and  client,  and  those  of  the  adults  as  between  party  and 
party ; upon  payment  of  which,  and  the  amount  found  due 
and  in  his  hands,  and  ordered  to  be  paid  into  Court,  the 
petitioner  will  be  discharged  from  the  office  of  trustee  refer- 
red to  in  his  petition,  it  having  been  considered  unneces- 
sary to  appoint  a new  trustee  in  his  place. 
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Paul  y.  Rutlidge. 


County  Court  Appeal — Delay  in  Setting  Down — Stay  of  Proceedings — 
Dismissal — R.  S.  0.  ch.  47,  sec.  46 — Rule  836. 

The  fact  that  the  appellant  in  a County  Court  appeal  has  obtained  from 
the  Judge  of  the  Court  appealed  from,  Tinder  R.  S.  0.  ch.  47,  sec.  46,, 
a stay  of  proceedings  to  enable  him  to  give  security,  does  not  absolve 
him  from  the  necessity  of  complying  with  Rule  836  by  setting  the 
appeal  down  for  hearing  at  the  first  sittings  of  the  Court  which  com- 
mence after  the  expiration  of  thirty  days  from  the  decision  complained 
of,  although  such  sittings  commence  before  the  expiration  of  the 
stay. 

And  where  judgment  in  a County  Court  was  entered  on  the  17th  January, 
notice  of  appeal  served  on  the  30th  J anuary,  a stay  of  proceedings  for 
thirty  days  granted  on  the  12th  February,  and  security  given  on  the 
12th  March,  but  the  appeal  was  not  set  down  for  the  March  sittings  of 
the  Court  of  Appeal,  nor  the  proceedings  certified,  an  order  was  made 
dismissing  it  with  costs,  no  sufficient  excuse  being  given  for  the  delay. 

[April  24,  1894. — Maclennan , J.  A.] 

Motion  by  the  plaintiff  to  dismiss  the  defendant’s  ap- 
peal from  a judgment  of  the  County  Court  of  the  county 
of  Victoria,  entered  on  the  17th  January,  1894,  on  the 
ground  that  the  appeal  had  not  been  set  down  for  argu- 
ment at  the  March  sittings  of  the  Court  of  Appeal.  The 
facts  are  stated  in  the  judgment. 


The  motion  was  argued  before  Maclennan,  J.  A.,  in, 
Chambers,  on  the  31st  March,  1894. 

Langton , Q.  C.,  for  the  plaintiff 

E.  G.  Graham,  for  the  defendant. 

Judgment  was  delivered  on  the  24th  April,  1894. 

Maclennan,  J.  A. — This  is  an  appeal  from  a judgment 
of  the  County  Court  of  Victoria  on  an  interpleader  issue* 
in  which  judgment  was  given  for  the  plaintiff  on  the  6th 
January,  1894. 

Judgment  on  the  issue  was  signed  and  entered  on  tho 
17th  January.  On  the  25th  January  the  plaintiff  served 
a notice  of  motion  for  a final  order  for  the  1st  February. 
On  the  30th  January  the  defendant  served  a notice  of  in- 
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tention  to  appeal  to  this  Court,  and  also  a notice  of  a motion 
fora  stay  of  proceedings,  returnable  on  the  1st  February. 
This  notice  of  motion  was  too  short,  and  was  irregular.  The 
Judge  was  not  in  Chambers  on  the  1st  February,  and  the 
plaintiff’s  motion  came  up  on  the  5th,  when  it  was  enlarged 
by  the  learned  Judge  till  the  12th,  to  enable  the  defendant 
to  serve  a new  notice  for  a stay  of  proceedings.  This  was 
done,  and  on  the  12th  an  order  was  made  staying  proceed- 
ings for  thirty  days.  After  this  some  correspondence  took 
place  between  the  parties,  which,  however,  did  not  alter 
their  strict  rights,  inasmuch  as  the  plaintiff’s  solicitors 
warned  the  solicitors  for  the  defendant  that  their  appeal 
must  be  brought  on  at  the  proper  time.  Nothing  further 
was  done  until  the  12th  March,  when  the  sum  of  $100 
was  deposited  in  Court  as  security  for  the  appeal.  The 
defendant  has  not,  however,  set  the  appeal  down  for 
hearing  in  pursuance  of  Rule  837,  nor  have  the  proceed- 
ings been  certified. 

Under  these  circumstances  the  plaintiff  has  moved  to 
dismiss  the  appeal,  on  the  ground  that  it  has  not  been 
set  down  for  argument  at  the  present  sittings,  being  the 
first  sittings  commencing  after  the  expiration  of  thirty 
days  from  the  decision  complained  of,  as  required  by  sec- 
tion 52  of  the  County  Courts  Act,  and  Rule  836. 

The  defendant  contends  that  the  stay  of  proceedings 
under  the  order  of  the  12th  February  gave  him  thirty 
days  within  which  to  give  security,  and  in  effect  dispensed 
with  his  compliance  with  Rule  836.  He  claims  that,  hav- 
ing deposited  his  security  on  the  12th  March,  and  within 
the  thirty  days,  and  it  being  then  too  late  to  set  the  appeal 
down  for  the  present  sittings,  he  was  in  no  default  in  not 
doing  so.  It,  therefore,  becomes  necessary  to  consider 
whether  Rule  836  is  in  any  way  qualified  or  modified  by 
section  46  of  the  Act.  It  makes  no  difference  that  the 
one  is  an  express  enactment  of  the  legislature,  and  that 
the  other  is  a Rule  of  Court,  for  the  present  Rules  have  the 
same  force  as  the  statute  in  a matter  of  this  kind,  which 
is  merely  a matter  of  procedure.  The  two  must,  there- 
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fore,  be  read  together,  and  full  effect  must,  as  far  as  possi- 
ble, be  given  to  both. 

The  language  of  section  46  is  that  “ the  Judge  shall 
stay  proceedings  for  a time  or  times  not  exceeding  thirty 
days  in  all,  in  order  to  afford  the  party  time  to  give  the 
security  required  to  enable  him  to  appeal.”  It  was  first 
enacted  in  1849  by  12  Yic.  ch.  66,  sec.  11,  and  was  in  the 
same  form  as  at  present,  except  that  the  time  was  four  days 
instead  of  thirty.  The  time  was  extended  to  ten  days  in 
1870,  and  to  thirty  days,  as  at  present,  in  1887.  Before 
1882  an  appeal  in  a County  Court  case  could  not  be 
brought  after  the  signing  of  judgment : Murphy  v.  The 
Northern  R.  W.  Co.,  13  C.  P.  32;  Duffd  v.  Dickenson,  14 
C.  P.  142 ; and  the  purpose  which  section  46  served  was  to 
prevent  the  right  of  appeal  being  destroyed  and  lost  by 
the  immediate  signing  of  judgment  before  the  appellant 
could  get  his  appeal  bond  ready.  Hence  the  language 
used : “ To  afford  the  party  time  to  give  the  security 
required  to  enable  him  to  appeal.”  In  1882,  by  45  Vic. 
ch.  6,  sec.  5 (0.),  it  was  enacted  that  an  appeal  might  be  had 
notwithstanding  judgment  had  been  signed,  provided  secu- 
rity was  given  within  ten  days  from  the  decision,  or  such 
further  time,  not  exceeding  thirty  days,  as  a Judge  might 
allow.  This  is  changed  in  the  Revised  Statute,  section  43, 
by  providing  that  the  required  security  be  given  within 
the  time  limited  by  the  Judge  under  section  46  ; and  it  is 
added  that  the  allowance  of  the  bond  shall  operate  as  a 
stay  of  execution,  unless  the  Judge  shall  otherwise  direct. 
Before  the  Revised  Statute,  the  time  within  which  the 
security  was  to  be  given,  was  to  be  computed  from  the 
giving  of  the  decision  complained  of,  but  that  provision  was 
dropped  in  the  revision,  as  I think,  because  diligence  on  the 
part  of  the  appellant  was  sufficiently  ensured  by  Rule  836. 
The  Judge  might  give  him  a stay  of  proceedings  on  the 
judgment  not  exceeding  thirty  days,  but  he  was  bound  to 
bring  his  appeal  to  a hearing  at  the  next  sittings  after  the 
expiration  of  thirty  days  from  the  decision  complained  of. 
'The  effect  of  the  section  is,  as  it  has  always  been,  simply 
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to  stay  proceedings,  whereby  the  right  to  appeal  may  be 
preserved  even  after  judgment,  but  it  does  not  profess, 
and,  as  I think,  was  not  intended,  to  relieve  the  appellant 
from  the  diligence  required  by  Rule  836.  That  Rule  is 
peremptory — “ An  appeal  shall  be  set  down  to  be  heard  at 
the  first  sittings  of  the  Court  for  the  hearing  of  argu- 
ments which  commences  after  the  expiration  of  thirty 
days  from  the  decision  complained  of.”  If  any  thing 
happens  which  makes  it  difficult  or  impossible  to  comply 
with  the  Rule,  the  only  way  to  obtain  relief  is  by  an  ap- 
plication for  an  extension  of  time,  which  a Judge  of  this 
Court  is  authorized  to  grant ; and  I think  no  stay  of  pro- 
ceedings granted  by  the  County  Court  Judge  can  have 
that  effect. 

The  mere  fact  that  proceedings  in  the  action  were  stayed 
on  the  12th  February  for  thirty  days,  did  not  hinder  or 
prevent  the  appellant  from  giving  his  security  in  sufficient 
time,  and  setting  the  appeal  down  for  the  present  sittings. 
The  stay  was  intended  to  facilitate  his  doing  so,  not  to 
hinder  or  prevent  it.  It  was  the  respondent’s  proceedings 
which  were  stayed.  The  respondent  was  prevented  for 
thirty  days  from  enforcing  his  judgment,  and  thereby  em- 
barrassing the  appellant  in  giving  his  security.  That  was 
the  sole  effect  of  the  order.  If  the  appellant  could  not, 
for  any  good  reason,  get  his  security  allowed  and  the  pro- 
ceedings certified  in  time  to  comply  with  Rule  836,  even 
though  he  had  a stay  of  proceedings,  his  course  was  to 
&pply  for  an  extension  of  time,  which  he  did  not  do.  No 
excuse  has  been  given  for  the  inaction  between  the  6th 
January,  the  date  of  the  judgment  complained  of,  and 
the  30th  January,  when  the  notice  of  motion  for  a stay 
of  proceedings  was  first  served ; nor  has  it  been  at  all 
explained  why  the  security  was  not  given  after  proceed- 
ings were  stayed,  in  sufficient  time  to  set  the  appeal  down 
within  the  time  required  by  the  Rule. 

I,  therefore,  think  this  application  must  be  granted.  If, 
however,  the  appellant  thinks  he  can  explain  his  want  of 
diligence  satisfactorily,  I give  him  leave  to  move  to  enlarge 
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the  time  for  setting  the  appeal  down,  and  to  set  it  down 
for  the  May  sittings  ; and  this  order  will  not  be  drawn  up 
for  a week,  to  enable  him  to  do  so.  The  motion  must 
however,  be  made  promptly,  and  in  any  event  the  appel- 
lant must  pay  the  costs  of  this  motion. 

[On  the  28th  April,  1894,  an  application  was  made  by 
the  defendant  to  the  same  learned  Judge  to  extend  the 
time  for  setting  down  the  appeal,  and  was  dismissed  with 
costs.] 


Pickering  v.  Toronto  JEUilway  Company. 

Appeal  to  Court  of  Appeal — Dismissal — Cross- Appeal — Right  to  Retain — 

Rule  821. 

A proceeding  under  Rule  821  by  way  of  cross-appeal,  taken  by  the  res- 
pondent to  an  appeal  to  the  Court  of  Appeal,  is  a mere  branch  or  off- 
shoot of  the  main  appeal ; and  if  the  appellant  discontinues  his  appeal 
or  the  respondent  causes  it  to  be  dismissed  for  want  of  prosecution, 
the  cross-appeal  is  bound  up  in  it,  and  cannot  be  retained  for  any  pur- 
pose. 

The  difference  in  the  English  practice  pointed  out. 

The  Beeswing , 10  P.  D.  18,  distinguished. 

Semble,  if  a party  does  not  wish  his  own  objection  to  a judgment  to  be 
subject  to  the  prosecution  of  his  opponent’s  appeal,  his  only  course  is  to 
launch  an  independent  appeal  by  giving  notice  and  security,  and  under 
ordinary  circumstances  the  two  appeals  would  then  be  consolidated. 

[May  8,  1894. — Osier , J.  A.] 

A motion  by  the  plaintiff  to  dismiss  for  want  of  prose- 
cution the  defendants’  appeal  to  the  Court  of  Appeal  from 
an  order  of  the  Divisional  Court  of  the  Common  Pleas 
Division,  and  for  leave,  notwithstanding  such  dismissal,  to 
prosecute  the  plaintiff’s  cross-appeal  from  the  same  order, 
of  which  he  had  given  notice  under  Rule  821.  The  facts 
appear  in  the  judgment. 

The  motion  was  argued  before  Osler,  J.  A.,  in  Cham- 
bers, on  the  4th  May,  1894. 

E.  F.  Blake , for  the  plaintiff*. 

James  Bicknell , for  the  defendants. 
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Judgment  was  delivered  on  the  8th  May,  1894. 

Osler,  J.  A. — This  is  a motion  to  dismiss  the  defen- 
dants’ appeal  for  want  of  prosecution,  and  for  leave,  not- 
withstanding such  dismissal,  to  prosecute  the  plaintiff’s 
cross-appeal  against  the  judgment,  of  which  he  has  given 
notice  under  Con.  Rule  821. 

The  plain tifl  obtained  a verdict  and  judgment  against 
the  defendants  for  $8,000.  The  jury  made  special  findings 
of  fact  in  answer  to  questions  submitted  to  them  by  the 
trial  J udge.  The  defendants  moved  the  Divisional  Court 
to  set  aside  the  judgment  and  certain  of  the  findings  and 
for  several  alternative  modes  of  relief,  including  that  of  a 
new  trial  generally. 

The  Common  Pleas  Division  set  aside  all  the  findings 
and  granted  a new  trial  generally. 

Against  that  judgment  the  defendants  appealed,  contend- 
ing that  the  Court  ought  not  to  have  set  aside  the  findings 
against  which  they  had  not  moved  and  the  benefit  of 
which  they  wished  to  retain.  The  notice  required  by  sec- 
tion 71  of  the  Judicature  Act  was  duly  given,  followed 
by  the  allowance  of  the  security.  Reasons  of  appeal  and 
reasons  against  appeal  were  served,  and  with  the  latter  the 
plaintiff  gave  notice  of  cross-appeal  against  the  judgment, 
contending  that  the  judgment  given  at  the  trial  should  not 
have  been  disturbed.  Thereafter  there  was  delay  in  prose- 
cuting of  the  appeal,  and  the  plaintiff  gave  the  notice  to 
dismiss  and  for  special  leave  to  prosecute  his  cross-appeal 
above  referred  to. 

The  appellants  then  gave  notice,  pursuant  to  Con.  Rule 
832,  discontinuing  the  appeal. 

The  respondent  relies  upon  the  terms  of  the  Con.  Rule 
821,  that  a cross-appeal  shall  not  under  any  circum- 
stances be  necessary,  but  if  a respondent  intends  upon  the 
hearing  to  contend  that  the  decision  should  be  varied,  he 
shall  with  his  reasons  against  the  appeal  give  notice  of 
such  contention  to  the  party  affected,  etc.  This  Rule  is 
similar  to  the  English  Rule,  Order  lviii.,  Rule  6,  and  in  a 
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case  of  The  Beeswing , cited  by  Mr.  Blake,  10  P.  D.  18,  it 
was  held  that  where  a respondent  had  given  a cross-notice^ 
and  the  appellant  withdrew  his  appeal,  the  notice  entitled 
the  respondent  to  elect  whether  to  continue  or  to  with- 
draw his  cross-appeal.  If  he  elected  to  continue,  the  ap- 
pellant had  then  the  right  to  resume  his  original  conten- 
tion by  way  of  cross-appeal. 

The  constitution  of  an  appeal  under  our  practice  is  so 
different  from  that  which  the  English  practice  provides  for, 
that  the  respondent’s  contention  cannot  prevail.  With  us 
the  appellant  must,  as  conditions  precedent,  give  his 
opponent  notice  of  appeal  within  a limited  time,  and  then 
security  for  the  costs  of  the  appeal.  The  appeal  is  on  a 
case  to  be  stated,  agreed  on  by  the  parties  or  settled  by  a 
Judge. 

In  England,  under  Order  lviii.,  Rule  1,  an  appeal  is  ex- 
pressly by  way  of  re-hearing,  and  is  to  be  brought  on  by 
notice  of  motion  in  a summary  way,  and  no  other  formal 
proceeding  is  necessary.  Notice  of  motion  by  way  of 
cross-appeal  is  not  necessary,  but  if  the  respondent  intends 
to  contend  that  the  decision  of  the  Court  below  should  be 
varied,  he  shall  give  the  prescribed  notice  of  such  intention. 
No  security  is  required  on  the  appeal,  and  no  special  case 
prepared  or  settled.  Therefore,  when  the  respondent  has 
given  his  notice  under  Rule  6 of  his  contention  that  the 
judgment  below  should  be  varied,  he  has,  in  effect,  given 
his  notice  of  motion  by  way  of  appeal,  and  there  is  no 
reason  for  holding  that  his  cross-appeal  is  not  fully  consti- 
tuted so  as  to  stand  as  an  appeal  if  the  appellant  aban- 
dons his  own  proceeding.  There  is  no  difficulty  in  the 
way  of  treating  it  as  an  original  appeal,  and  it  is,  in  fact, 
as  shewn  in  The  Beeswing , 10  P.  D.  18,  so  treated. 

But  with  us  the  cross-appeal  is  bound  up  in  the  appeal. 
If  the  respondent  intends  to  take  advantage  of  Con. 
Rule  821,  he  needs  to  give  no  notice  of  appeal,  nor  secur- 
ity, nor  incur  any  costs  in  relation  to  the  preliminary 
proceedings.  The  privilege  which  that  Rule  confers  upon 
a respondent  is,  that  on  the  hearing  of  the  appeal  the 
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whole  case  is  practically  at  large  for  the  Court  to  vary 
the  judgment  in  favour  of  or  against  either  party.  But  if 
the  appellant  discontinues,  or  the  respondent,  for  want 
of  prosecution,  chooses  to  dismiss  the  appeal,  the 
cross-appeal  cannot,  in  my  opinion,  he  retained  for 
any  purpose.  It  is  a mere  branch  or  off-shoot  of  the  ap- 
peal, and  apart  from  it  has  no  life  proprio  vigore.  Were  the 
respondent  permitted  to  retain  it  as  an  original  appeal,  he 
would  be  absolved  from  the  requirements  of  notice  and 
security,  for,  though  he  here  offers  to  give  the  latter,  there 
is  nothing  in  the  practice  which  makes  it  necessary  for 
him  to  do  so. 

The  appellant  is  not  deprived  of  the  control  of  the 
appeal.  Rule  832  gives  him  the  absolute  right  to  dis- 
continue ; the  only  result  of  his  doing  so  is  that  the 
respondent  may  take  all  further  proceedings  in  the  Court 
below  as  if  no  appeal  had  been  brought.  Nothing  in  the 
Rules  prevents  either  party  from  launching  an  independent 
appeal,  putting  himself  in  position,  by  giving  notice  and 
security  to  his  opponent,  to  assert  all  the  rights  of  an  ap- 
pellant. Such  appeals  would,  under  ordinary  circumstan- 
ces, be  consolidated,  but  it  is  the  only  course  which  a 
party  can  safely  adopt  if  he  does  not  wish  his  own  objec- 
tion to  the  judgment  to  be  subject  to  the  prosecution  of 
his  opponent’s  appeal. 

The  appellants  not  having  given  notice  of  discontinuance 
of  their  appeal  until  after  service  of  the  notice  to  dismiss, 
they  must  pay  the  costs  of  the  notice,  including  costs  of 
the  appearance  thereon,  though  only  as  of  an  unopposed 
motion. 
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Mackey  v.  Bierel  et  al. 


Pleading — Demurrer — What  Constitutes — Striking-out — Irregularity — 
Rules  388,  389. 

To  an  action  for  wrongfully  taking  out  of  the  possession  of  the  plaintiff 
goods  seized  by  him  as  a bailiff  under  process  against  the  goods  of  an 
absconding  debtor,  the  defendants  set  up  a number  of  defences  of  fact, 
and  also  alleged  that  the  statement  of  claim  disclosed  no  cause  of  action, 
since  it  contained  no  allegation  that  the  goods  seized  by  the  plaintiff 
were  the  property  of  the  absconding  debtor,  and  stated  that  the  defen- 
dants set  up  the  same  rights  as  if  they  had  demurred  : — 

Held,  that  this  was  a demurrer,  and,  as  it  was  pleaded  along  with  de- 
fences, without  an  affidavit  under  Rule  388  or  an  order  under  Rule 
389,  it  should  be  struck  out  as  irregular. 

Vandusen  v.  Malcolm,  4C.  L.  T.  211,  and  Snider  v.  Snider,  11  P.  R.  140, 
referred  to. 

The  proper  procedure  for  the  plaintiff  was  to  move  to  strike  out  the 
pleading,  not  to  set  it  down  as  a demurrer. 

[May  9,  1894. — Mac  Mahon,  J.] 

The  plaintiff  in  this  action  was  the  bailiff  of  a Division 
Court  in  the  county  of  Ontario,  who,  under  certain  war- 
rants of  attachment  against  one  Frederick  G.  Percy,  had 
seized  a large  quantity  of  goods  and  chattels  in  the  posses- 
sion of  the  defendant  Bierel.  The  plaintiff  alleged  that 
the  goods  so  seized  by  him  were  wrongfully  taken  out  of 
his  possession  by  the  defendants,  and  claimed  damages  for 
such  taking. 

The  defendants  set  up  in  their  statement  of  defence  a 
number  of  defences  to  the  plaintiff’s  claim,  and  also  a 
counter-claim  for  trespass  and  conversion.  The  second 
paragraph  of  the  defendants’  pleading  was  as  follows: 
<l  The  plaintiff’s  statement  of  claim  discloses  no  cause  of 
action  whatever  against  the  defendants,  since  it  contains 
no  allegation  that  at  the  time  of  the  alleged  seizures,  as 
set  forth  in  paragraph  seven  of  the  statement  of  claim,  the 
goods  and  chattels  as  seized  were  upon  the  date  of  the 
said  seizure  the  property  of  Frederick  G.  Percy,  and  the 
defendants  set  up  in  this  defence  the  same  rights  as  if 
they  had  formally  demurred  thereto.” 

No  affidavit  was  filed  by  the  defendants  such  as  is 
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required  by  Rule  388  when  a party  intends  to  plead  and 
demur  ; nor  was  any  order  obtained  under  Rule  389  per- 
mitting the  defendants  to  plead  and  demur. 

The  plaintiff,  however,  treated  the  second  paragraph  of 
the  defendants’  pleading  as  a demurrer,  and  set  it  down 
for  hearing. 


On  the  8th  May,  1894,  it  was  argued  before  MacMahon, 
J.,  in  Court. 

L.  F.  Heyd,  for  the  plaintiff. 

Higgins , for  the  defendants. 

Judgment  was  delivered  on  the  following  day. 

MacMahon,  J. — (after  setting  out  the  facts) — The  second 
clause  of  the  statement  of  defence  constitutes  a demurrer, 
(Vandusen  v.  Malcolm , 4 C.  L.  T.  211) ; and  is,  therefore, 
an  infraction  of  the  Rules. 

I have  looked  at  the  case  of  Snider  v.  Snider,  11  P.  R. 

140. 

The  plaintiff  instead  of  demurring  should  have  moved 
to  strike  out  the  defence,  on  the  ground  that  it  contained 
a pleading  of  fact  and  a demurrer,  without  the  affidavit 
required  by  Rule  388  being  filed  and  a copy  thereof 
served. 

The  proper  course  is,  I think,  to  consider  this  as  a motion 
to  strike  out  the  second  paragraph  of  the  statement  of 
defence  (the  demurrer),  which  I now  direct  shall  be  done, 
with  the  costs  of  such  motion  (which  I fix  at  $5)  to  the 
plaintiff  in  any  event  of  the  cause. 

It  must  be  considered,  as  having  at  least  been  intended 
by  the  statement  of  claim,  to  allege  that  the  goods  of  the 
plaintiff  seized  under  the  attachment,  were  the  goods  of 
Percy,  the  absconding  debtor,  although  the  pleading  does 
not  say  so  in  express  words. 
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Re  Wilson  and  County  of  Elgin. 

Appeal — Judge  in  Court — Divisional  Court — Consent — Rule  2 19. 

The  words  “ other  cases  where  all  parties  agree  that  the  same  may  be 
heard  before  a Divisional  Court  ” in  Rule  219  do  not  include  appeals 
from  a J udge  in  Court ; and  the  consent  of  all  parties  cannot  give  a 
Divisional  Court  jurisdiction  to  hear  such  an  appeal. 

Beatty  v.  O’Connor,  5 0.  R.  731,  737,  not  followed. 

[May  25,  1894. — The  Queen’s  Bench  Division .] 

An  application  by  one  Wilson  to  quash  a by-law  of  the 
municipal  council  of  the  county  of  Elgin  was  made  re- 
turnable before  a single  Judge  in  Court  and  set  down  for 
the  weekly  Court  in  the  usual  way.  It  was  argued  before 
Robertson,  J.,  in  Court  on  the  22nd  and  23rd  May,  1894, 
and  judgment  was  delivered  at  the  close  of  the  argument 
dismissing  it  with  costs. 

The  applicant  obtained  the  consent  of  the  corporation 
the  respondents,  to  a motion  by  way  of  appeal  being  set 
down  before  the  Queen’s  Bench  Divisional  Court,  which 
was  in  session ; and  such  motion  was  accordingly  set  down 
and  came  on  for  argument  before  Armour,  C.  J.,  and 
Falconbridge  and  Street,  JJ.,  on  the  25th  May,  1894. 

N.  McDonald  (with  him  James  A.  McLean),  for  the 
applicant.  Although  there  can  be  no  appeal  in  the  ordi- 
nary case  from  the  judgment  or  order  of  a single  Judge  in 
Court  to  a Divisional  Court,  yet  there  may  be  an  appeal 
by  consent  under  Rule  219,  which  provides  that  “ cases 
where  all  parties  agree  that  the  same  may  be  heard  before 
a Divisional  Court”  may  be  so  heard.  In  Beatty  v. 
O'Connor,  5 0.  R.  731,  an  appeal  from  an  order  of  a Judge 
in  Court  was  heard  by  a Divisional  Court  on  the  consent 
of  both  parties  under  Rule  471,  0.  J.  A.  (Con.  Rule  219). 
See  remarks  of  Boyd,  C.,  at  p.  737. 

J.  M.  Glenn,  for  the  corporation,  did  not  address  the 
Court. 
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Armour,  C.  J. — We  all  agree  that  we  cannot  entertain 
the  appeal.  The  words  “ other  cases  where  all  parties 
agree  that  the  same  may  be  heard  before  a Divisional 
Court”  do  not  include  appeals  from  a Judge  in  Court. 
Section  70  of  the  Judicature  Act,  It.  S.  0.  ch.  44,  provides 
for  an  appeal  to  the  Court  of  Appeal  from  the  decision  of 
a Judge  in  Court.  Appeals  and  costs  would  be  greatly 
multiplied  if  such  an  appeal  as  this  were  entertained.  We 
held  in  Re  Galerno  and  Rochester,  46  U.  C.  R,  that  we 
had  no  jurisdiction  to  hear  an  appeal  such  as  this,  and 
consent  cannot  give  us  jurisdiction. 


Gilmor  et  al.  v.  McPhail. 

County  Court  Appeal — Delay  in  Setting  Down — Dismissal — Extending  Time 
— Lodging  of  Appeal — Rule  836 — R.  S.  0.  ch.  47,  secs.  46,  51. 

Section  46  of  the  County  Courts  Act,  R.  S.  O.  ch.  47,  providing  that  the 
County  Court  Judge  shall  stay  the  proceedings  for  not  more  than  thirty 
days  to  afford  an  appellant  time  to  give  security  to  enable  him  to  ap- 
peal, and  Rule  836,  providing  that  a County  Court  appeal  shall  be  set 
down  for  the  first  sittings  which  commences  after  the  expiration  of 
thirty  days  from  the  decision  complained  of,  are,  to  some  extent,  in 
conflict. 

Until,  however,  the  proceedings  in  the  Court  below  have  been  sent  up 
to  the  Court  of  Appeal  by  the  County  Court  Judge,  as  directed  by 
section  51  of  the  County  Courts  Act,  the  appeal  is  not  lodged,  and 
the  Court  can  neither  dismiss  it  nor  extend  the  time  for  setting  it  down 
for  hearing. 

But  the  Court  can  always  extend  the  time,  on  application,  where  the 
appeal  has  been  lodged,  and  will  do  so,  as  a matter  of  course,  where 
there  has  been  no  wanton  delay  in  giving  the  security  within  the  time 
allowed  by  the  County  Court  Judge. 

Paul  v.  Rutlidge , ante  p.  140,  commented  on. 

[May  26,  1894. — Osier.  J.A.] 

This  action  was  brought  in  the  County  Court  of  the 
county  of  York.  At  the  trial  on  the  9th  March,  1894,  the 
plaintiffs  were  non-suited.  On  the  2nd  April,  1894,  upon 
motion  to  the  County  Court  in  term,  the  non-suit  was  set 
aside  and  a new  trial  ordered.  Subsequently  the  defend- 
ant served  notice  of  an  appeal  from  this  order  to  the  Court 
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of  Appeal,  and  obtained  from  the  County  Court  Judge  an 
order  under  section  46  of  the  County  Courts  Act  staying 
proceedings  for  thirty  days  to  enable  her  to  appeal.  On 
the  30th  April,  1894,  the  defendant  gave  security  for  the 
costs  of  appeal,  and  the  same  was  allowed  just  before  the 
expiration  of  the  thirty  days.  The  defendant  did  not  set 
down  the  appeal  for  the  sittings  of  the  Court  of  Appeal 
which  began  on  the  8th  May,  1894. 

During  that  sittings  the  plaintiffs  moved  to  dismiss  the 
appeal  for  want  of  prosecution,  on  the  ground  that  the 
defendant  had  not  complied  with  Rule  836,  which  requires 
the  appeal  to  be  set  down  to  be  heard  at  the  first  sittings 
of  the  Court  of  Appeal  for  the  hearing  of  arguments 
which  commences  after  the  expiration  of  thirty  days  from 
the  decision  complained  of. 

The  motion  was  argued  before  Osler,  J.A.,  in  Chambers, 
on  the  19th  May,  1894. 

John  MacGregor , for  the  plaintiffs. 

A.  C.  Macdonell,  for  the  defendant. 

Judgment  was  delivered  on  the  26th  May,  1894. 

Osler,  J.  A. — The  46th  section  of  the  County  Courts 
Act  and  Con.  Rule  836  are,  to  some  extent,  in  conflict, 
owing  to  the  fact  that  the  Rule  was  originally  framed  with 
reference  to  the  provisions  of  the  former  Act,  R.  S.  0.  ch. 
43,  sec.  36,  under  which  the  Judge  could  stay  the  proceed- 
ings for  ten  days  only,  whereas  he  may  now  do  so  for 
thirty  days.  By  some  oversight  the  Rule  was  not  altered 
at  the  revision  so  as  to  meet  the  altered  condition 
of  things,  and  requiring  the  appeal  to  be  set  down  for  the 
first  sittings  of  the  Court  after  the  expiration  of  so  many 
days  from  the  allowance  of  the  security  by  the  County 
Court  Judge. 

It  is  seldom,  however,  that  any  practical  inconvenience 
arises,  as  the  Court  can  always  extend  the  time  on  appli- 
cation, when  the  appeal  has  been  lodged,  and  does  so  as  a 
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matter  of  course,  at  all  events  where  there  has  been  no 
wanton  delay  in  giving  the  security  within  the  time 
allowed  by  the  County  Court  Judge,  which  must  always 
be  regarded  primd  facie  as  the  time  which,  in  his  discre- 
tion, he  has  determined  as  being  a reasonable  time  for 
doing  so. 

In  the  present  case  the  security  was  allowed  just  within 
the  granted  delay,  but  the  appellant  was  then  too  late  to 
give  the  prescribed  notice  of  setting  down  for  the  present 
May  sittings,  which  are  the  first  which  commenced  after 
the  expiration  of  thirty  days  from  the  decision  appealed 
from.  Had  nothing  else  stood  in  the  way  of  my  doing  so, 
I would,  as  has  frequently  been  done,  where  all  the  facts 
appear,  as  they  usually  do,  on  the  motion  to  dismiss,  now 
make  an  order  under  Rules  485  and  844  permitting  the 
appeal  to  be  set  down  for  the  next  sittings  of  the  Court, 
instead  of  putting  the  parties  to  the  cost  and  expense  of  a 
special  application  for  that  purpose. 

On  the  argument,  however,  it  was  stated,  and  it  appears 
to  be  the  fact,  that,  although  the  security  on  the  appeal 
had  been  approved  by  the  Judge,  he  had  not  yet  certified 
to  this  Court  the  proceedings  in  the  Court  below,  as  required 
by  section  51  of  the  County  Courts  Act. 

The  practice  on  this  point  has  been  uniform  for  many 
years,  and  I can  only  account  for  its  being  so  frequently 
overlooked  by  the  party  moving  to  dismiss  an  appeal  for 
want  of  prosecution,  by  the  fact  that  no  decision  on  the 
subject  seems  to  have  found  its  way  into  the  reports. 

Until  the  proceedings  in  the  Court  below  have  been  sent 
up  to  this  Court  by  the  County  Court  Judge,  the  appeal  is 
not  lodged  ; there  is  nothing  before  this  Court,  nothing 
upon  which  it  can  found  jurisdiction,  either  to  dismiss  the 
appeal  or  extend  the  time  for  setting  it  down  for  hearing. 
The  stay  of  proceedings  granted  by  the  County  Court 
Judge  under  section  46  is  “ to  afford  the  party  time 
to  give  the  security  required  to  enable  him  to  appeal ” 
When  he  has  done  so,  he  may  appeal,  but  he  need  not  do 
so,  and  the  mere  allowance  of  the  security  is  no  stay  of 
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further  proceedings  in  the  cause.  If  the  appellant  does 
not  follow  up  the  allowance  by  requesting  the  Judge  to 
certify  the  proceedings,  i.  e.,  the  original  proceedings  them- 
selves— mentioned  in  section  51 — to  this  Court,  they  remain 
in  the  Court  below,  and  may  be  acted  on,  and  the  decision 
complained  of  enforced,  at  the  pleasure  of  the  party  in 
whose  favour  it  was  pronounced.  No  doubt,  the  entry  of 
judgment  does  not  now, as  it  formerly  did, prevent  the  appeal 
from  being  prosecuted  ; and  the  Judge  may,  notwithstand- 
ing, certify  the  papers  after  the  allowance  of  the  security. 
But  it  is  evident  that  no  further  delay  is  then  necessary  in 
the  lower  Court,  as  nothing  remains  to  be  done  but 
to  put  the  required  papers,  pleadings,  evidence,  exhibits, 
etc.,  together,  annex  the  Judge’s  certificate,  and  forward 
them  to  the  Registrar  of  this  Court.  When  that  has  been 
done,  the  party  has  appealed,  and  must  proceed  to  set  his 
appeal  down  for  hearing  as  required  by  the  statute  and 
Rules.  But  until  he  has  lodged  his  appeal  by  procuring  the 
proceedings  below  to  be  certified  and  transmitted,  there  is, 
as  I have  said,  nothing  before  the  Court  of  Appeal  on 
which  any  order  can  be  made. 

Mr.  MacGregor  referred  to  an  unreported  case  recently 
decided  by  Mr.  Justice  Maclennan,  in  which  an  order  to 
dismiss  the  appeal  was  made,  although  the  proceedings  had 
not  been  certified  and  transmitted  to  this  Court.*  If  that 
be  so,  I am  sure  that  the  fact  cannot  have  been  brought 
to  the  attention  of  my  learned  brother.  I found  the 
practice  settled,  as  I have  stated,  when  I came  into  this 
Court,  and  I am  not  aware  of  any  instance  in  which  it 
has  been  departed  from. 

This  motion  must,  therefore,  be  dismissed.  When  the 
papers  have  been  sent  here  by  the  County  Court  J udge, 
I will  hear  a motion,  if  made,  to  extend  the  time  for  set- 
ting down  the  appeal.  If  nothing  more  appears  on  that 
motion  as  to  the  delay  than  has  been  shewn  on  this,  I may 
say  that  the  order  will  be  granted  as  of  course. 


Paul  v.  Rutlidge , ante  p.  140. 
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[On  the  28th  May,  1894,  an  order  was  issued  allowing 
the  defendant  within  ten  days  to  set  down  the  appeal  for 
the  next  sittings  of  the  Court,  and  allowing  it  to  be  heard  ; 
and  it  was  set  down  accordingly,  the  proceedings  having 
been  first  certified  and  transmitted  to  the  Court  by  the 
County  Court  Judge.] 


Regina  y.  Gillespie. 

Evidence — Criminal  Code , 1892,  secs.  584,  843 — Appeal  to  Sessions — 
Subpoena  to  Witnesses  in  another  Province. 

Under  the  provisions  of  sections  584  and  843  of  the  Criminal  Code,  1892, 
it  is  competent  for  a Judge  of  the  High  Court  or  County  Court 
to  make  an  order  for  the  issue  of  a subpoena  to  witnesses  in  another 
Province  to  compel  their  attendance  upon  an  appeal  to  the  General  Ses- 
sions from  the  action  of  justices  of  the  peace  under  sections  879  and  881. 

[June  2,  1894. — Boyd , C.] 

An  information  against  the  defendant  for  navigating  a 
steamboat  without  the  certificate  required  by  law  having 
been  dismissed  by  the  police  magistrate  for  the  town  of 
Cornwall,  an  appeal  to  the  General  Sessions  of  the  Peace 
for  the  united  counties  of  Stormont,  Dundas,  and  Glen- 
garry, against  the  magistrate’s  order,  was  lodged  by  the 
prosecutor. 

This  was  an  application  on  behalf  of  the  prosecutor  to 
a Judge  of  the  High  Court  for  an  order  for  a leave  to  issue 
a subpoena  to  procure  the  attendance  before  the  Sessions 
on  the  hearing  of  the  appeal  of  two  witnesses  residing  in 
the  Province  of  Quebec. 

The  motion  was  made  ex  parte  before  Boyd,  C.,  in 
Chambers,  on  the  1st  June,  1894. 

F.  E.  Hodgins,  for  the  applicant. 

Judgment  was  delivered  on  the  following  day. 
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Boyd,  C. — In  proceedings  by  way  of  summary  convic- 
tion under  the  Criminal  Code  there  is  power  to  procure  an 
order  for  the  issue  of  a subpoena  in  order  to  get  the  evi- 
dence of  a witness  residing  out  of  the  Province  and  else- 
where in  Canada : section  843,  incorporating  section  584. 
This  order  may  be  made  by  the  Judge  of  a Superior  or  a 
County  Court,  as  provided  in  section  584.  Section  843 
provides  that  the  provisions  as  to  attendance  of  witnesses, 
etc.,  shall  apply  to  “any  hearing”  under  the  provisions  of 
Part  LYIII.  of  the  Code.  These  words  are  large  enough 
to  cover,  not  only  the  primary  hearing  before  justices,  but 
also  the  hearing  of  an  appeal  from  the  action  of  the 
justices  under  sections  879,  881. 

The  order  may  go  as  asked. 


Barber  v.  Adams  et  al. 

Attachment — Disobedience  to  Subpoena — Substituted  Service. 

A witness  is  not  liable  to  attachment  for  disobedience  to  a subpoena  served 
substitutionally  pursuant  to  an  order  authorizing  such  service. 

Mills  v.  Mercer , 15  P.  R.  281,  applied  and  followed. 

[May  30,  1894.— Soyd,  C.] 

Motion  by  the  plaintiff  to  attach  Margaret  Cruickshank 
and  Margaret  Adams  the  elder  for  contempt  of  Court 
in  neglecting  or  refusing  to  attend  for  examination  as 
witnesses  upon  a pending  motion.  An  order  had  been 
obtained  by  the  plaintiff  allowing  substituted  service  upon 
these  witnesses  of  a subpoena  and  appointment  for  their 
examination,  and  substituted  service  had  been  effected  in 
pursuance  of  such  order. 

The  motion  was  made  before  Boyd,  C.,  in  Court,  on  the 
29th  May,  1894. 

Kilmer , for  the  witnesses,  objected  that  there  could  be 
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no  attachment  unless  upon  personal  service,  citing  Spicer 
v.  Dawson , 22  Beav.  282 ; Mander  v.  Falcke,  [1891]  3 Ch. 
488  ; Mills  v.  Mercer , 15  P.  R.  281. 

N.  McCrimmon,  for  the  motion,  cited  Rule  467 ; Mann 
v.  Derry , 44  L.  T.  N.  S.  248  ; McLean  v.  Bruce , 12  P.  R. 
602 ; Ex  p.  Alcock , 1 C.  P.  D.  68. 

Judgment  was  delivered  on  the  following  day. 

Boyd,  C. — I find  no  practice  warranting  substitutional 
service  in  the  case  of  a subpoena  ad  testificandum,  dis- 
obedience to  which  is  followed  by  attachment;  but  the 
case  Mills  v.  Mercer,  15  P.  R.  281,  is  against  such  a practice 
in  case  of  one  who,  as  here,  is  a stranger  to  the  action. 

I dismiss  the  application  to  commit,  with  costs  as  to 
Margaret  Cruickshank  and  Margaret  Adams. 


Adams  & Co.  v.  Anderson. 

Summary  Judgment — Rule  739 — Conditional  Leave  to  Defend — Payment 
into  Court — Discretion . 

In  an  action  to  recover  $1,547.47  the  plaintiffs  moved  for  summary  judg- 
ment under  Rule  739,  and  the  defendant  set  up  as  a defence  that  the 
plaintiffs  had  agreed  to  discharge  him  upon  his  making  an  assignment 
for  the  benefit  of  creditors  to  their  nominee.  The  weight  of  testimony 
upon  the  motion  was  against  the  existence  of  such  an  agreement : — 
Held,  that  it  was  a proper  exercise  of  discretion  to  require  the  defendant 
to  pay  $300  into  Court  as  a condition  of  being  allowed  to  defend. 

Dunnet  v.  Harris,  14  P.  R.  437,  followed. 

[June  2,  1894. — Boyd,  C.] 

An  appeal  by  the  defendant  from  an  order  of  the  junior 
local  Judge  at  London,  under  Rule  739,  giving  the  plaintiffs 
leave  to  sign  summary  judgment  against  the  defendant  in 
an  action  begun  by  a specially  indorsed  writ  of  summons  to 
recover  $1,547.47,  the  balance  alleged  to  be  due  to  the 
plaintiffs  upon  an  account  for  the  price  of  goods  sold  and 
delivered  and  upon  several  promissory  notes,  unless  the 
defendant  should  pay  into  Court  $300,  upon  which  he  was 
to  have  leave  to  defend. 

21 — VOL.  XVI.  O.P.R. 
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The  motion  for  judgment  was  based  upon  an  affidavit 
verifying  the  cause  of  action,  etc.,  in  the  usual  terms,  in 
answer  to  which  the  defendant  made  an  affidavit  stating  as 
a defence  to  the  action  that  the  plaintiffs,  in  consideration 
of  his  making  an  assignment  for  the  general  benefit  of  his 
creditors  to  a trustee  named  by  them,  had  released  him 
from  all  liability  for  the  balance  of  their  debt  which  should 
be  due  to  them  after  his  estate  had  been  wound  up  under 
such  assignment.  This  was  denied  by  the  affidavits  of 
Mr.  Cleghorn,  a member  of  the  plaintiffs’  firm,  and  by  Mr. 
Fraser,  the  plaintiffs’  solicitor,  both  of  whom  were  present 
when  the  defendant  agreed  to  make  the  assignment. 

The  appeal  was  argued  before  Boyd,  C.,  in  Chambers,  on 
the  1st  June,  1894. 

Hasten , for  the  defendant. 

Rowell , for  the  plaintiffs. 

Judgment  was  delivered  on  the  following  day. 

Boyd,  C. — The  defendant  is  liable  for  the  amount 
claimed,  unless  he  can  make  out  the  agreement  to  discharge 
him  upon  which  he  says  he  was  induced  to  make  the 
assignment  for  the  benefit  of  creditors.  His  evidence  stands 
alone,  and  it  is  specifically  contradicted  by  the  solicitor 
for  the  plaintiffs,  who  is  said  to  have  made  the  arrange- 
ment, and  also  by  the  plaintiff  who  was  present  at  the 
time.  The  letter  of  the  defendant’s  brother  is  also  incon- 
sistent with  the  claim  of  the  defendant  to  be  released  by 
virtue  of  having  made  the  assignment. 

Upon  the  affidavits  I should  not  hesitate  to  decide 
against  the  plaintiffs,  but  it  is  not  for  me  to  pass  finally 
upon  the  facts  as  set  forth  upon  affidavit  I think  the 
course  taken  by  the  County  Judge  was  justified  by  what 
is  said  in  Dunnet  v.  Harris,  14  P.  R.  437,  and  that  it  was 
a wise  exercise  of  discretion  to  have  the  matter  tried  by 
a jury  or  otherwise,  but  imposing  as  a condition  the 
payment  of  $300  into  Court  as  a test  of  the  defendant’s 
confidence  in  his  defence.  I dismiss  the  appeal  with  costs 
in  the  cause  to  the  plaintiffs. 
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Coleman  v.  Bank  of  Montreal. 

Evidence — Foreign  Commission — Discretion — Terms  — Security  for  Costs. 

An  order  for  a foreign  commission  being  discretionary,  there  is  power  to 
impose  proper  terms  in  making  it. 

And  the  plaintiff  was  required  to  give  security  for  the  costs  of  a commis- 
sion to  examine  a witness  abroad,  where  the  information  as  to  his  exact 
locality  was  slender  and  it  seemed  doubtful  whether  he  would  attend  to 
be  examined. 

Langen  v.  Tate , 24  Ch.  D.  522,  followed. 

[June  9,  1894. — The  Chancery  Division.] 

An  appeal  by  the  defendants  from  an  order  of  Armour, 
C.  J.,  in  Chambers,  affirming  an  order  made  by  the  Master 
in  Chambers,  upon  the  application  of  the  plaintiff,  for  the 
issue  of  a commission  to  the  Argentine  Republic  to  take 
the  evidence  of  a witness  on  behalf  of  the  plaintiff. 

The  appeal  was  argued  before  Boyd,  C.,  and  Meredith, 
J.,  on  the  8th  June,  1894. 

Worrell , Q.  C.,  for  the  defendants. 

W.  R.  Riddell,  for  the  plaintiff. 

J udgment  was  delivered  on  the  following  day. 

Boyd,  C. — The  order  for  a foreign  commission  to  ex- 
amine witnesses  being  discretionary,  there  is  of  course 
power  to  impose  proper  and  reasonable  terms  in  making 
it.  Such  terms  have  been  imposed  in  Cock  v.  Allcock,  21 
Q.  B.  D.  1,  178,  and  in  Langen  v.  Tate,  24  Ch.  D.  522. 

Having  regard  to  the  slender  information  as  to  the  exact 
locality  of  the  witness,  and  the  chance  of  his  not  attending 
to  be  examined,  I think  it  right  to  impose  such  terms  as 
were  directed  in  Langen  v.  Tate.  That  is,  the  plaintiff 
should  give  security,  to  be  settled  by  the  Master  or  other 
officer  if  the  parties  differ,  to  pay  the  defendants  all  such 
<josts  of  and  occasioned  by  the  commission  as  the  trial 
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Judge  or  a Judge  in  Chambers  may  think  he  ought  to  pay, 
whatever  may  be  the  result  of  the  litigation. 

With  this  addition,  the  order  is  affirmed  with  costs  in 
the  cause. 

Meredith,  J.,  concurred. 


Re  Burton  and  Village  of  Arthur. 

Municipal  Corporations — By-law — Motion  to  Quash — 55  Vic.  ch.  sec. 
332  ( 0.) — Recognizance — Bond — Allowance — Condition  Precedent. 

A condition  precedent  to  the  entertaining  of  a motion  to  quash  a muni- 
cipal by-law  is  the  entering  into,  allowance,  and  filing  of  a recognizance, 
in  the  manner  provided  by  section  332  of  the  Municipal  Act,  55  Vic. 
ch.  42  (0.)  ; and  a bond,  even  though  allowed  by  a County  Court  Judge, 
cannot  be  effectively  substituted  for  a recognizance. 

[June  15,  1894. — MacMahon , J.] 

Motion  to  quash  by-law  No.  173  of  the  municipal  cor- 
poration of  the  village  of  Arthur,  passed  to  prohibit  the 
sale  by  retail  of  spirituous,  fermented,  or  other  manufac- 
tured liquors. 

The  motion  came  before  MacMahon,  J.,  in  Court,  on  the 
13th  June,  1894. 

Aylesworth,  Q.  C.,  for  the  village  corporation,  objected 
that  a recognizance  had  not  been  filed,  as  required  by  sec- 
tion 332  (3)  of  the  Municipal  Act,  55  Vic.  ch.  42  (0.) 

E.  F.  B.  Johnston , Q.  C.,  for  the  applicant. 

Judgment  on  this  objection  was  delivered  on  the  15th 
June,  1894. 

MacMahon,  J. — A condition  precedent  to  a motion  to 
quash  being  made  or  entertained,  is,  that  “ the  applicant 
shall  enter  into  a recognizance  before  the  Judge  of  the 
County  Court  of  the  county  in  which  the  municipality 
whose  by-law  is  the  subject  of  the  notice  is  situate,  himself 
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in  the  sum  of  $50,  and  two  other  sureties  each  in  the  sum 
of  $50,  conditioned  to  prosecute  the  motion  with  effect. 
The  Judge  may  allow  the  said  recognizance  upon  the  sure- 
ties entering  into  proper  affidavits  of  justification,  and 
thereupon  the  same  shall  be  filed  in  the  High  Court  with 
the  other  papers  relating  to  the  motion  ” : 55  Yic.  ch.  42, 
sec.  332  (0.) 

A recognizance  is  the  acknowledgment  upon  record  of  a 
former  debt  due  to  our  Sovereign  Lady  the  Queen.  What 
was  filed  on  the  motion  herein  was  a bond  by  the  appli- 
cant with  two  sureties  in  favour  of  the  corporation  of  the 
village  of  Arthur,  which  merely  creates  a new  debt  upon 
which  an  action  would  require  to  be  brought. 

There  was  no  entering  into  a recognizance  before  the 
Judge  of  the  County  Court.  And  the  Act  requires  that 
the  recognizance  should  not  only  be  so  entered  into,  but 
also  that  it  be  allowed  by  the  Judge  ; and,  although  the 
Judge  may  allow  a recognizance  entered  into  before  him, 
he  cannot  make  a bond  effective  by  allowing  it.  See  Regina 
ex  rel.  Chauncey  v.  Billings , 12  P.  R.  404  ; Regina  v. 
Richardson , 17  0.  R.  729. 

The  applicant  may,  upon  entering  into  a proper  recogni- 
zance, refile  the  other  material  upon  which  the  present 
motion  was  based,  for  use  on  a fresh  application  to  quash. 

The  motion  is  refused  with  costs. 
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In  re  Chisholm  and  Logie,  Solicitors. 


Solicitor  and  Client — Taxation  of  Bill  of  Costs — Ex  Parte  Order — Time — 
Services  as  Parliamentary  Agents — “ Special  Circumstances  ” — Burden 
of  Proof. 

Where  a bill  of  charges  and  disbursements  rendered  by  solicitors  was 
posted  to  the  client  on  the  11th  April,  1893,  but  did  not  reach  the  client 
till  a day  or  two  later  : — 

Held,  per  the  Master  in  Chambers,  that  an  ex  parte  order  for  taxation 
made  on  the  11th  April,  1894,  was  made  after  the  expiry  of  twelve 
months,  and  should  be  set  aside. 

The  bill  was  for  services  rendered  and  moneys  expended  in  obtaining  an 
Act  of  Parliament  for  the  divorce  of  the  client  from  her  husband  : — 
Held,  per  the  Master,  that  it  was  a solicitors’  bill,  and  as  such  taxable 
under  the  Solicitors’  Act. 

Quaere,  per  Street,  J. , as  to  this. 

Held,  per  Street,  J.,  that  “special  circumstances”  justifying  an  order 
for  taxation  after  twelve  months  from  delivery  of  the  bill  must  be  proved 
by  the  affidavits  filed  upon  the  application,  and  where  they  consist  of 
alleged  overcharges,  they  should  be  plainly  indicated  by  the  applicant, 
on  whom  lies  the  onus  of  establishing  them. 

And  where  the  only  overcharge  indicated  was  the  payment  to  a physician, 
who  was  absent  from  his  business  three  days  for  the  purpose  of  giving 
evidence  before  a parliamentary  committee,  of  $50  and  his  disburse- 
ments, and  it  appeared  that  the  solicitors  had  paid  the  amount  in  good 
faith  and  the  client  had  at  one  time  assented  to  it,  and  it  did  not  appear 
that  the  physician’s  attendance  could  have  been  secured  for  any  lesser 
sum  : — 

Held,  that  there  were  no  special  circumstances  warranting  an  order  for 
taxation  after  the  lapse  of  twelve  months  and  after  settlement  of  the 
bill  by  cash  and  notes,  which  latter  had  been  paid  in  part  and  renewed 
from  time  to  time. 

Decision  of  the  Master  on  this  point  reversed. 

[April  24,  1894. — The  Master  in  Chambers .] 
[May  30,  1894. — Street , J.] 

The  solicitors  were  employed  by  Mrs.  Ballantyne  to 
obtain  a bill  for  a divorce  from  her  husband.  They  took 
the  necessary  proceedings,  attended  before  the  Senate  Com- 
mittee in  Ottawa  with  the  witnesses,  and  conducted  the 
matter  to  a successful  termination.  On  11th  April,  1893, 
they  rendered  a signed  bill  of  costs  claiming  $485  for  their 
own  services  throughout,  and  $457.45  for  their  disburse- 
ments, including  the  witness  fees,  travelling  expenses,  and 
$210  paid  to  the  clerk  of  the  Senate  for  printing,  etc.  In 
their  letter  enclosing  the  bill  they  expressed  their  willing- 
ness to  have  it  submitted  for  taxation,  but  at  the  same 
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time  stated  their  belief  that  it  was  a reasonable  one. 
In  reply  Mrs.  Ballantyne  wrote  expressing  her  surprise  at 
the  amount  of  the  bill,  and  especially  in  regard  to  a sum 
of  $76.25  paid  to  Dr.  Shaw  for  three  days’  absence  in 
Ottawa,  and  his  travelling  expenses,  these  latter  being 
$26.25;  but  she  afterwards,  without  further  discussion, 
paid  a portion  of  the  account  and  gave  her  note  for  the 
balance.  She  made  payments  from  time  to  time  upon  the 
note,  and  on  11th  April,  1894,  had  paid  all  but  $100  of 
the  claim.  On  that  day,  upon  the  application  of  another 
solicitor  acting  for  her,  she  obtained  an  ex  parte  order  for 
the  taxation  of  the  bill  from  the  Master  in  Chambers. 

On  the  23rd  April,  1894,  the  solicitors  moved  before  the 
Master  in  Chambers  to  set  aside  the  ex  parte  order  for  tax- 
ation. 

E.  T.  English , for  the  solicitors. 

Allan  McNab , for  the  client. 

Judgment  was  delivered  on  the  following  day. 

The  Master  in  Chambers. — The  grounds  of  the  appli- 
cation are  : (1)  that  it  was  improper  to  make  the  order 
ex  parte,  twelve  months  having  elapsed  since  the  delivery 
of  the  bill,  and  the  amount  having  been  paid  ; and  (2) 
that  the  solicitors  did  not  act  as  solicitors  in  the  matter, 
and  the  bill  rendered  was  therefore  not  taxable. 

As  to  the  second  objection,  I am  of  opinion  that  the 
solicitors  acted  throughout  as  solicitors,  and  the  costs  were 
incurred  by  them  as  such  ; the  bill  itself  shews  this  to  be 
the  fact — see  their  letter  enclosing  the  bill.  The  cases 
referred  to  by  counsel  to  support  this  contention  are  inap- 
plicable. I would  refer  to  the  following  to  shew  that  such 
a bill  is  taxable  : Re  Andreivs , 17  Beav.  510  ; Re  Thurgoody 
19  Beav.  541  ; Allison  v.  Herring,  9 Sim.  583  ; In  re 
Richardson,  3 Ch.  Chamb.  R.  144;  Re  O’Donohoe,  4 P.  R. 
266 ; In  re  Jones,  L.  R.  13  Eq.  336 ; In  re  Osborne,  25 
Beav.  353. 
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As  to  the  first  objection,  I think  this  is  well  taken,  inas- 
much as  it  appears  that  the  bill  was  posted  on  the  11th 
April,  1893,  although  not  received  by  the  client  for  a day 
or  two  after  that  date.  I must,  on  this  objection,  set  aside 
the  ex  parte  order ; but,  as  mentioned  on  the  motion,  I will 
treat  the  present  motion  as  one  for  taxation  under  special 
circumstances  after  the  year  has  expired.  The  fact  that  the 
client  has  given  a note  for  the  balance  of  the  claim,  does 
not  prevent  her  from  applying  for  the  order.  Looking  at 
the  items  of  the  bill  and  the  affidavit  of  the  client,  I am 
of  opinion  that  special  circumstances  exist  sufficient  to 
entitle  her  to  a taxation.  The  payment  to  Dr.  Shaw  of 
some  $76.25  for  three  days’  witness  fees  and  conduct  money, 
against  the  client’s  wishes,  and  also  the  two  other  wit- 
nesses the  large  sums  of  $33  and  $36.50  respectively,  the 
retaining  fee  of  $75,  or  the  greater  part  of  that  sum,  when 
none  apparently  was  paid  or  even  asked  for,  and  the  other 
large  items,  are  sufficient  to  warrant  me  in  granting  the 
order  for  taxation  : In  re  Strother,  26  L.  J.  Gh.  695.  Costs 
will  be  reserved  to  abide  the  taxation,  except  in  so  far  as 
they  were  increased  by  reason  of  the  ex  parte  order ; and 
the  increase  will  be  to  the  solicitors  in  any  event. 

From  this  order  the  solicitors  appealed,  upon  the  ground 
that  such  an  order  should  only  have  been  made  upon  Mrs. 
Ballantyne’s  application  shewing  specific  overcharges,  and 
upon  the  further  ground  that  the  bill  was  for  services  ren- 
dered to  her,  not  in  the  character  of  her  solicitors,  but  in 
that  of  parliamentary  agents  for  her,  and  that  the  pro- 
visions with  regard  to  taxation  in  the  Solicitors"  Act, 
therefore,  did  not  appty. 

The  appeal  was  argued  before  Street,  J.,  in  Chambers, 
on  the  30th  April,  1894. 

E.  T.  English , for  the  solicitors,  referred  upon  the 
second  ground  to  section  51  of  the  Solicitors’  Act,  R.  S.  0. 
ch.  147 ; Ostrom  v.  Benjamin , 20  A.  R.  336  ; Re  Strother , 
3 K.  & J.  518  ; Ex  p.  King , 3 N.  & M.  437  ; Williams  v. 
Odell , 4 Price  279  ; Ex  p.  Wheeler , 3 V.  & B.  21. 
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Allan  McNab,  for  the  client.  Giving  a note  is  not  pay- 
ment : Cordery  on  Solicitors,  p.  264.  A bill  may  be  taxed 
after  twelve  months : In  re  Norman , 16  Q.  B.  D.  673 ; In 
re  Jones,  L.  R.  13  Eq.  336.  The  application  for  the  divorce 
was  signed  by  the  solicitors  as  such.  Under  the  Solicitors’ 
Act  charges  for  other  work  than  litigation  may  be  taxed  : 
In  re  Eccles , 6 U.  C.  L.  J.  (0.  S.)  59. 

Judgment  was  delivered  on  the  30th  May,  1894. 

Street,  J. — Whether  this  bill  is  one  for  services  ren- 
dered by  the  solicitors  in  their  character  of  solicitors,  or 
in  another  character,  is  a question  as  to  which  there  is 
much  room  for  difference  of  opinion,  but,  in  the  view  I 
take  of  the  other  ground  of  their  appeal,  it  is  unnecessary 
that  I should  determine  it. 

The  learned  Master  has  held,  and  there  is  no  appeal 
from  his  decision  upon  this  point,  that  the  ex  parte  order 
for  taxation  was  irregular  and  must  be  set  aside  ; but  he 
has  treated  the  application  of  the  solicitors  to  set  aside 
the  ex  parte  order  as  an  application  by  Mrs.  Ballantyne 
for  an  order  for  taxation  of  the  bill  upon  special  circum- 
stances, and  has  made  an  order  as  if  based  upon  such  an 
application.  The  special  circumstances  mentioned  in  his 
judgment,  are  the  following  items  in  the  bill  rendered  : 

$76.25  paid  to  Dr.  Shaw  for  witness  fees  and  expenses. 

$33  and  $36.50  paid  to  two  other  witnesses. 

$75  charged  for  retainer. 

But  of  these  items  only  the  first  mentioned  is  referred 
to  in  any  of  the  affidavits  filed  upon  the  motion,  and  in 
my  view  it  is,  therefore,  the  only  one  which  should  be  con- 
sidered. The  bill  having  been  rendered  twelve  months 
before  the  application,  the  client  had  no  right  to  have  it 
taxed  unless  upon  shewing  special  circumstances  which 
are  to  be  “ proved  to  the  satisfaction  of  the  Court  or  Judge 
to  whom  the  application  for  the  reference  has  been  made.” 
Where,  as  here,  the  special  circumstances  consist  in 
alleged  overcharges,  it  is  only  proper  that  the  particular 
22 — VOL.  xvi.  o.  P.  R. 
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overcharges  relied  on  should  he  plainly  indicated  by  the 
applicant  in  order  that  the  solicitor  may  know  what  he  has 
to  meet.  The  only  reference  in  the  affidavits  of  Mrs. 
Ballantyne  to  the  payment  to  Dr.  Shaw,  is  contained  in  that 
sworn  to  on  19th  April,  which  has  not  been  filed,  and  cannot, 
therefore,  properly  be  referred  to  at  all.  It  is  not  disputed, 
however,  by  her  that  the  solicitors  have  paid  the  amount  in 
good  faith  to  this  witness,  a medical  man,  who  was  absent 
from  his  business  three  days  at  Ottawa,  for  the  purpose  of 
giving  evidence,  and  was  paid  $50  and  his  disbursements. 
He  was  not  compelled  to  attend,  but  did  so  at  the  solicitors" 
request,  and  he  claimed  to  be  paid  $20  a day.  To  have 
compelled  his  attendance  would,  it  is  said,  have  necessita- 
ted an  expensive  application  to  the  clerk  of  the  Senate 
Committee  in  Ottawa  for  an  order  for  that  purpose ; and 
it  is  not  shewn  that  the  course  adopted  by  the  solicitors 
has  cost  the  client  more  than  to  have  applied  for  such  an 
order  would  have  done.  The  onus  of  shewing  the  exist- 
ence of  overcharges  lies  upon  the  client  upon  an  applica- 
tion of  this  kind  ; it  is  not  shewn  that  the  attendance  of 
Dr.  Shaw  could  have  been  secured  for  any  lower  sum  than 
that  paid  him ; and  before  opening  the  bill  for  taxation, 
the  Court  or  Judge  must  be  satisfied  that  there  has  been 
an  overcharge.  In  addition  to  this,  there  is  the  circum- 
stances that  in  her  letter  to  her  solicitors,  Mrs.  Ballantyne, 
on  27th  March,  immediately  after  hearing  that  her  appli- 
cation for  a divorce  had  been  successful,  says  : “ I was  also 
much  pleased  to  know  that  you  were  settling  with  the 
witnesses  and  also  allowing  them  extra , which  is  nothing 
but  just  under  the  circumstances.” 

In  her  letter  of  9th  April,  1893,  after  receiving  the 
bill  of  her  solicitors’  costs  and  disbursements,  she  says : 
“ In  reference  to  Dr.  Shaw,  I do  feel  that  he  has  over- 
charged me,  and  cannot  see  my  way  clear  to  pay  him  the 
full  amount  he  has  asked  for.  I would  not  object  to  a 
reasonable  charge.”  After  this  she  settled  the  bill  in  full 
by  cash  and  notes,  and  wrote  a grateful  letter  to  her  solici- 
tors. The  notes  were  from  time  to  time  renewed  at  her 
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request,  and  it  was  not  until  many  months  after  she  had 
in  this  way  assented  to  the  charge  of  Dr.  Shaw,  that  she 
complained  of  it.  The  solicitors,  I think,  were  entitled  to 
assume  that  she  was  willing  that  the  charge  made  should 
he  paid  ; it  is  not  as  if  the  charge  now  complained  of  were 
one  made  by  the  solicitors  for  services  of  their  own ; it  is 
a disbursement  made  by  them  on  her  account  in  good  faith, 
to  which,  I think,  I must  find  she  has  given  her  consent. 

The  appeal  should  be  allowed  with  costs,  and  the  order 
made  upon  the  motion  to  set  aside  the  ex  parte  order 
should  be  varied  by  allowing  it  simply  with  costs. 


Kendell  v.  Ernst. 

Writ  of  Summons — Provisional  Judicial  Districts — Shortening  Time  for 
Appearance — Vic.  ch.  lj,  sec.  7 ( 0.) — Pules  3,  275  (a),  485 — 
LocalVenue — Action  of  Ejectment — 57  Vic.  ch.  32 , sec.  3 ( 0.) — Pule  653 . 

The  effect  of  Rule  275  (a)  is  to  supersede  section  7 of  47  Vic.  ch.  14  (O.), 
and  to  incorporate  its  provisions  into  the  Rules,  and  the  former  practice, 
being  inconsistent  with  the  Rules,  is  superseded  by  the  provisions  of 
Rule  3 ; and  therefore  there  is  now  power,  under  the  provisions  of  Rule 
485,  to  abridge  the  time  for  appearance  to  a writ  of  summons  issued 
in  the  district  of  Algoma  or  Thunder  Bay. 

The  indorsement  on  a writ  of  summons,  issued  in  the  district  of  Thunder 
Bay  after  the  passing  of  57  Vic.  ch.  32  (0.),  shewed  that  the  claim  was 
for  cancellation  of  a lease  of  a mining  location  in  the  district  of  Rainy 
River,  for  possession  of  the  location,  and  for  an  injunction  restrain- 
ing the  defendant  from  entering  thereon  : — 

Held,  that  the  action  was  not  one  of  ejectment  within  the  meaning  of 
Rule  653,  and  therefore  the  venue  was  not  local,  and  it  was  not  neces- 
sary that  the  writ  should  be  issued  by  the  local  Registrar  at  Rat  Portage 
under  section  3 of  the  Act. 


[June  7,  1894. — Ferguson , J.] 

An  appeal  by  the  defendant  from  an  order  of  the  local 
Judge  at  Port  Arthur  dismissing  the  defendant’s  motion 
to  set  aside  the  writ  of  summons  and  to  rescind  an  order 
obtained  ex  parte  by  the  plaintiff  shortening  the  time  for 
appearance.  The  facts  are  stated  in  the  judgment. 
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The  appeal  was  argued  before  Ferguson,  J.,  in  Cham- 
bers, on  the  4th  June,  1894. 

D.  W.  Saunders , for  the  defendant. 

E.  T.  English,  for  the  plaintiff. 

Judgment  was  delivered  on  the  7th  June,  1894. 

Ferguson,  J. — This  is  an  appeal  from  a decision  of  the 
local  Judge  at  Port  Arthur.  The  writ  of  summons  was 
issued  at  Port  Arthur  for  service  on  a defendant  residing 
at  or  near  Rat  Portage.  The  learned  Judge  made  an  order 
abridging  and  shortening  the  time  for  entering  an  appear- 
ance to  ten  days  from  the  service  of  the  writ  upon  the 
defendant  at  Rat  Portage,  or  within  a radius  of  ten  miles 
thereof.  The  writ  appears  to  have  been  issued  on  the  18th 
day  of  May,  and  served  on  the  defendant  at  Rat  Portage 
on  the  19  th  day  of  May  last.  The  special  indorsement 
on  the  writ  is  to  have  it  declared  that  a certain  lease  of  min- 
ing location  number  374  C.,  in  the  district  of  Rainy  River, 
from  the  plaintiff  to  the  defendant,  is  forfeited,  and,  as 
against  the  plaintiff,  void,  and  to  have  the  same  delivered 
up  to  be  cancelled  ; for  possession  of  the  mining  location ; 
and  for  an  injunction  restraining  the  defendant  from  enter- 
ing on  the  location,  or  mining,  or  exploring  for  minerals 
thereon,  or  removing  minerals,  timber,  or  any  other  pro- 
perty therefrom. 

The  motion  before  the  learned  Judge  was  to  set  aside  the 
writ  of  summons  and  to  rescind  his  own  order  so  shorten- 
ing and  abridging  the  time  for  appearance  thereto.  This 
motion  was  refused,  and  from  the  order  refusing  it  is  this 
appeal. 

It  was  contended  that  there  was  not,  under  the  provis- 
ions of  Rule  485*  power  to  abridge  or  shorten  the  time 
for  entering  the  appearance  in  this  case,  because  such  time 

*Rule  485— A Court  or  a Judge  shall  have  power  to  enlarge  or  abridge 
the  time  appointed  by  these  Rules,  or  any  Rules  relating  to  time,  or  fixed 
by  any  order  enlarging  time,  for  doing  any  act  or  taking  any  proceeding. 


KENDELL  V.  ERNST. 


169 


XVI.] 


was  and  is  fixed  by  the  statute  47  Vic.  ch.  14,  sec.  7,  (0.),* 
and  that  such  time  was  not,  therefore,  a “time  appointed 
by  the  Rules,”  within  the  meaning  of  this  Rule  485  ; and 
that  this  being  so,  the  Judge  had  not  jurisdiction  to  abridge 
the  time. 

Sub-section  (a)  of  Rule  275f  professes  to  be  and  sub- 
stantially is  a transcript  of  section  7 of  ch.  14  of  47  Vic. 
The  Rules  have  the  force  of  Acts  of  Parliament,  and  were 
adopted  and  passed  after  the  passing  of  47  Vic.  The  effect 
was  to  supersede  the  section  of  the  Act  and  incorporate 
the  provisions  of  it  into  the  Rules,  so  that  the  times  men- 
tioned therein  are  times  appointed  by  the  Rules  within  the 
meaning  of  Rule  485,  Then,  again,  the  times  mentioned  in 
sub-section  ( a ) of  Rule  275  are  times  fixed,  but  subject  to 
be  varied  by  an  exercise  of  the  powers  given  by  Rule  485. 
The  same  times  were,  before  the  adoption  and  promulga- 
tion of  the  Rules,  times  fixed  by  the  statute  47  Vic.  ch.  14, 
sec.  7,  and  not  subject  to  being  so  varied ; so  that  the  prac- 
tice before,  so  far  as  this  subject  has  concern,  was  different 
from  the  practice  after  that  event,  and  since  hitherto.  That 
former  practice  was,  therefore,  inconsistent  with  the  Rules 
and  was  superseded  by  the  provisions  of  Rule  3J.  The 
result  seems  clearly  to  be  that  the  learned  Judge  had 


^Section  7 (1) — The  time  allowed  for  appearance  to  a writ  of  sum- 
mons issued  in  either  of  the  said  districts  (Algoma  and  Thunder  Bay), 
* * * for  service  within  Ontario,  * * * shall  be  twenty  days 

after  the  service  of  the  writ,  inclusive  of  the  day  of  such  service. 

+ Rule  275 — When  a defendant  is  served  within  Ontario,  and  not  in 
Algoma  or  Thunder  Bay,  he  shall  appear  within  ten  days,  including  the 
day  of  service. 

If  served  within  Algoma  or  Thunder  Bay,  he  is  to  have  thirty  days  in 
an  action  for  the  recovery  of  land,  and  twenty  days  in  other  actions. 


J Rule  3 — All  Rules  and  Orders  heretofore  passed  by  any  of  the 
Superior  Courts  of  law  or  equity  in  Ontario  or  Upper  Canada,  and  not 
included  in  these  Rules,  are  rescinded,  save  and  except  those  mentioned 
in  the  schedule  hereto,  and  these  Rules  shall  take  effect  on  and  after  the 
1st  day  of  March,  1888.  All  practice  inconsistent  therewith  is  superse- 
ded. As  to  all  matters  not  provided  for  in  these  Rules,  the  practice  is, 
as  far  as  may  be,  to  be  regulated  by  analogy  thereto. 
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power  under  the  provisions  of  Rule  485  to  abridge  and 
shorten  the  time  as  he  did. 

It  was  contended  that  the  writ  should  have  been  set 
aside  because  it  was  issued  after  the  passing  of  ch.  32 
of  the  Acts  of  the  last  Session  of  the  Ontario  Legislature, 
the  third  section  of  which  provides,  in  respect  of  the  admin- 
istration of  justice  in  Rainy  River,  that  in  any  action  in  the 
High  Court  in  which  the  venue  is  local,  the  writ  shall  be 
issued  by  the  local  Registrar  (meaning  the  local  Registrar 
at  Rat  Portage),  and  that  Rat  Portage  shall  be  named  as  the 
place  of  trial ; that  the  venue  in  this  action  is  local ; and 
that  the  writ  was,  therefore,  improperly  issued  at  Port 
Arthur. 

Rule  653  provides  that  there  shall  be  no  local  venue 
except  in  an  action  of  ejectment,  and  the  contention  was 
that  this  is  an  action  of  ejectment. 

I do  not  think  that  the  action  can  strictly  be  called  an 
action  of  ejectment.  It  is  true  that  the  plaintiff  does  ask 
possession  of  the  mining  location.  He  is,  however,  as 
it  appears,  in  some  difficulty  in  respect  of  the  lease  he 
made  to  the  defendant.  He  does  not  come  into  Court 
professing  to  be  entitled  to  or  asking  possession  of  the 
location,  unless  he  succeeds  in  his  contention  as  to  the 
lease  and  in  having  it  cancelled,  and,  as  it  at  present  ap- 
pears to  me,  the  plaintiff*  only  seeks  possession  of  the 
location  and  the  injunction  as  things  incidental  to  his 
success  upon  the  more  important  question  as  to  the  lease. 
He  places  the  question  as  to  the  forfeiture  alleged  and 
the  cancellation  of  the  lease  in  the  foreground  ; and,  so  far 
as  can  at  present  be  seen,  this  is,  I think,  the  question 
to  be  tried.  There  may  be  room  for  misgivings  and  doubts 
on  the  subject,  but,  so  far  as  I can  perceive,  this  should  be 
considered  an  action  for  the  cancellation  of  the  lease,  claim- 
ing incidental  relief  in  case  of  success  rather  than  an 
action  of  ejectment,  in  which  the  venue  is  local. 

No  question  has  been  argued  as  to  joinder  of  causes  of 
action. 
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It  was  stated  that  since  the  decision  appealed  from,  judg- 
ment has  been  entered  against  the  defendant  for  want  of 
an  appearance.  As  to  this,  the  defendant  must  be  left  to 
his  substantive  application  for  leave  to  come  in  and  defend. 
I do  not  see  that  I am  in  a position  to  deal  with  that  mat- 
ter here. 

I am  of  the  opinion  that  the  appeal  should  be  dismissed, 
but  I think  there  should  be  no  costs. 

Appeal  dismissed  without  costs. 


Mercer  Company  (Limited)  v.  Massey-Harris 
Company  (Limited)  et  al. 

Venue — Change  of —Expediting  Trial — Illness  of  Witness — Costs. 

The  place  of  trial  of  an  action  may  be  changed  for  the  purpose  of  expe  - 
diting  the  trial. 

And  where  the  plaintiffs  named  Barrie  as  the  place  of  trial,  and  the  defen- 
dants had  it  changed  to  Toronto,  and,  through  no  fault  of  the  parties,  the 
action  was  not  tried  at  the  Spring  Sittings  there,  nor  at  Barrie  under 
an  alternative  order,  it  was,  on  the  application  of  the  plaintiffs,  changed 
to  Bracebridge,  where  a Summer  Sittings  had  been  appointed,  a witness 
for  the  plaintiffs  being  so  dangerously  ill  that  he  might  die  at  any 
moment,  and  there  being  no  Summer  Sittings  at  Toronto  or  Barrie. 
Costs  were  not  given  against  the  plaintiffs,  as  they  were  not  in  fault. 
Bleakley  v.  Easton , 9 U.  C.  L.  J.  (0.  S. ) 23  ; Mercer  v.  Voght , 4 U.  C.  L. 
J.  (0.  S.)  47  ; and  McDonnell  v.  Provincial  Ins.  Co.,  5 U.  C.  L.  J. 
(0.  S.)  186,  specially  referred  to. 

[May  26,  1894. — Robertson,  J.] 

An  appeal  by  the  plaintiffs  from  an  order  made  by  the 
Master  in  Chambers  on  21st  May,  1891,  dismissing  an  ap- 
plication by  the  plaintiffs  to  have  the  venue  changed  from 
Toronto  to  Bracebridge. 

The  venue  was  originally  laid  at  Barrie.  Issue  was 
joined  in  December,  1893. 

The  action  was  for  conspiracy  to  injure,  harass,  and 
damnify  the  plaintiffs,  who  were  manufacturers,  in  their 
trade,  business,  and  credit,  and  to  put  them  to  great  vex- 
ation, loss,  and  expense,  and  to  force  them  into  liquidation, 
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and  thereby  to  benefit  the  defendants  the  Massey-Harris 
Company  by  unduly  preventing  and  lessening  competition 
in  the  production,  manufacture,  and  sale  of  agricultural 
implements,  in  which  the  defendants  were  also  engaged, 
etc. 

The  plaintiffs’  place  of  business  was  in  Alliston,  in  the 
county  of  Simcoe,  and  the  defendants’  place  of  business  was 
in  Toronto. 

On  the  17th  April,  1894,  the  Master  in  Chambers,  on  the 
application  of  the  defendants,  made  an  order  changing  the 
venue  from  Barrie  to  Toronto,  from  which  the  plaintiffs 
appealed.  The  appeal  was  heard  by  Armour,  C.  J.,  on  the 
19th  April,  1894.  The  Toronto  Sittings  for  the  trial  of 
jury  cases  was  then  going  on.  Armour,  C.  J.,  varied  the 
order  by  directing  that  the  action  should  be  forthwith 
entered  for  trial  at  that  sittings,  but,  in  the  event  of  its  not 
being  so  entered,  that  it  should  be  brought  on  for  trial 
at  the  sittings  at  Barrie  for  the  trial  of  actions  with  a 
jury  commencing  on  the  23rd  April,  1894. 

The  action  was  entered  for  trial  at  Toronto  as  directed, 
but  was  not  tried,  by  reason  of  the  Criminal  Assizes  inter- 
vening, and  was  not  entered  for  trial  at  Barrie. 

The  chief  ground  of  the  plaintiffs’  application  to  change 
the  venue  to  Bracebridge  was  the  delicate  state  of  health 
of  Mr.  Hart  A.  Massey,  the  president  of  the  defendant 
company,  and  also  himself  a defendant,  who  was  in  such 
a dangerous  condition  that  he  might  die  at  any  moment. 
The  plaintiffs  desired  to  have  this  defendant  as  a witness 
at  the  trial,  and  feared  that  if  it  did  not  take  place  till  the 
Autumn,  it  would  be  too  late.  A Summer  sittings  for  the 
trial  of  actions  at  Bracebridge  had  been  appointed  during 
the  month  of  July,  but  no  sittings  at  Toronto  or  Barrie 
till  the  Autumn. 

The  plaintiffs’  appeal  from  the  Master’s  order  refusing 
to  change  the  venue  to  Bracebridge  was  argued  before 
Bobertson,  J.,  in  Chambers,  on  the  25th  May,  1894. 

F.  E.  Titus,  for  the  plaintiffs. 

A.  Mills , for  the  defendants. 
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Judgment  was  delivered  on  the  following  day. 

Robertson,  J. — (after  setting  out  the  facts) — In  Bleak- 
ley  v.  Easton , 9 U.  C.  L.  J.  (0.  S.)  23,  it  was  held  that 
where  it  was  sworn  that  unless  the  venue  were  changed, 
the  plaintiff  would  be  in  danger  of  losing  his  debt,  it  was 
a reasonable  ground  for  changing  the  venue  ; and  in  that 
case,  the  application  having  been  made  by  the  plaintiff  to 
change  the  venue  from  the  place  where  he  had  laid  it  him- 
self, he  was  made  to  pay  the  costs  of  the  application : per 
Hagarty,  J. 

In  Mercer  v.  Voght,  4 U.  C.  L.  J.  (0.  S.)  47,  the  same 
learned  Judge  held  that  in  all  transitory  actions  the  venue 
may  be  changed  by  either  the  plaintiff  or  the  defendant,  on 
his  shewing  a reasonable  ground  therefor ; and  in  order  to 
expedite  the  trial  of  the  cause,  when  the  plaintiff  swears  that 
otherwise  he  will  probably  lose  his  debt,  it  may  be  con- 
sidered reasonable  ground  for  changing  the  venue. 

And  Sir  John  B.  Robinson,  C.  J.,  in  McDonell  v.  Provin- 
cial Ins.  Co.,  5 U.  C.  L.  J.  (0.  S.)  186,  held  that  the  occur- 
rence of  an  accident  preventing  the  trial  of  a cause  at  an 
Assizes  in  the  county  where  the  venue  is  laid  (e.  g.,  personal 
inability  of  the  Judge)  is  a ground  for  changing  the  venue, 
in  order  to  save  delay,  especially  when  prospective  diffi- 
culty of  obtaining  witnesses  and  the  peculiar  position  of 
some  of  the  parties  to  the  suit  renders  the  obtaining  of 
justice  much  more  expensive  and  troublesome,  if  not  even 
doubtful,  if  trial  deferred. 

Apart  from  the  law  and  justice  of  this  application,  which 
I think  clearly  in  favour  of  the  plaintiffs,  I have  conferred 
with  the  learned  Chief  Justice  of  the  Queen’s  Bench, 
who  made  the  order  varying  the  first  order  of  the  Master 
in  Chambers,  and  he  informs  me  that  the  order  taken 
out  is  not  exactly  in  the  form  in  which  he  pronounced  it, 
or  intended  it  should  go ; that  he  was  assured  that  the 
trial  would  take  place  at  the  Toronto  Assizes,  during  the 
then  current  week,  and  upon  that  he  directed  that  the  case 
should  be  entered  forthwith  for  trial  there,  but  in  case  it 
23 — VOL.  xvi.  o.  p.  R. 


174 


ONTARIO  PRACTICE  REPORTS. 


[VOL. 


could  not  be  so  tried,  the  case  was  to  be  entered  for  trial 
at  the  Barrie  Assizes,  which  commenced  in  the  following 
week.  The  fact  being,  then,  that  the  case  not  being  tried  at 
the  Toronto  Assizes  was  not  the  fault  of  either  party,  and 
there  being  ample  grounds,  in  my  judgment,  for  expediting 
the  cause  on  the  authority  of  the  cases  cited,  I think  the 
appeal  must  be  allowed,  and  the  venue  changed  from 
Toronto  to  Bracebridge ; and,  as  the  plaintiffs  are  not 
responsible  for  the  case  not  being  tried  at  Barrie,  if  it 
be  found  that  the  costs  of  having  the  action  tried  at 
Bracebridge  exceed  what  the  same  would  have  been  had 
the  same  been  tried,  as  originally  intended,  at  Barrie,  I do 
not  think  the  plaintiffs  should  have  to  pay  the  excess. 

The  appeal  will,  therefore,  be  allowed ; the  costs  of  the 
application  to  the  Master  in  Chambers  to  be  costs  in  the 
cause,  and  of  the  appeal  to  be  costs  in  the  cause  to  the 
plaintiffs  in  any  event  of  the  action.  I have  come  to  the 
conclusion  in  regard  to  the  costs,  for  the  reason  that  the 
plaintiffs  are  not  in  any  way  to  blame  for  the  trial  not 
coming  on  at  Barrie,  nor  at  Toronto ; and  I do  not  see,  there- 
fore, on  what  ground  I could  order  them  to  pay  the  costs 
of  the  application  to  change  to  Bracebridge,  as  was  done 
in  the  case  of  BleaJcley  v.  Easton , above  referred  to. 
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Hollender  v.  Ffoulkes. 


Writ  of  Summons — Special  Indorsement — Interest — Unliquidated  Demand 
— Summary  Judgment  for  Liquidated  Portion  of  Demand — Rules 
2^5,  705 , 711 , 739. 

Where  a writ  of  summons  was  indorsed  to  recover  the  amount  of  a 
foreign  judgment,  together  with  interest  from  the  date  thereof  until 
judgment  : — 

Held , that  the  claim  for  interest  was  for  an  unliquidated  amount,  and  the 
two  claims  together  did  not  constitute  a good  special  indorsement 
within  Rule  245  : — 

Held , also,  that  the  plaintiff  was  not  entitled  upon  such  indorsement  to  a 
summary  judgment  under  Rule  739  for  the  amount  of  the  foreign 
judgment  only,  with  liberty  to  proceed  for  the  interest ; for  that  Rule 
is  not  applicable  where  there  is  a claim  for  a liquidated  demand  joined 
to  one  for  unliquidated  damages. 

Rules  245,705,  711,  and  739  considered. 

Solmes  v.  Stafford , 16  P.  R.  78,  followed. 

Hay  v.  Johnston,  12  P.  R.  596,  not  followed. 

[June  21,  1894. — The  Queen's  Bench  Division .] 

The  writ  of  summons  issued  in  this  action  was  indorsed 
to  recover  the  amount  of  a judgment  obtained  by  the 
plaintiff  against  the  defendant  in  the  Queen’s  Bench 
Division  of  the  High  Court  of  Justice  in  England  on  the 
26th  day  of  April,  1893,  pursuant  to  an  order  of  a Master, 
the  Hon.  B.  Butler,  dated  18th  April,  1893,  the  amount  of 
the  judgment  being  £261.  5.  0 for  debt  and  £13. 13.  6 for 
costs  ; the  amount  of  the  judgment  in  Canadian  currency 
being  the  sum  of  $1,337.98,  which  was  the  amount  claimed 
by  the  plaintiff,  together  with  interest  thereon  from  the 
26th  day  of  April,  1893,  until  judgment. 

The  defendant  was  served  with  and  appeared  to  the 
writ,  and  a motion  was  made  before  the  local  Judge  of  the 
High  Court  at  Hamilton  by  the  plaintiff*  for  leave  to  sign 
final  judgment  under  Buie  739.  This  motion  was  opposed 
by  the  defendant  upon  the  ground  that  the  writ  was  not 
specially  indorsed  under  Buie  245,  because  interest  was 
claimed  upon  the  English  judgment  without  alleging  that 
it  was  payable  by  virtue  of  a contract  or  by  virtue  of  any 
statute.  The  local  J udge  overruled  the  objection  and  made 
an  order  for  judgment. 
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The  defendant  appealed  to  a Judge  in  Chambers,  and 
the  appeal  was  heard  before  Armour,  C.  J.,  who  dismissed 
it. 

Thereupon  the  defendant  appealed  to  the  Queen’s  Bench 
Divisional  Court,  and  the  appeal  was  argued  during  the 
Easter  Sittings  on  25th  May,  1894,  before  Falconbridge 
and  Street,  JJ. 

W.  H.  Bartram , for  the  appeal. 

McBrayne , for  the  plaintiff. 

On  the  21st  June,  1894,  the  judgment  of  the  Court  was 
delivered  by 

Street,  J. — Interest  is  claimed  upon  the  amount  of  the 
English  judgment  sued  on  without  any  thing  to  shew  why 
or  at  what  rate  it  is  claimed ; that  is  to  say,  whether  it  is 
claimed  under  the  English  statute  which  makes  judgments 
bear  interest  at  the  rate  of  four  per  cent.,  or  as  damages  at 
six  per  cent,  under  our  law.  Without  determining,  there- 
fore, whether  it  might  not  have  been  claimed  at  four  per 
cent,  as  a part  of  the  debt  under  the  English  statute,  and, 
therefore,  a liquidated  claim  like  the  interest  payable  by 
contract  upon  a debt,  we  must  hold,  I think,  that  the  claim 
for  interest  here  made  is  not  made  in  such  a way  as  to 
enable  us  to  treat  it  as  claimed  upon  a contract,  express  or 
implied.  There  are,  therefore,  two  claims  made  upon  this 
writ,  one  for  the  amount  of  the  judgment  debt,  the  other 
for  an  unliquidated  amount  by  way  of  interest,  and  the 
two  claims,  taken  together,  as  set  out  in  the  writ,  do  not 
constitute  a good  special  indorsement : Gold  Ores  Reduc- 
tion Go.  v.  Parr,  [1892]  2 Q.  B.  14 ; Munro  v.  Pike , 15  P.  R. 
164 ; Solmes  v.  Stafford , 16  P.  R.  78. 

The  question  remains,  however,  whether  the  plaintiff 
may  not  be  allowed  to  obtain  judgment  under  Rule  739 
for  the  liquidated  portion  of  his  claim,  that  is  to  say,  the 
amount  of  the  judgment  without  interest,  which  standing 
alone  would  have  been  good  as  a special  indorsement, 
leaving  him  at  liberty  to  proceed  in  the  ordinary  way  to 
prove  and  obtain  judgment  for  his  claim  to  interest. 
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I think  the  proper  interpretation  to  he  put  upon  Rules 
245,  705,  711,  and  739,  is  one  which  is  pointed  out  by  the 
late  English  cases,  and  does  not  involve  any  conflict  between 
the  provisions  contained  in  these  Rules. 

Rule  245  provides  that  in  all  actions  where  the  plaintiff 
seeks  only  to  recover  a debt  or  liquidated  demand  in 
money,  etc.,  he  may  specially  indorse  the  writ. 

Rule  705  provides  that  in  case  of  non-appearance  by  the 
defendant,  when  the  writ  of  summons  is  specially  indorsed 
under  Rule  245,  the  plaintiff  may  sign  final  judgment  for 
any  sum  not  exceeding  the  amount  claimed. 

Rule  711  provides  that  when  the  writ  is  indorsed  with 
a claim  for  detention  of  goods  and  pecuniary  damages  or 
either  of  them,  and  is  further  specially  indorsed  for  a 
liquidated  demand  under  Rule  245,  and  the  defendant  fails 
to  appear,  the  plaintiff  may  enter  final  judgment  for  the 
liquidated  demand  and  interlocutory  judgment  for  the 
residue  of  the  claim. 

The  above  Rule  245  is  taken  from  0.  III.,  R.  6,  of  the 
English  Rules  of  1875,  and  from  Rule  14  of  our  Judicature 
Act  Rules  of  1881.  The  above  Rule  705  also  appeared  in 
the  English  Rules  of  1875  and  in  our  Rules  of  1881. 

A practice,  however,  is  said  to  have  grown  up  of  allowing 
final  judgment  to  be  entered  for  the  liquidated  portion  of 
a claim  and  interlocutory  judgment  for  the  balance,  when 
the  whole  claim  upon  a writ  could  not  be  treated  as  pro- 
perly the  subject  of  a special  indorsement.  In  1883  the 
English  Rule  107,  O.  XIII.,  R.  7,  was  passed,  which  estab- 
lished this  practice,  and  that  Rule  was  for  the  first  time 
introduced  into  our  Rules  as  Con.  Rule  711.  The  effect  of 
it  clearly  is  to  recognize,  and  therefore  to  legalize,  the 
combination  of  a special  indorsement  for  a liquidated 
amount  with  an  indorsement  of  a claim  for  either  or  both 
of  the  other  causes  of  action  mentioned  in  it.  Where,  then, 
a writ  is  specially  indorsed  for  a liquidated  claim  only,  and 
the  defendant  fails  to  appear,  the  plaintiff  proceeds  to  final 
judgment  at  once  under  Rule  705  ; where  another  claim  is 
joined,  he  proceeds  under  Rule  711. 
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Rule  739  is,  however,  limited  to  cases  where  a writ  is 
specially  indorsed  under  Rule  2^5,  and  as  that  Rule 
applies  to  cases  where  the  claim  is  for  a liquidated  demand 
only,  it  appears  to  me  that  we  are  not  justified  in  holding 
that  Rule  739  can  be  made  applicable  to  cases  where  there 
is  a claim  for  a liquidated  demand  joined  to  one  for  un- 
liquidated damages.  I cannot  agree  with  the  argument 
that  because  it  would  be  more  convenient  so  to  hold,  we 
are  to  do  so  against  what  I cannot  help  thinking  is  the 
plain  construction  of  the  Rule,  and  against  the  construction 
repeatedly  placed  by  the  English  Courts  upon  the  same 
provisions.  In  Gurney  v.  Small,  [1891]  2 Q.  B.  584,  Wills, 
J.,  says,  that  to  hold  otherwise  would  be  to  deprive  the 
expression  “ seeks  only  to  recover  ” in  the  Rule  of  all  its 
significance.  In  Sheba  Gold  Mining  Co.  v.  Trubshawe, 
[1892]  1 Q.  B.  674,  the  same  view  was  held  by  the  Court 
of  four  Judges,  viz. : Lord  Coleridge,  C.  J.,  and  Hawkins,. 
Wills,  and  Lawrance,  JJ.  This  decision  was  succeeded  by 
that  of  Wilks  v.  Wood , [1892]  1 Q.  B.  684,  in  which  the 
Court  of  Appeal,  Lord  Esher,  M.  R,  and  Fry  and  Lopes, 
L.JJ.,  expressed  the  same  views.  See  also  Imbert-Terry  v„ 
Carver , 34  Ch.  D.  506,  to  the  same  effect. 

These  views  have  been  adopted  and  followed  by  the 
Common  Pleas  Division  in  this  Province  in  the  late  case 
of  Solmes  v.  Stafford,  16  P.  R.  78,  and  in  my  opinion  we 
should  follow  that  case  in  preference  to  Hay  v.  Johnston , 
12  P.  R.  596*,  which  was  a decision  of  the  Chancellor 
sitting  in  Chambers  in  September,  1888,  before  the  cases 
above  referred  to  had  been  decided. 

The  result  is  that  the  appeal  should  be  allowed  with 
costs  here  and  below  to  the  defendant  in  any  event  of  the 
cause. 

* See  also  Huffman  v.  Doner,  12  P.  R.  492,  and  Mackenzie  v.  Ross , 14 
P.  R.  299. 
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Re  Garson  et  al.  and  Town  of  North  Bay. 


Arbitration  and  Award — Motion  to  Set  Aside  Award — Time — 9 & 10  Will, 
III.  ch.  15 — 52  Vic.  eh.  13,  secs.  2,  If,  6 (0.) 


A notice  of  motion  to  set  aside  an  award  made  on  24th  July,  1893,  of 
which  the  applicants  had  notice  on  7th  August,  1893,  was  served  on 
the  29th  March,  1894  : — 

Held,  too  late. 

The  motion,  if  made  under  9 & 10  Will.  III.  ch.  15,  should  have  been 
made  before  the  last  day  of  what  was  formerly  Trinity  Term  ; and,  if 
the  award  was  one  to  which  section  4 of  52  Vic.  ch.  13  (0.)  did  not 
apply,  by  section  6 could  not  have  been  made  after  the  expiration  of 
three  months  from  the  making  and  publication. 

The  provision  of  section  2 of  the  latter  Act,  as  to  filing  awards,  does  not 
prevent  the  time  limited  by  either  enactment  from  running. 

[June  27,  1894. — Armour,  C.  J.] 

An  application  by  Garson,  Purcer,  & Co.,  to  set  aside  an 
award  of  John  Galt,  civil  engineer,  made  upon  a voluntary 
submission  to  him  of  all  matters  in  dispute  between  the 
applicants  and  the  municipal  corporation  of  the  town  of 
North  Bay,  arising  out  of  a contract  for  the  erection  of 
waterworks  in  the  town.  The  grounds  of  the  application 
were  that  the  arbitrator  made  his  award  without  hearing 
the  applicants  or  any  evidence  or  witnesses  on  their  behalf, 
and  without  having  notified  them  in  any  way  of  the  time 
when  the  matters  referred  would  be  heard  and  determined 
by  him,  and  without  affording  them  any  opportunity  of 
appearing  and  producing  their  witnesses. 

The  application  was  argued  before  Armour,  C.  J.,  in 
Court,  on  the  18th  April,  1894. 

Aylesworth,  Q.  C.,  for  the  applicants. 

Masten,  for  the  corporation,  contended  that  the  motion 
was  too  late  under  the  circumstances  set  forth  in  the  judg- 
ment, and  also  opposed  it  on  the  merits. 


Judgment  was  delivered  on  the  27th  June,  1894. 
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Armour,  C.  J. — The  award  in  this  case  was  made  on 
the  24th  July,  1893,  and  the  applicants  had  notice  of  it 
before  the  7th  August,  3 893,  and  in  the  month  of  October, 
1893,  they  applied  for  and  obtained  a copy  of  it  from  the 
arbitrator,  and  it  was  not  until  the  29th  March,  1894,  that 
service  was  made  of  the  notice  of  motion  to  set  aside  the- 
said  award. 

Under  these  circumstances,  I am  of  the  opinion  that  the 
time  had  gone  by  for  moving  against  the  award. 

The  motion,  if  made  under  9 & 10  Will.  III.  ch.  15,  should 
have  been  made  before  the  last  day  of  what  was  formerly 
Trinity  Term,  and  if  an  award  to  which  section  4 of  52  Vic. 
ch.  13  (0.)  did  not  apply,  the  motion  could  not  have  been 
made  after  the  expiration  of  three  months  from  the  making 
and  publication  thereof. 

It  was  urged  that  until  an  award  such  as  the  one  in 
question  was  filed  under  the  provision  of  section  2 of  52 
Vic.  ch.  13  the  time  did  not  expire  for  moving  against  it- 
but  this  provision  does  not,  in  my  opinion,  prevent  the 
time  limited  by  9 & 10  Will.  III.  ch.  15,  and  by  52  Vic.  ch 
13,  sec.  6,  from  running  and  elapsing  so  as  to  prevent  a 
motion  being  made  to  set  aside  an  award  after  the  time 
thereby  limited  has  expired. 

It  occurred  to  me  on  the  argument  that,  although  the 
time  had  elapsed  for  moving  to  set  aside  the  award,  I might 
still  remit  the  matters  referred  to  the  reconsideration  of  the 
arbitrator : Green  v.  The  Citizens'  Ins.  Co.,  18  S.  C.  R.  338. 

But  this  course,  if  it  can  be  pursued  at  all  in  a case  like 
the  present,  can  only  be  pursued  where  the  applicant  uses 
reasonable  promptness  in  coming  to  the  Court  for  relief, 
and  this  these  applicants  have  not,  in  my  opinion,  done  in. 
this  case. 

The  motion  must,  therefore,  be  dismissed  with  costs. 
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Irvine  v.  Macaulay  et  al. 

Revivor — Ejectment — Ontario  Judicature  Act,  1881  Rules  383,  38 j,  385 
[Con.  Rules  620,  621,  622.) 

Rules  383,  384,  and  385,  Ontario  Judicature  Act,  1881  (Con.  Rules  620, 
621,  and  622),  which  relate  to  the  transmission  of  interest  pendente 
lite,  and  permit  the  continuance  of  an  action  by  or  against  the  person  to 
or  upon  whom  the  estate  or  title  has  come  or  devolved,  are  applicable 
to  an  action  of  ejectment  begun  before  the  Act,  when  the  conveyance 
of  the  land  by  the  original  plaintiff  did  not  take  place  until  after  its 
passing. 

[June  21,  1894. — The  Queen's  Bench  Division .] 

In  1874  the  plaintiff,  the  Honourable  George  Irvine, 
brought  the  present  action  under  the  provisions  of  the 
Ejectment  Act  then  in  force,  C.  S.  U,  C.  ch.  27,  for  the  re- 
covery of  possession  of  the  east  half  of  lot  No.  10  in  the 
1st  concession  of  Murray,  against  Henry  Macaulay,  Mar- 
garet Macaulay,  and  Jane  McGuire. 

On  the  24th  January,  1879,  the  defendants  having  been 
served  and  having  defended,  and  the  action  being  at  issue, 
it  was  agreed  between  the  solicitors  for  the  respective 
parties  that  no  further  proceedings  should  be  taken  until 
the  result  should  be  known  and  judgment  given  in  another 
action  then  pending  of  Irvine  v.  Weaver,  and  that  this 
action  should  abide  the  result  of  that  action.  The  action 
of  Irvine  v.  Weaver  was  finally  disposed  of,  and  judgment 
was  given  in  favour  of  the  plaintiff  therein  after  trial, 
on  the  5th  December,  1891,  and  that  action  resulted  in 
favour  of  the  plaintiff.  In  the  meantime  the  plaintiff  in 
both  actions,  the  Honourable  George  Irvine,  who  held  the 
land,  with  other  lands,  as  trustee  for  the  estate  of  one  Ron- 
ald Maclellan,  conveyed  the  land  in  question  in  the  present 
action  to  Catharine  Maclellan,  who  was  a beneficiary  inter- 
ested in  the  said  estate,  as  part  of  her  share,  by  deed 
dated  the  14th  May,  1886.  Margaret  Macaulay,  one  of  the 
defendants  in  the  original  action,  was  the  widow  of  one 
Henry  Macaulay,  deceased ; the  other  defendants,  Henry 
Macaulay  and  Jane  McGuire,  were  her  children.  Margaret 
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Macaulay  had  only  a life  interest  in  the  land  in  question, 
and  she  died  in  the  year  1876.  Jane  McGuire  married 
James  Lafferty;  the  date  of  her  marriage  did  not  appear. 

On  the  11th  May,  1893,  an  order  was  made  ex  parte  by 
the  Master  in  Chambers  that  the  proceedings  in  this  action 
should  be  continued  by  Catharine  Maclellan,  as  plaintiff, 
against  Henry  Macaulay,  Jane  Lafferty,  and  James  Lafferty, 
as  defendants,  under  Rules  620,  621,  and  622.  On  the  10th 
July,  1893,  an  application  was  made  by  the  defendants  to 
the  Master  in  Chambers  to  set  aside  the  order  of  the  11th 
May,  1893,  and  after  hearing  argument  he  made  an  order 
setting  the  former  order  aside. 

The  plaintiff  appealed,  and  her  appeal  was  heard  before 
Falconbridge,  J.,  in  Chambers,  on  the  23rd  April,  1894. 
He  pronounced  an  order  reversing  the  Master’s  order  of  the 
10th  July,  1893,  and  restoring  the  order  of  the  11th  May, 
1893. 

The  defendants  then  appealed  to  the  Divisional  Court, 
and  their  appeal  was  argued  on  the  29th  May,  1894,  during 
the  Easter  Sittings,  before  Armour,  C.  J.,  and  Street,  J. 

A.  II.  Marsh , Q.  C.,  for  the  appeal. 

W.  R.  Meredith , Q.  C.,  contra. 

On  the  21st  June,  1894,  the  judgment  of  the  Court  was 
delivered  by 

Street,  J.—  In  Lemesurier  v.  Macaulay , 20  A.  R.  421, 
a set  of  facts  differing  from  those  in  the  present  case 
was  presented  to  the  Court.  In  that  case  an  action 
of  ejectment  was  begun  by  Lemesurier  on  the  28th 
August,  1867.  On  the  21st  October,  1867,  the  plaintiff 
conveyed  the  land  in  question  to  the  Honourable  George 
Irvine,  in  fee;  and  on  the  8th  January,  1871,  he  died. 
On  the  14th  May,  1886,  the  Honourable  George  Irvine 
conveyed  to  Catharine  Maclellan,  in  fee,  and  in  1892 
she  took  out  an  ex  parte  order  to  continue  the  pro- 


XVI.] 


IRVINE  V.  MACAULAY. 


183 


ceedings  in  her  own  name.  It  was  held  by  the  Court  of 
Appeal,  under  these  facts,  that  the  action  came  to  an  end 
on  the  21st  October,  1867,  when  the  plaintiff  conveyed 
away  his  interest  in  the  land,  excepting,  perhaps,  that  the 
original  plaintiff,  Lemesurier,  might  have  proceeded  for  his 
costs,  and  that  the  order  to  continue  the  proceedings  taken 
out  by  Catharine  Maclellan  must  be  set  aside.  The  plain- 
tiff in  that  action  had  conveyed  away  the  land  in  question 
before  the  passing  of  the  Judicature  Act  and  Rules.  In  the 
present  case  the  original  plaintiff  continued  to  hold  the 
legal  estate  until  1886,  and  the  question  before  us  is 
whether  the  case  is  governed,  notwithstanding  that  fact, 
by  the  decision  in  Lemesurier  v.  Macaulay. 

The  provisions  of  the  Common  Law  Procedure  Act  with 
regard  to  the  effect  of  the  death  or  marriage  of  a party  to 
an  action  did  not  govern  or  affect  actions  of  ejectment, 
which  were  subject  only  to  the  special  provisions  contained 
in  sections  31  to  41,  inclusive,  of  the  Act  C.  S.  U.  C.  ch.  27. 
In  those  sections  various  provisions  are  made  for  the  case 
of  the  death  of  a plaintiff  and  of  his  right  surviving  or  not 
surviving  to  another  person,  and  of  the  continuation  of 
the  proceedings,  sometimes  in  the  name  of  a surviving 
plaintiff,  sometimes  in  the  name  of  an  added  plaintiff.  It 
is  plain  from  these  provisions  that  the  relief  claimed  in 
the  action  was  not  looked  upon  as  being  altogether  personal 
to  the  plaintiff,  and  as  dying  with  him,  but,  on  the  con- 
trary, as  one  which,  under  certain  limited  states  of 
fact,  might  be  sought  in  the  same  action  by  another  person 
upon  whom  the  title  to  the  property,  possession  of  which 
was  claimed,  had  devolved,  upon  the  death  of  the  original 
claimant.  It  is,  however,  equally  clear  that  no  provision 
whatever  is  made  for  the  continuation  of  the  action  in  the 
name  of  an  assignee  of  the  original  plaintiff. 

The  original  reason  for  this,  perhaps,  was  the  fact  that 
the  plaintiff  by  bringing  the  action  admitted  that  the  de- 
fendant was  in  possession,  and  a conveyance  under  such 
circumstances  was  contrary  to  law.  The  effect  of  this 
state  of  the  law  was  allowed  to  remain  after  the  reason 
25 — VOL.  XVI.  O.P.R. 
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for  it  had  ceased,  and  no  provision  was  made  for  the  case 
of  a transfer  'pendente  lite  as  long  as  the  Ejectment  Act 
continued  to  be  in  force. 

The  effect  upon  a case  such  as  is  presented  here,  were 
the  Ejectment  Act  still  in  force,  would,  therefore,  be  that  a 
person  taking  a conveyance  during  the  pendency  of  an 
action  of  ejectment  could  not  avail  himself  of  the  pending 
proceedings  for  the  purpose  of  obtaining  possession,  but 
must  bring  a new  action  in  his  own  name,  at  the  risk  of 
finding  that  the  statutory  period  of  limitation  had  given 
the  defendant  a good  defence  between  the  two  actions.  If, 
however,  instead  of  taking  a conveyance,  he  had  allowed 
the  legal  estate  to  remain  in  the  original  plaintiff,  the- 
difficulty  was  avoided. 

The  Judicature  Act  came  into  force  on  the  22nd  August, 
1881,  and  the  present  action  was  then  clearly  a pending 
action  and  might  have  been  at  any  time  brought  to  trial 
but  for  the  agreement  between  the  solicitors.  By  section 
11,  sub-sections  2 and  3,  of  the  Act,  causes  pending  in  any 
of  the  existing  Courts  were  transferred  to  the  High  Court  of 
Justice  to  be  continued  and  concluded,  subject  to  the  new 
Rules  of  Court,  as  if  such  causes  had  been  commenced  in 
the  High  Court.  The  new  Rules  of  Court  must  be  read  as 
applying  to  pending  actions  of  ejectment,  as  well  as  to  all 
other  pending  actions,  and  as  replacing  the  statutory  and 
other  provisions  theretofore  in  force  relating  to  actions  of 
ejectment.  The  Judicature  Act  Rules  383,  384,  and  385  are 
identical  with  our  present  Consolidated  Rules  620,  621,  and 
622.  By  the  first  of  these  it  is  provided  that  an  action  shall 
not  become  abated  by  reason  of  the  marriage  or  death 
of  any  of  the  parties,  nor  defective  by  the  assignment  of 
any  estate  or  title  pendente  lite.  By  Rule  621,  in  case  of 
an  assignment  of  any  estate  or  title  pendente  lite,  the  action 
may  be  continued  by  or  against  any  person  to  or  upon 
whom  such  estate  or  title  has  come  or  devolved.  The 
question  now  before  us  seems  to  resolve  itself  simply  into 
one  of  the  construction  of  the  statute  and  Rules. 
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I can  see  no  reason  for  holding  that  these  provisions  are 
not  as  applicable  to  an  action  begun  before  as  to  one  begun 
after  the  passing  of  the  Judicature  Act,  nor  for  holding  an 
action  of  ejectment  begun  before  the  Judicature  Act  to  be 
excepted  from  them.  I think,  therefore,  that  the  order  of 
the  11th  May,  1893,  to  continue  the  proceedings  in  the  name 
of  Catharine  Maclellan  was  proper,  and  this  was  the  only 
question  raised  or  argued  before  us. 

The  appeal  must,  therefore,  be  dismissed  with  costs. 


Ratt£  v.  Booth  et  al. 

Reference — 0.  J.  A.,  sec.  101 — Assessment  of  Damages — Discretion — 

Appeal. 

The  right  of  the  trial  Judge  to  refer  the  question  of  damages,  as  a ques- 
tion arising  in  the  action,  under  section  101  of  the  Judicature  Act,  is 
indisputable,  at  all  events  as  a matter  of  discretion  and  subject  to 
review  ; and  it  is  for  the  party  objecting  to  the  reference  to  shew  that 
the  discretion  has  been  wrongly  exercised. 

And  where,  in  an  action  for  damages  for  injury  to  the  plaintiff’s  land  on 
the  bank  of  a navigable  river  and  to  his  business  as  a boatman,  by  the 
acts  of  the  three  several  defendants,  who  owned  saw-mills  higher  up 
on  the  stream,  in  throwing  refuse  into  it,  it  appeared  that  the  plaintiff’s 
title  to  relief  and  the  liability  of  the  defendants  had  been  established 
in  a former  action,  and  the  trial  Judge  heard  the  case  only  so  far  as  to 
satisfy  himself  that  the  plaintiff  had  established  a primd  facie  case  on 
the  question  of  damages,  and  directed  a reference  to  assess  and  appor- 
tion them  among  the  defendants,  reserving  further  directions  and 
costs  : — 

Held , that  there  was  no  miscarriage,  and  the  discretion  of  the  trial  Judge 
should  not  be  overruled. 


[June  30,  1894. — The  Court  of  Appeal.] 

This  was  an  action  by  Antoine  Rattd  against  John 
Rudolphus  Booth,  Perley  & Pattee,  and  the  Bronsons  and 
Western  Lumber  Company  (Limited),  begun  on  the  3rd 
May,  1893,  in  which  the  plaintiff,  a boatman,  carrying  on 
business  at  the  city  of  Ottawa,  on  the  Ottawa  river? 
claimed  from  the  defendants,  three  mill  owners,  operating 
lumber  mills  at  the  Chaudikre  Falls,  on  that  river,  damages 
arising  from  the  acts  of  the  defendants  in  throwing  saw- 


186 


ONTARIO  PRACTICE  REPORTS. 


[VOL. 


dust,  slabs,  edgings,  and  refuse  from  their  mills  into  the 
river,  by  reason  of  which,  as  the  plaintiff  alleged,  his  land 
and  property  on  the  river  bank,  on  which  were  situated 
his  dwelling  house  and  boat  house,  had  greatly  deteriorated 
in  value,  he  had  lost  profits  which  he  otherwise  would 
have  made  by  the  use  of  his  land  in  the  course  of  his 
business  as  a boatman  and  a letter  of  boats,  he  had  been 
put  to  inconvenience,  trouble,  and  expense  in  making  access 
to  and  from  his  land  to  the  river,  and  also  by  the  loss  of 
the  use  of  the  water  of  the  river  for  domestic  purposes, 
by  the  loss  of  the  enjoyment  of  the  land  and  of  his 
rights  as  the  riparian  proprietor  thereof.  For  these 
wrongful  acts  and  grievances  dui'ing  the  six  years  prior  to 
the  commencement  of  the  action  the  plaintiff  claimed 
$10,000  from  each  of  the  defendants.  The  plaintiff  also 
claimed  an  injunction. 

In  a former  action,  begun  on  the  9th  September,  1884, 
by  the  same  plaintiff  against  the  same  defendants  and 
another  defendant,  James  Gordon,  the  plaintiff  had 
recovered  judgment  for  damages  in  respect  of  wrongful 
acts  and  grievances  of  a like  character  : Rattd  v.  Booth , 11 

O.  R.  491;  14  A.  R.  419;  21  S.  C.  R.  637;  15  App.  Cas. 
188. 


The  present  action  was  tried  at  Ottawa  on  the  3rd  and 
4th  November,  1893,  before  Boyd,  C.,  who  at  the  close  of 
the  plaintiff’s  case  held  that  a sufficient  quantum  of  damage 
had  been  proved  to  entitle  the  plaintiff  to  a reference,  and 
declined  to  go  on  and  assess  the  damages,  himself. 

The  judgment  of  the  trial  Judge  as  settled  and  issued 
was  as  follows  : 

1.  That  the  defendants  are  guilty  of,  and  the  plaintiff 
is  entitled  to  recover  damages  from  the  defendants  for,  the 
wrongful  acts  and  grievances  in  the  pleadings  mentioned. 

2.  That  it  be  referred  to  Robert  Cassels,  Esquire,  one  of 
the  Masters  of  the  Supreme  Court  of  Judicature  for  Ontario 
at  Ottawa,  to  inquire  and  state  the  amount  of  damages 
which  the  plaintiff  has  sustained  by  reason  of  the  wrongful 
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acts  and  grievances  aforesaid,  and  the  amount  of  such 
damages  for  which  the  said  defendants  are,  respectively, 
liable  to  the  plaintiff. 

3.  That  the  defendants  do  respectively,  forthwith  after 
the  making  of  the  Master’s  report,  pay  to  the  plaintiff  the 
damages  which  the  said  Master  shall  find  the  said  defen- 
dants are  respectively  liable  for  to  the  plaintiffs. 

4.  That  further  consideration  and  costs  be  reserved  until 
after  the  Master  has  made  his  report. 

The  defendants  appealed  from  this  judgment  to  the 
Court  of  Appeal,  and  their  appeal  was  argued  before 
Hagarty,  C.  J.  0.,  and  Burton,  Osler,  and  Maclennan, 
JJ.A.,  on  the  14th  May,  1894. 

McCarthy , Q.  C.,  for  the  appellants.  If  this  were  a 
piivate  stream,  a riparian  proprietor  could  sue  at  once 
without  damage,  but,  as  it  is  a public  highway,  special 
damage  must  be  shewn  : Wood  v.  Waud , 3 Ex.  748.  The 
defendants  were  not  allowed  to  have  the  case  tried  out. 
A most  difficult  question,  that  of  apportioning  the  wrong- 
doing, arises,  and  it  was  not  proper  to  refer  this  against 
the  will  of  the  defendants.  It  is  a purely  common  law 
action ; there  was  no  right  to  damages  at  all  before  Lord 
Cairns’  Act.  Each  defendant  is  responsible  only  for  his 
own  share  of  the  damages,  and  the  apportionment  is  a pure 
question  of  law  : Sutherland  on  Damages,  2nd  ed.,  sec.  141  ; 
Crossley  v.  Lightowler,  L.  It.  2 Ch.  478 ; Thorpe  v.  Bram- 
fitt , L.  R.  8 Ch.  650.  It  is  not  a simple  question  of  ascer- 
taining earnings  and  loss.  There  is  no  absolute  discretion 
in  the  trial  Judge  to  refer;  it  is  a judicial  discretion  sub- 
ject to  appeal  : Case  v.  Willis , 8 Times  L.  It.  610  ; Wallis 
v.  Bayers , 6 Times  L.  It.  356  ; Leigh  v.  Brooks,  5 Ch.  D. 
592;  Weed  v.  Ward,  40  Ch.  D.  555;  Hamilton  v.  Merchants' 
Marine  Ins.  Co.,  58  L.  J.  Q.  B.  544  ; Camming  v.  Low , 2 
0.  R.  499  ; Cook  v.  Patterson , 10  A.  R.  645 ; Shields  v. 
MacDonald,  14  A.  R.  118  ; Ormerod  v.  Todmorden,  8 Q.  B. 
D.  664  ; Clow  v.  Harper,  3 Ex.  D.  198  ; Longman  v.  East, 
3 C.  P.  D.  142.  There  will  be  great  expense  and  delay  if 
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the  judgment  of  reference  stands.  The  defendants  are 
entitled  to  a trial  in  the  usual  way  before  a duly  con- 
stituted tribunal. 

R.  V.  Sinclair , on  the  same  side,  upon  the  question  of 
the  right  to  refer,  cited  International  Bridge  Co.  v.  Canada 
Southern  R.  W.  Co.,  7 A.  R.  226  ; In  re  Queen  City  Refin- 
ing Co.,  10  P.  R.  415;  Fewster  v.  Raleigh,  14  P.  R.  429  ; 
and  upon  the  question  of  the  liability  of  the  respective 
defendants,  Angell  on  Watercourses,  7th  ed.,  sec.  140. 

Moss,  Q.C.,  for  the  plaintiff.  The  sole  question  is  whether 
an  admitted  discretion  was  reasonably  exercised.  Expense 
is  no  ground,  as  costs  are  reserved : Slack  v.  Midland  R. 
W.  Co.,  IQ  Ch.  D.  81.  Before  the  Judicature  Act  this  action 
could  not  have  been  instituted  except  in  Chancery.  The 
damages  are  merely  in  substitution  for  the  injunction,  to 
which  the  right  had  to  be  made  out.  The  Judicature  Act 
did  not  impair  the  powers  or  discretion  previously  pos- 
sessed : Longman  v.  East,  3 C.  P.  D.  1 12.  In  a case  of 
this  kind  there  is  a complete  right  to  refer;  and  even 
where  the  land  was  charged,  a reference  was  directed : 
Hoch  v.  Boor,  49  L.  J.  Q.  B.  665  ; 43  L.  T.  N.  S.  425.  If  a 
reference  cannot  be  directed  in  this  case,  there  can  be  no 
case  of  a reference  to  assess  damages.  In  Wallace  v. 
Sayers,  6 Times  L.  R.  356,  though  the  Court  disapproved 
of  the  reference,  the  case  was  sent  back  to  the  referee. 
In  nearly  all  the  other  cases  cited  the  order  of  reference 
was  before  trial.  These  cases  must  be  distinguished,  for 
no  discretion  is  exercised. 

McCarthy,  in  reply. 

Judgment  was  delivered  on  the  30th  June,  1894. 

Osler,  J.  A. — An  examination  of  the  proceedings  at  the 
trial  before  the  Chancellor  shews  that  when  the  plaintiff’s 
case  was  closed  there  was  nothing  in  dispute  but  the 
question  of  damages,  and  that  seems  to  be  all  that 
could  be  open  after  the  judgment  in  the  former  action 
of  Ratte  v.  Booth,  which  established  the  plaintiff’s  title 
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to  relief,  and  the  liability  of  persons  in  the  situation 
of  these  defendants  for  damages  resulting  from  their 
acts  in  casting  sawdust  and  other  refuse  from  their  mills 
into  the  river  Ottawa.  The  opposition  throughout  was 
to  a reference  on  the  question  of  damages,  and  the  Chan- 
cellor heard  the  case  so  far  to  satisfy  himself  that  the 
plaintiff  had  established  a primd  facie  case  on  that  point. 
The  question  which  then  arose  in  the  case  was  as  to 
quantum  of  damages,  possibly  a difficult  one,  and  only  to 
be  determined  by  a somewhat  intricate  and  complicated 
inquiry,  though  I am  not  by  any  means  satisfied  that  this 
will  necessarily  be  so. 

The  right  of  the  trial  Judge  to  refer  the  question  as  a 
question  arising  in  the  action,  under  section  101  of  the 
Judicature  Act,  is  indisputable,  at  all  events  as  a matter 
of  discretion,  and  subject,  of  course,  to  review.  It  is 
for  the  defendants  to  shew  that  his  discretion  was 
wrongly  exercised,  and  that  is  a task  of  no  small  diffi- 
culty. Had  all  the  important  questions  between  the 
parties  arisen  for  the  first  time  in  the  present  action,  and 
a reference  been  directed  of  the  issues  and  the  damages, 
much  might  have  been  said  against  it.  That  would  have 
been  more  like  Case  v.  Willis,  8 Times  L.  R.  610,  although 
there  was  there  the  additional  objection  that  the  reference 
was  made  in  Chambers  and  not  by  a Judge  at  the  trial. 
Here  the  trial  Judge  has  done  nothing  but  what  was  done 
in  the  former  action  in  directing  a reference  as  to  the  dam- 
ages, except  to  appoint  a different  referee. 

The  case  can  hardly  be  compared  to  that  of  Wallis  v. 
Sayers,  6 Times  L.  R.  356,  in  which  the  Court  of  Appeal 
commented  upon  the  practice  of  referring  cases  for  assess- 
ment of  damages  after  trial.  So  far  as  that  case  is  con- 
cerned, it  seems  to  have  been  nothing  more  than  an  action 
for  trespass  to  goods  wrongfully  sold  under  a void  bill  of 
sale,  the  damages  for  which  might  easily  have  been  ascer- 
tained by  the  trial  Judge  without  splitting  up  the  trial  and 
putting  the  parties  to  much  additional  costs.  Bowen,  L.  J., 
said  it  must  not  be  taken  as  a thing  in  which  the  Court 
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would  acquiesce  that  in  every  case  in  the  Chancery  Division 
the  Court  ought  to  direct  an  inquiry  as  to  damages  instead 
of  assessing  the  damages  itself.  I think  this  Court  has 
not  unfrequently  said  the  same  thing.  “ Cases,”  as  the 
Lord  Justice  goes  on  to  say,  “ ought  only  to  be  referred  to 
other  persons  to  assess  the  damages  where  the  inquiry 
involved  questions  of  detail  which  it  would  be  wasting 
the  time  of  the  Court  to  investigate” — an  observation 
quite  pertinent  to  justify  the  reference  which  was  directed 
here. 

All  questions  of  law  as  to  the  principle  on  which 
the  referee  may  dispose  of  the  damages,  whether  they 
are  covered  to  any  extent  by  the  former  judgment — 
which  indeed  I do  not  mean  to  suggest — or  the  mode  or 
extent  of  their  allotment  against  the  several  defendants, 
are  open  to  the  parties  on  appeal  from  the  referee’s  report, 
as  would  be  the  case  if  the  trial  Judge  had  investigated 
them.  Therefore,  I do  not  think  there  was  any  miscarriage 
in  directing  the  reference,  and  the  discretion  exercised  by 
the  learned  Chancellor  ought  not  to  be  overruled. 

There  is  nothing  wrong  in  the  form  of  the  order ; and 
it  is  very  favourable  to  the  defendants,  as  it  does  not  treat 
each  of  them  as  jointly  liable  for  the  acts  of  all,  but  re- 
quires the  referee  to  inquire  and  state  the  amount  for 
which  each  ought  to  be  held  liable. 

The  parties  and  the  referee  may  find  it  useful  to  refer 
to  the  following  cases : Blair  v.  Deakin , 57  L.  T.  N.  S.  522 ; 
Nixon  v.  Tynemouth,  52  J.  P.  504 ; Great  Laxey  Mining 
Co.  v.  Clague,  4 App.  Cas.  115. 

The  appeal  must  be  dismissed. 

Hagarty,  C.  J.  0.,  and  Burton  and  Maclennan,  JJ.A., 
concurred. 
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Knickerbocker  Company  y.  Ratz  et  al. 


Costs — Settlement  of  Action — Power  of  Master  or  Judge  in  Chambers  to- 
Dispose  of  Costs — Consent — Principle  of  Decision — Discretion — Cir- 
cumstances of  Case — Appeal. 

An  appeal  by  the  plaintiffs  from  an  order  of  a Divisional  Court  of  the 
Chancery  Division,  16  P.  R.  30,  affirming,  as  the  result  of  a disagree- 
ment, an  order  of  a Judge  in  Chambers  reversing  an  order  of  the 
Master  in  Chambers,  upon  a summary  application,  disposing  of  the 
costs  of  the  action  in  favour  of  the  plaintiffs,  was  allowed  and  the 
Master’s  order  restored  : — 

Held , that  he  had  a jurisdiction  to  make  the  order  which  did  not  neces- 
sarily depend  upon  consent  of  the  parties  to  go  before  him. 

North  v.  Great  Northern  R.  W.  Co.,  2 Giff.  64,  and  Tompson  v.  Knights , 

7 Jur.  N.  S.  704,  followed. 

2.  That  the  J udge  in  Chambers  had  exercised  his  discretion  and  reversed 
the  Master’s  order  upon  a wrong  principle,  and  his  decision  was 
appealable. 

Wansley  v.  Smallwood , 11  A.  R.  439,  and  Crowther  v.  Elgood,  34  Ch.  D. 
691,  followed. 

3.  Agreeing  with  the  opinion  of  Boyd,  C.,  in  the  Court  below,  that  when 
the  action  was  begun  the  circumstances  justified  it,  and  there  was. 
nothing  to  take  the  case  out  of  the  ordinary  rule  that  the  person  in  the 
wrong  shall  answer  in  costs. 

Proctor  v.  Bayley , 42  Ch.  D.  390,  distinguished. 

[June  30,  1894. — The  Court  of  Appeal .] 

An  appeal  by  the  plaintiffs  from  an  order  of  a Divisional 
Court  of  the  Chancery  Division  composed  of  Boyd,  C.,  and 
Meredith,  J.,  affirming  (as  the  result  of  divided  opinion)* 
an  order  of  Robertson,  J.,  in  Chambers,  reversing  an  order 
of  the  Master  in  Chambers  ordering  the  defendants  to  pay 
the  costs  of  the  action,  under  the  circumstances  set  forth 
in  the  report  of  the  case  in  the  Court  below,  16  P.  R.  30. 

Leave  to  appeal  to  this  Court  was  granted  by  an  order 
made  by  the  Chancellor  for  the  Chancery  Divisional  Court.. 

The  appeal  was  argued  on  the  1st  June,  1894,  before 
Hagarty,  C.  J.  O.,  and  Burton,  Osler,  and  Maclennan, 

JJ.A. 

W.  M.  Douglas,  for  the  appellants. 

W.  H.  P.  Clement,  for  the  defendants,  the  respondents,, 
objected  that  no  appeal  lay,  (a)  because  no  special  leave 
therefor  had  been  given  by  the  Divisional  Court  or  this 
26 — yol.  xvi.  o.p.r. 
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Court,  (b)  because  the  appeal  was  upon  a question  of  costs 
merely,  and  (c)  because  the  order  appealed  against  was  an 
interlocutory  order  ; and  opposed  the  appeal  on  the  merits. 

Judgment  was  delivered  on  the  30th  June,  1894. 

Osler,  J.  A. — If  there  is  an  informality  in  the  order  of 
the  Chancery  Division  giving  leave  to  appeal,  I think  we 
ought  to  give  leave  now.  The  costs  of  the  appeal  have 
been  incurred  ; the  point,  the  subject  of  the  appeal,  has  been 
argued  on  the  merits  ; and  it  is  a substantial  one,  though  it 
does  relate  to  the  costs  of  the  action. 

It  is  said  that  the  Master  in  Chambers  had  no  jurisdic- 
tion to  entertain  the  motion  except  by  consent  of  parties, 
and  that  his  disposition  of  the  costs  was  merely  an  arbitra- 
tion as  it  were,  and  that  neither  it  nor  the  order  of 
Robertson,  J.,  reversing  it,  is  the  subject  of  an  appeal  to 
the  Divisional  Court  or  this  Court. 

The  case  was  that  the  defendants  had  conceded  sub- 
stantially the  relief  asked  for  by  the  action,  and  so  rendered 
it  unnecessary  to  move  for  an  injunction.  They  had  paid 
into  Court  $10  damages,  which  the  plaintiffs  had  accepted, 
and  had  offered  to  give  a covenant  not  to  infringe  the 
plaintiffs’  patent.  The  plaintiffs  were  willing  to  accept 
this  also,  and  nothing  remained  to  be  settled,  as  the  de- 
fendants said  when  forwarding  the  covenant,  but  the 
question  of  costs. 

The  plaintiffs  then  moved  before  the  Master  for  an  order 
disposing  of  the  costs  of  the  action.  The  defendants  ap- 
peared on  the  notice  without  objection,  and  an  order  was 
made  directing  them  to  pay  the  same  with  the  costs  of  the 
application.  Robertson,  J.,  reversed  this  order,  and  on 
appeal  to  the  Chancery  Division,  the  Court,  as  constituted, 
was  equally  divided,  the  Chancellor  being  for  reversing, 
and  Meredith,  J.,  for  affirming  or  not  interfering  with  the 
order  as  made  by  Robertson,  J.,  treating  the  case  as  one  in 
which  the  Court  had  no  jurisdiction. 

In  the  first  place,  I think  the  Master  in  Chambers  had  a 
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jurisdiction  which  did  not  necessarily  depend  upon  consent 
of  the  parties  to  go  before  him.  In  the  case  of  North  v. 
Great  Northern  R.  W.  Go.,  2 Giff.  64,  it  was  held  that 
where  a defendant  out  of  Court  conceded  the  relief  asked 
by  the  bill,  the  Court  would,  on  motion  by  the  plaintiff, 
stay  all  the  proceedings  in  the  case  and  order  the  defendant 
to  pay  the  costs  of  the  suit ; and  in  Tompson  v.  Knights , 7 
Jur.  N.  S.  704,  it  was  held  that  where  since  the  filing  of  the 
bill  the  object  of  the  suit  has  been  substantially  attained, 
the  Court  will,  on  the  application  of  the  plaintiff,  stay 
further  proceedings,  and,  if  a proper  case  is  made,  order  the 
defendant  to  pay  the  costs  of  the  suit.  I think  these 
cases  justify  the  application  as  made  by  the  plaintiff  to 
the  Master. 

The  case,  therefore,  came  before  the  Divisional  Court  on 
appeal  from  the  order  of  a Judge  in  Chambers — no  doubt 
an  order  respecting  costs  in  the  discretion  of  the  Judge. 
Nevertheless,  the  judgment  of  the  learned  Judge  shews 
that  he  considered  the  Master’s  order  wrong,  on  the  ground 
that  the  plaintiffs  would  not  have  been  entitled  to  an 
injunction,  and  was  governed  by  the  decision  in  the  case 
of  Proctor  v.  Bayley,  42  Ch.  D.  390 — in  short,  that  the 
plaintiffs  had  no  cause  of  action  against  the  defendants. 

If  the  learned  Judge  was  wrong  in  this  view,  he  has 
exercised  his  discretion  and  refused  the  plaintiffs  their 
costs  and  reversed  the  Master’s  order  on  a wrong  principle, 
and  his  decision  was  appealable,  as  we  held  in  Wansley 
v.  Smallwood,  11  A.  R.  439  ; and  see  Growther  v.  Elgood,  34 
Ch.  D.  691. 

In  that  case  Cotton,  L.  J.,  refers  at  p.  697  to  “ the 
general  rule  that  where  discretion  is  given  to  a Judge  the 
Court  of  Appeal  ought  not  to  review  his  decision  unless  he 
has  declined  to  exercise  his  discretion,  or  has  manifestly 
proceeded  on  a wrong  ground.”  Lindley,  L.  J.,  says,  p. 
697  : “ As  he  had  jurisdiction  * * the  Court  of  Appeal 

ought  not  to  interfere  with  his  discretion  unless  it  were 
•shewn  that  he  acted  on  a manifestly  erroneous  principle.” 
And  Lopes,  L.  J.,  at  p.  698-  “It  is  settled  law  that  where 
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a Judge  has  discretion  the  Court  of  Appeal  will  not  inter- 
fere with  his  decision  unless  the  Judge  has  not  exercised 
his  discretion,  or  unless  he  has  done  so  under  a clear 
mistake/’ 

It  appears  to  me,  with  all  respect  to  the  learned  Judge, 
that  the  Master  in  Chambers  took  the  right  view  of  the 
case,  and,  as  shewn  by  the  judgment  of  the  Chancellor,  that 
when  the  action  was  begun  the  circumstances  justified  it. 
The  case  of  Proctor  v.  Bayley , relied  on  as  a case  in  point, 
is,  as  the  Chancellor  says,  “ very  different  from  the  pre- 
sent one.  There  the  thing  complained  of  by  the  plain- 
tiff had  been  before  action  taken  down  and  removed  and 
all  use  of  it  discontinued  for  five  years  before  action. 
This  was  disclosed  to  the  plaintiff  before  action,  and,  in  the 
face  of  it,  they  proceeded  for  an  injunction — which  was 
needless  and  almost  vexatious.  But  here  no  explanation 
is  vouchsafed  prior  to  action,  * * and  a bald  denial  of 

infringement  is  presented  as  the  only  attitude  taken  by  the 
defendants.  All  that  the  plaintiffs  claimed  before  action  is 
conceded  by  the  settlement  after  action,  and  the  litigation 
was  provoked  by  the  response  of  the  defendants  to  the 
letter  before  action.”  I agree  with  the  Chancellor,  whose 
language  I have  been  quoting,  that  there  was  nothing  to 
take  the  case  out  of  the  ordinary  rule  that  the  person  in 
the  wrong  shall  answer  in  costs.  Robertson,  J.,  with  all 
respect,  exercised  his  discretion  in  refusing  costs,  or  rather 
in  overruling  the  Master,  who  had  given  them,  on  a wrong 
principle  and  on  a misapprehension  of  the  facts,  treating 
the  latter  as  “ almost  identical  ” with  those  in  Proctor  v. 
Bayley. 

The  orders  appealed  from  ought  in  my  opinion  to  be 
reversed,  and  that  of  the  Master  in  Chambers  restored. 

Hagarty,  C.  J.  0.,  and  Burton  and  Maclennan,  JJ.A., 
concurred. 
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Molsons  Bank  v.  Cooper  et  al. 


Summary  Judgment — Rule  IJ+lf — Application  of — Special  Grounds  for 
Relief-Substantial  Defence. 

In  two  actions  to  recover  the  amounts  of  overdue  promissory  notes, 
motions  were  made  by  the  plaintiffs  at  an  early  stage  under  Rule  744 
for  summary  judgments,  upon  the  ground  that  the  sheriff  had  seized 
and  sold  certain  property  of  the  defendants  under  execution,  and  that 
in  order  to  share  in  the  distribution  of  the  proceeds  of  sale  under  the 
Creditors’  Relief  Act,  it  was  necessary  for  the  plaintiffs  to  have  imme- 
diate judgments  : — 

Held , not  a sufficient  special  ground  for  the  application  of  the  Rule. 

In  answer  to  the  motions  the  defendants  set  up  in  affidavits  the  defence 
that  there  was  an  agreement  between  them  and  the  plaintiffs  that 
moneys  collected  on  collaterals  should  be  applied  in  discharge  of  the 
notes  sued  on,  among  others,  and  that  moneys  were  so  collected  and 
applied  ; but  the  agreement  was  denied  by  the  plaintiffs  : — 

Held , that  this  was  a substantial  defence  and  ought  not  to  be  tried  sum- 
marily upon  affidavits. 

Leslie  v.  Poulton , 15  P.  R.  332,  followed. 

Remarks  by  Maclennan,  J.  A.,  on  the  origin  and  application  of  Rule  744. 
Judgments  of  Galt,  C.  J.,  and  MacMahon,  J.,  reversed. 

[June  30,  1894. — The  Court  of  Appeal.'] 

An  appeal  by  the  defendants  from  summary  judgments 
in  favour  of  the  plaintiffs  granted  in  two  separate  actions 
brought  by  the  same  plaintiffs  against  the  same  defen- 
dants. 

The  first  action  was  begun  on  the  27th  September, 
1893,  by  writ  of  summons  specially  indorsed  to  recover 
$32,299.02  and  interest  alleged  to  be  due  to  the  plaintiffs 
in  respect  of  several  overdue  promissory  notes  and  bills  of 
exchange  and  an  overdraft  of  the  defendants’  bank  account 
with  the  plaintiffs. 

In  this  action,  by  leave  of  the  Master  in  Chambers,  the 
plaintiffs,  on  the  17th  October,  1893,  after  appearance, 
served  upon  the  defendants  a notice  of  motion  for  sum- 
mary judgment  under  Buie  744.  The  motion  was  founded 
upon  an  affidavit  of  Mr.  Pipon,  an  officer  of  the  plaintiffs, 
verifying  the  cause  of  action,  and  stating  that  in  his 
belief  there  was  no  defence,  and  that  he  was  informed  and 
believed  that  the  sheriff  of  the  city  of  Toronto  had  seized 
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and  sold  certain  property  of  the  defendants  under  execu- 
tions, and  that  in  order  to  share  in  the  distribution  of  the 
fund  arising  therefrom  under  the  Creditors’  Relief  Act,  in 
respect  of  the  claim  in  this  action,  it  would  be  necessary 
for  the  plaintiffs  to  get  immediate  judgment. 

In  answer  to  the  motion  the  affidavit  of  the  defendant 
Smith  was  filed,  in  which  he  stated  that  the  plaintiffs,  as 
the  defendants’  bankers,  had  discounted  for  them  ten  pro- 
missory notes,  all  maturing  on  dates  between  the  4th  and 
17th  September,  1893,  for  the  aggregate  amount  of 
$145,000 ; that  at  the  time  of  such  discounts  the  defen- 
dants had,  and  had  since,  deposited  with  the  plaintiffs  as 
collateral  security  the  promissory  notes  of  customers  to  a 
large  amount ; that  such  customers’  notes  were  collected  by 
the  defendants  and  applied  in  and  towards  payment  of  the 
notes  so  discounted,  as  the  same  matured,  except  in  a few 
instances,  where  the  notes  were  paid  to  the  plaintiffs,  in 
which  cases  the  notes  so  paid  were  placed  to  the  credit  of 
the  defendants  and  thus  applied  in  and  towards  payment 
of  the  notes  discounted ; that  the  defendants  continued  to 
collect  the  moneys  due  on  the  customers’  paper  until  about 
the  1st  September,  1893,  when  the  defendants  became 
financially  embarrassed,  since  which  date  the  plaintiffs  had 
collected  such  moneys  ; that  on  the  5th  September,  1893, 
the  plaintiffs  commenced  an  action  against  the  defendants 
upon  one  of  the  notes  so  discounted,  for  the  sum  of  $30,000, 
due  on  the  4th  September,  1893,  and  on  the  14th  Septem- 
ber, 1893,  recovered  judgment  for  the  sum  of  $30,000  and 
interest,  less  $6,921.32,  for  which  they  gave  credit,  being 
the  amount  of  customers’  paper  stated  to  have  been  col- 
lected by  them  up  to  the  date  of  the  commencement  of 
the  action ; that  on  the  22nd  September,  1893,  the  plain- 
tiffs recovered  three  judgments  upon  three  of  the  notes  so 
discounted,  for  $20,000,  $20,000  and  $10,000,  respectively, 
due  on  the  7th,  15th,  and  18th  days  of  September,  1893, 
respectively  ; and  on  the  26th  September,  1893,  recovered 
judgment  for  $10,000  on  another  of  such  notes,  which 
matured  on  the  19th  September,  1893,  and  such  judgments 
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were  recovered  by  the  plaintiffs  without  giving  credit  for 
the  amount  of  the  collateral  paper  collected  by  them  at 
the  time  of  the  commencement  of  the  several  actions  in 
which  such  judgments  were  recovered,  although  a large 
amount  had  been  collected  ; that  certain  of  the  notes  and 
bills  of  exchange  sued  on  in  this  action  had  been  paid  by 
the  collections  made  by  the  plaintiffs ; that  the  deponent 
did  not  admit  the  overdraft  sued  for  in  this  action,  but  if 
it  existed,  it  had  been  paid  by  such  collections;  that  with 
the  exception  of  certain  specified  bills  and  notes  (already 
stated  to  have  been  paid  by  the  collections)  the  whole  of 
the  promissory  notes  sued  on  in  the  action,  and  amounting 
to  $22,404.48,  were  not  discounted  by  the  plaintiffs,  but 
were  deposited  with  them  as  collateral  security  as  afore- 
said ; that  the  plaintiffs  had  already  recovered  judgments 
against  the  defendants  for  upwards  of  $83,000,  which  in- 
cluded the  above  sum  of  $22,404.48,  and,  irrespective  of 
the  application  of  the  large  amount  of  collateral  paper 
collected  by  the  plaintiffs,  if  judgment  were  recovered  in 
this  action,  the  plaintiffs  would  have  judgment  a second 
time  for  the  same  debt. 

A further  affidavit  of  the  defendant  Smith,  filed  in  other 
actions,  was  also  by  consent  read  upon  the  motion.  In 
this  he  stated,  among  other  things,  that  the  customers* 
paper  was  generally  collected  by  the  defendants  and  applied 
in  payment  of  their  notes  discounted,  and  in  any  case 
where  the  customers  paid  the  plaintiffs,  the  amount  was 
handed  to  the  plaintiffs  or  placed  to  the  defendants* 
credit  in  the  plaintiffs’  bank,  so  that  the  money  collected 
was  always  applied  in  payment  of  the  notes  made  by  the 
defendants  and  discounted  by  the  plaintiffs,  and  this  was 
the  understanding  on  which  the  collateral  paper  was  de- 
posited. 

An  affidavit  of  Mr.  Draper,  an  officer  of  the  plaintiffs, 
filed  in  other  actions,  was  by  consent  read  by  the  plaintiffs 
upon  this  motion.  He  denied  that  any  money  had  been 
paid  to  the  plaintiffs  on  account  of  the  promissory  notes, 
or  that  any  money  applicable  specifically  to  the  payment 
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of  the  judgments  recovered  had  been  received  by  the 
plaintiffs  since  the  recovery  thereof.  He  also  stated  that 
the  customers’  notes  were  taken  by  the  plaintiffs  as  col- 
lateral security  for  advances  made  to  the  defendants  in 
discounts  and  overdrafts ; that  it  was  the  custom  of  the 
plaintiffs  to  hand  to  the  defendants  the  customers’  paper 
about  the  date  of  its  maturity,  receiving  in  lieu  thereof 
other  paper  of  a like  character,  and  they  had  no  knowl- 
edge of  what  became  of  the  proceeds  of  the  paper  so 
handed  out ; if  such  proceeds  were  deposited  with  them, 
they  were  credited  to  the  running  account,  the  amount  of 
which  was  subject  to  the  cheque  or  order  of  the  defen- 
dants at  any  time  ; and  that  there  was  no  understanding 
such  as  deposed  to  by  the  defendant  Smith. 

Mr.  Draper’s  depositions  taken  by  way  of  cross-exami- 
nation upon  this  affidavit  were  also  read. 

On  the  10th  November,  1893,  MacMahon,  J.,  granted 
judgment  for  the  plaintiffs  for  $24,544.98,  upon  the  sum- 
mary application  above  mentioned. 

The  second  action  was  begun  on  the  10th  November, 
1893,  by  writ  of  summons  specially  indorsed  to  recover 
$9,254.86  principal  and  interest  due  on  certain  promissory 
notes  and  bills  of  exchange. 

On  the  same  day  the  plaintiffs,  by  leave  of  the  Master 
in  Chambers,  served  upon  the  defendants  a notice  of  mo- 
tion for  summary  judgment  under  Rule  744,  founded  upon 
an  affidavit  of  Mr.  Pipon  to  the  same  effect  as  in  the 
first  action. 

An  affidavit  of  the  defendant  Smith  was  filed  in  an- 
swer, in  which  he  stated  that  the  amount  of  the  indebted- 
ness of  the  defendants  to  the  plaintiffs  was  under  $155,000, 
as  stated  by  Mr.  Draper ; that  the  plaintiffs  had  recovered 
judgments  against  the  defendants  for  $115,454.83,  and  had 
been  paid  up  to  the  8th  November,  1893,  $47,254.39,  as 
shewn  by  the  examination  of  Mr.  Draper,  so  that  the 
amount  of  the  judgments  recovered  and  the  amount  paid 
to  the  plaintiffs  was  $162,709.22,  or  $7,709.22  more  than 
the  whole  of  their  indebtedness  ; that  the  plaintiffs  also 
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held  collateral  paper,  still  unpaid,  as  security  for  their 
debt,  to  the  amount  of  about  $58,000. 

On  the  11th  November,  1893,  Galt,  0.  J.,  granted  judg- 
ment for  the  plaintiffs  for  $9,135.86,  upon  the  summary 
application  above  mentioned. 

On  the  21st  May,  1894,  the  defendants’  appeal  from  these 
two  judgments  was  argued  before  Hagarty,  C.  J.  0.,  and 
Burton,  Osler,  and  Maclennan,  JJ.A. 

Aylesworth , Q.  C.,  for  the  appellants.  An  important 
question  of  mixed  law  and  fact  was  raised  upon  the  affi- 
davit as  a defence,  and  the  summary  judgments  should, 
therefore,  not  have  been  granted  : Bank  of  Minnesota  v. 
Page , 14  A.  R.  347  ; Federal  Bank  v.  Hope , 6 0.  R.  209  ; 
Fell  v.  Williams , 3 C.  L.  T.  358  ; Hughson  v.  Gordon,  10  P. 
R.  565.  Even  if  no  defence  were  shewn,  no  special  circum- 
stances exist  to  support  a summary  judgment : Kinloch  v. 
Morton , 9 P.  It.  38 ; Francis  v.  Francis , ib.  209  ; Lucas 
v.  Fraser,  ib.  319  ; Greene  v.  Wright,  12  P.  R 426. 

Shepley,  Q.C.,  for  the  plaintiffs.  The  plaintiffs  are  entitled 
to  proceed  against  the  defendants  for  the  whole  amount  of 
the  principal  debt,  without  reference  to  the  collateral  secu- 
rities or  the  state  of  the  account  in  respect  of  them. 
Until  payment  in  full  the  plaintiffs  are  entitled  to  proceed 
concurrently  against  the  defendants  and  against  the  per- 
sons primarily  liable  on  the  collateral  securities,  even  to 
judgment  and  execution,  subject  to  the  limitation  that  they 
must  not,  on  the  whole,  receive  more  than  the  full  amount 
of  their  debt : Colebrooke  on  Collateral  Securities,  secs.  93, 
113 ; Jones  on  Pledges,  sec.  665  et  seq.  ; Bonser  v.  Cox, 
6 Beav.  84;  Ex  p.  Newton,  16  Ch.  D.  330;  Commercial 
Bank  of  Australia,  v.  Assignee  of  Wilson,  [1893]  A.  C. 
181 ; Beaty  v.  Samuel,  29  Gr.  105 ; Eastman  v.  Bank  of 
Montreal,  10  O.  R.  79  ; Young  v.  Spiers,  16  O.  R.  672  ; 
Lewis  v.  United  States,  92  U.  S.  618  ; Royal  Bank  v.  Grand 
Junction  R.  R.  Co.,  100  Mass.  444.  Under  Rule  744  the 
only  inquiry  is  whether  special  circumstances  exist  which 
make  it  proper  that  judgment  should  be  speedily  obtained, 
27 — VOL.  xvi.  o.  P.  R. 
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and  here  there  were  such  circumstances,  for  if  the  plaintiffs- 
had  been  left  to  proceed  to  trial  in  the  usual  way,  the 
whole  of  the  defendants’  property  would  have  passed  be- 
yond the  reach  of  their  executions. 

Aylesworth,  in  reply.  It  is  not  a question  of  the  law. 
There  is  contradiction  as  to  the  facts,  and  the  defendants 
are  entitled  to  a trial. 

Judgment  was  delivered  on  the  30th  June,  1894. 

Osler,  J.  A. — These  appeals  are  from  orders  made  in 
Court  by  Mr.  Justice  MacMahon  and  Sir  Thomas  Galt, 
C.  J.,  respectively,  for  summary  judgment  under  Rule  744, 
in  the  one  case  after  appearance,  and  in  the  other  on  motion 
made  on  notice  served  with  the  writs  in  actions  upon  pro- 
missory notes  made  or  indorsed  by  the  defendants.  The 
argument  before  us,  on  the  plaintiffs’  part  at  least,  took  a 
range  far  beyond  the  real  question  to  be  decided.  Their 
contention  was  that  the  defendants  were  not  entitled  to 
have  the  moneys  which  had  been  collected  on  account  of 
collaterals  credited  upon  the  notes  sued  for.  But  this  was 
not  the  point. 

If  the  facts  are  as  the  bank  alleges,  it  may  well  be  that 
the  defendants  have  no  defence  to  the  action,  for  the  reason 
that  all  moneys  received  by  the  bank  on  the  collaterals 
held  by  them  are  properly  placed  to  a collateral  or  sus- 
pense account  and  held  as  security  for  the  whole  of  the 
defendants’  indebtedness,  as  well  that  which  had  not  yet 
matured  as  that  which  was  overdue.  But  the  time  for 
discussing  this  point  had  not  arrived  when  these  motions 
were  made,  because  the  defendants’  case  was  and  is  that 
the  agreement  with  the  bank  was  that  money  collected 
on  the  collaterals  should  be,  and  that  it  was,  according  to 
the  understanding  and  agreement  and  course  of  practice 
followed  by  the  bank,  applied  in  discharge  of  the  notes 
discounted  by  the  bank  for  them,  including  the  notes  sued 
for.  This  was  denied  by  the  bank,  and  here  the  parties 
were  directly  at  issue.  This,  in  the  main,  is  what  the  de- 
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fence  chiefly  rests  on,  apart  from  any  question  of  law 
which  may  be  raised  as  to  the  right  of  the  defendants  to 
have  the  proceeds  of  collaterals  applied  as  they  say  they 
should  be  applied,  even  in  the  absence  of  agreement.  This 
latter  question  was  argued  before  us  at  considerable  length, 
and,  if  the  case  depended  upon  it  alone,  I do  not  see  that 
any  ground  would  be  made  out  for  interfering  with  the 
judgments  appealed  from.  But  the  question  of  the  agree- 
ment gives  the  case  quite  another  aspect.  It  makes  it 
impossible  to  say  that  the  defendants  do  not  shew  a plaus- 
ible defence,  if  they  can  prove  it ; nay,  more,  a defence 
which  may  be  described  as  a substantial  one,  and  which 
ought  not,  in  my  opinion,  to  be  tried  summarily  on  affida- 
vit. I have,  in  the  recent  case  of  Leslie  v.  Poulton , 15 
P.  R.  332,  treated  of  the  scope  of  the  application  of  Con. 
Rule  744?  to  obtaining  summary  judgment  on  a specially 
indorsed  writ.  I have  nothing  to  add  to  what  I said  on 
that  occasion. 

As  to  this  case,  I can  only  say  that,  in  my  opinion,  the 
motion  for  summary  judgment  was  answered  and  should 
have  been  dismissed.  I cannot  concede  that  the  desire  of 
an  alleged  creditor  to  share  in  the  proceeds  of  property 
which  has  been  taken  in  execution,  is  a sufficient  reason 
for  the  application  of  the  Rule.  The  Creditors’  Relief  Act 
makes  provision  for  a case  of  that  kind,  and  a creditor 
who  has  no  judgment  or  execution,  but  who  wishes  to  put 
himself  in  a position  to  rank  in  the  distribution  of  moneys 
levied  by  the  sheriff,  must  proceed  in  the  manner  pointed 
out  by  the  Act,  if  he  cannot  bring  himself  within  Rules 
739  or  744,  as  I think  the  latter  should  be  interpreted. 

The  appeals  should  be  allowed. 

Maclennan,  J.  A. — I am  of  opinion  that  this  case  is 
governed  by  our  decision  in  Leslie  v.  Poulton,  15  P.  R.  332. 

As  observed  in  our  judgment  in  that  case,  our  present 
Con.  Rule  744,  under  which  that  judgment  was  pro- 
nounced, is  the  same  as  the  old  Chancery  Order  No.  17 
of  1853:  Taylor’s  Orders  (1860),  p.  37.  In  Davidson  v. 
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McRillop,  4 Gr.  146,  it  was  held  by  the  learned  Judges 
who  framed  the  Order  that  some  ground  other  than  the 
mere  anxiety  of  the  plaintiff  to  proceed  must  be  laid  to 
entitle  him  to  resort  to  the  Order. 

Speaking  from  a practice  of  more  than  twenty  years  in 
that  Court,  I think  it  was  the  general  opinion  in  the  pro- 
fession that  the  order  was  intended  for  cases  in  which  a 
speedy  judgment  was  necessary  to  prevent  some  irrepara- 
ble wrong  or  injury  to  the  plaintiff,  and  which  could  not 
be  prevented  by  an  interim  injunction  or  receiver.  I do 
not  at  present  recollect  any  particular  case  in  which  the 
order  was  applied  before  the  Judicature  Act  but  one, 
which,  however,  unfortunately,  is  not  reported,  and  the 
name  of  which  I am  unable  to  recall.  The  action  was 
for  the  removal  of  a trustee,  and  the  appointment  of  a new 
trustee  in  his  place.  It  was  a case  in  which  the  trustee 
was  misconducting  himself  and  making  away  with  the 
trust  property,  and  where  active  duties  were  immediately 
required  to  be  performed  in  relation  to  the  trust;  and 
where  it  appeared  that  serious  loss  and  mischief  were 
likely  to  arise  from  the  delay  attending  the  ordinary  course 
of  procedure.  In  that  case  the  late  Vice-Chancellor  Esten 
granted  leave  to  permit  an  immediate  motion  for  judgment 
to  be  served,  and  upon  the  return  of  the  motion  pro- 
nounced a decree  for  the  removal  of  the  defendant  and 
the  appointment  of  a new  trustee  in  his  place,  and  for  the 
immediate  vesting  of  the  trust  property  in  the  latter. 

It  would  not  be  easy,  and  it  is  not  desirable  to  attempt,  to 
define  in  what  cases  the  Rule  ought  to  be  applied,  beyond 
what  is  expressed  in  the  Rule  itself.  What  is  said  is 
that  it  is  to  be  applied  wherever  it  will  be  conducive  to 
the  ends  of  justice.  It  is  evident  that  these  words  are  not 
used  in  a universal  sense,  for  then  the  Rule  would  be  applic- 
able in  all  cases ; for  speedy  trial  and  judgment  are  always 
conducive  to  the  ends  of  justice.  Justice  means  justice  to 
defendants  as  well  as  to  plaintiffs.  And  the  ordinary  and 
regular  course  of  procedure  to  trial  and  judgment  is  what  the 
law  deems  to  be  ordinarily  most  conducive  to  justice  to  both 
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parties.  Therefore,  what  the  Rule  must  mean  is  that  it  is  to 
be  applied  when  injustice  or  a failure  of  justice  is  likely  to 
result  from  the  delay  arising  from  the  ordinary  course  of 
procedure.  Suppose  that  in  a plain  case  it  is  of  great  im- 
portance to  a plaintiff  that  his  trustee  should  execute  a 
conveyance  of  trust  property  without  delay,  and  that 
without  any  reason  he  refuses.  In  such  a case  great  injus- 
tice might  result  from  the  time  consumed  by  the  ordinary 
course  of  procedure.  A contract  of  sale  might  go  off  in 
the  meantime,  and  the  object  of  the  action  might  be 
wholly  defeated. 

In  the  present  case,  howrever,  the  object  of  the  action  is 
the  recovery  of  judgment  for  a debt.  That  object  cannot 
be  imperilled  or  defeated  by  following  the  usual  course.  It 
is  said  that  by  speedy  trial  and  judgment  the  chance  of 
satisfaction  by  execution  will  be  enhanced  and  that  by 
delay  it  will  be  diminished.  But  that  may  be  said  in  every 
case  of  an  action  for  a debt.  The  actions  themselves  do 
not  concern  any  specific  property,  and  the  sole  relief  sought 
is  an  ordinary  personal  judgment.  I do  not  see  how  it  is 
possible  to  take  into  consideration  anything  beyond  the 
immediate  relief  which  is  sought  in  the  action,  namely,  a 
judgment  for  a debt.  If  we  were  to  regard  the  chances 
of  recovery  by  execution  on  the  judgment,  we  should 
have  to  apply  the  Rule  to  every  action  for  the  recovery  of 
money. 

Without,  therefore,  attempting  to  define  the  cases  to 
which  the  Rule  is  applicable,  I am  clearly  of  opinion  that 
it  is  not  applicable  to  the  present  case,  and  that  the  appeal 
should  be  allowed. 

Hagarty,  C.  J.  0.,  and  Burton,  J.  A.,  concurred. 

Appeal  allowed  with  costs. 
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Wilkes  v.  Kennedy. 


Summary  Judgment—  Rule  739 — Action  on  Implied  Covenant — Land  Titles 
Act , R.  S.  0.  ch.  116 , sec.  29 — Unconditional  Leave  to  Defend. 

In  an  action  by  the  assignee  of  a charge  registered  against  land  under  the 
Land  Titles  Act,  R.  S.  0.  ch.  116,  to  recover  money  due  under  the  cove- 
nant for  payment  implied  by  virtue  of  section  29,  there  being  no  entry 
on  the  register  negativing  the  implication,  the  defendant,  in  answer  to 
an  application  for  summary  judgment  under  Rule  739,  swore  that  it 
was  clearly  understood  between  him  and  the  original  chargees  that  the 
land  only  was  to  be  liable,  and  this  was  corroborated  by  one  of  the 
original  chargees,  the  plaintiff,  however,  swearing  that  she  was  a bond 
fide  purchaser  for  value  without  notice  of  this  understanding  : — 

Held,  that  there  was  a bond  fide  contest  of  a question  to  some  extent 
novel,  which  ought  to  be  fairly  litigated  in  the  usual  way,  without 
hampering  conditions  being  imposed  on  the  defence. 

Jones  v.  Stone , [1894]  A.  C.  124,  followed. 

[June  30,  1894. — The  Chancery  Division .] 

This  was  an  action  by  Annie  L.  Wilkes  against  James 
M.  Kennedy  begun  by  writ  of  summons  specially  in- 
dorsed, which  shewed  that  the  plaintiff’s  claim  was  for 
principal  and  interest  due  under  a covenant  in  a mortgage 
dated  15th  March,  1890,  made  by  the  defendant  to  W.  L. 
Scott  and  William  Munns  to  secure  payment  of  $1,673.42 
with  interest,  and  assigned  to  the  plaintiff.  The  amount 
claimed  was  $695.25,  and  the  particulars  and  dates  were 
given. 

After  appearance  the  plaintiff  moved  under  Rule  739 
for  an  order  for  leave  to  sign  summary  judgment,  upon  the 
usual  affidavit,  made  by  her. 

The  defendant  filed  an  affidavit  in  answer,  in  which  he 
stated  that  in  dealing  with  the  land  mentioned  in  the 
mortgage  it  was  clearly  understood  and  agreed  that  the 
equity  of  redemption  alone  was  being  dealt  with,  and  that 
he  was  to  give  no  covenant  for  payment  of  mortgages 
therein,  but  the  land  alone  was  to  be  liable  ; and  that  at  the 
time  of  the  creation  of  the  charge  sued  upon  he  was  not 
the  registered  owner  of  the  land. 

It  appeared  that  the  land  in  question  had  been  brought 
under  the  Land  Titles  Act,  and  that  the  “ mortgage  ” re- 
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ferred  to  was  a “ charge  ” under  that  Act.  The  instrument 
creating  it  contained  no  covenant  to  pay,  but  there  was  no 
entry  on  the  register  negativing  the  implication  of  a cove- 
nant under  section  29  of  the  Land  Titles  Act,  R.  S.  0.  ch. 

116. 

On  the  29th  March,  1894,  the  Master  in  Chambers  made 
an  order  allowing  the  plaintiff  to  sign  judgment. 

Upon  the  defendant’s  appeal  this  order  was  varied  by 
Meredith,  J.,  in  Chambers,  by  giving  the  defendant  leave 
to  defend  upon  his  giving  security  for  costs  in  $200,  in  de- 
fault of  which  the  appeal  was  to  be  dismissed.  This  order 
also  gave  leave  to  the  parties  to  file  further  affidavits. 

The  plaintiff  thereupon  filed  another  affidavit  of  her 
own,  in  which  she  stated  that  the  mortgage  or  charge  was 
purchased  by  her  for  valuable  consideration,  bond  fide , and 
without  notice  of  any  arrangement  or  understanding  be- 
tween the  defendant  and  Scott  and  Munns  that  the  defen- 
dant was  not  to  be  held  liable  upon  the  covenant  contained 
by  statute  in  the  mortgage ; and  that  at  the  time  of  the  crea- 
tion of  the  charge  the  defendant  was  the  registered  owner 
of  the  land  mentioned  therein. 

The  defendant  filed  the  affidavits  of  his  solicitor  and 
William  Munns,  both  of  whom  corroborated  his  statement. 

The  defendant  then  appealed  from  the  order  of 
Meredith,  J.,  and  his  appeal  was  argued  before  a 
Divisional  Court  composed  of  Boyd,  C.,  and  Ferguson,  J., 
on  the  21st  and  22nd  June,  1894. 

F.  J . Roche , for  the  defendant. 

James  A.  Macdonald , for  the  plaintiff. 

Judgment  was  delivered  on  the  30th  June,  1894. 

Boyd,  C. — Upon  the  further  evidence  which  was  brought 
before  us  on  both  sides,  I am  disposed  to  vary  the  order  by 
allowing  unconditional  leave  to  defend.  The  question  is 
upon  a land  sale  carried  out  by  mortgage  under  the  Land 
Titles  Act,  R.  S.  O.  ch.  116.  Section  29  provides  that 
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though  no  covenant  to  pay  is  expressed  upon  the  face  of 
the  mortgage  or  charge  registered,  yet  it  shall  be  implied 
unless  there  be  an  entry  on  the  register  expressly  negativ- 
ing the  implication.  Here  there  is  no  express  covenant 
to  pay,  but  there  is  no  negative  entry  registered.  The  con- 
tention and  evidence  of  the  defendant  is  that  the  transac- 
tion was  closed  between  him  and  the  then  owners  on  the 
“ clear  understanding  ” that  the  land  only  was  to  be  liable. 
This  is  confirmed  by  the  affidavit  of  one  of  the  original 
chargees.  The  plaintiff  is  assignee  of  the  charge,  and  one 
question  is  how  far  she  may  be  protected  as  registered 
holder  for  value  of  the  charge,  as  well  as  a question  of  fact 
as  to  the  real  bargain  at  the  time  of  the  sale.  There  ap- 
pears to  be  a bond  fide  contest  of  a question  to  some 
extent  novel,  which  ought  to  be  fairly  litigated  in  the 
usual  way  without  hampering  conditions  being  imposed  on 
the  defence. 

In  a recent  appeal  from  Western  Australia,  where  a 
provision  like  our  Rule  739,  borrowed  from  the  English 
Order  14,  is  in  force,  Lord  Halsbury  stated  the  appropri- 
ate test  to  be  applied  when  summary  proceedings  were 
involved,  in  these  words : “ The  proceeding  established  by 
that  order  is  a peculiar  proceeding,  intended  only  to  apply 
to  cases  where  there  can  be  no  reasonable  doubt  that  a 
plaintiff  is  entitled  to  judgment,  and  where,  therefore,  it  is 
inexpedient  to  allow  a defendant  to  defend  for  mere  pur- 
poses of  delay  ” : Jones  v.  Stone,  [1894]  A.  C.  at  p.  124. 

I would,  therefore,  guided  by  the  further  light  supplied 
on  the  appeal,  vary  the  order  by  allowing  unconditional 
defence.  Costs  of  this  order  and  up  to  it  to  be  in  the 
cause. 

Ferguson,  J. — A consideration  of  the  case,  with  the  new 
evidence  permitted  to  be  read  on  each  side,  leads,  I think, 
to  the  conclusion  that  the  defendant  should  be  let  in  to 
defend  without  imposing  upon  him  the  deposit  of  any  sum 
to  stand  against  costs.  The  subject  on  which  the  dispute 
between  the  parties  rests  is  new  and  peculiar,  and,  as  it 
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appears  to  me,  it  will  be  much  more  satisfactory  to  have 
their  contention  settled  at  a trial,  where  there  can  be  the 
fullest  investigation,  than  upon  a motion  here,  where  the 
evidence  is,  to  an  extent,  necessarily  fragmentary,  or  at  all 
events  not  so  full  as  at  a trial,  and,  looking  at  the  new 
evidence  and  the  case  as  it  now  stands,  I think  the  order 
should  be  varied  as  above  indicated. 


McKee  v.  Hamlin  et  ux. 

Hamlin  et  ux.  v.  Connelly. 

Costs — Taxation — Solicitor  and  Client— Retaining  Fee. 

By  the  judgment  in  an  action  the  defendant  was  required  to  pay  the 
plaintiffs’  costs  of  a former  action,  as  between  solicitor  and  client,  to  be 
taxed  : — 

Held,  that  an  unpaid  retaining  fee  which  the  plaintiffs  had  agreed  in 
writing  to  pay  to  their  solicitors,  over  and  above  the  costs  of  the  action, 
could  not  be  taxed  against  the  defendant. 

Re  Geddes  and  Wilson,  2 Ch.  Chamb.  R.  447,  and  Ford  v.  Mason,  16 
P.  R.  25,  approved  and  followed. 

Re  Fraser,  13  P.  R.  409,  distinguished. 

[March  24,  1894. — Falconbridge,  J.] 

[June  23,  1894. — The  Common  Pleas  Division .] 


The  first  action  was  brought  to  recover  a sum  of  money 
due  by  virtue  of  a covenant  contained  in  a mortgage  mado 
by  the  defendants.  In  that  action  the  defendants  served 
a third  party  notice  upon  James  E.  Connelly,  claiming 
indemnity  from  him  in  respect  of  such  covenant,  by  virtue 
of  the  obligation  on  his  part  to  pay  off  the  mortgage  arising 
from  the  fact  that  he  had  purchased  the  equity  of  redemp- 
tion in  the  mortgaged  lands  from  the  defendants,  and  taken 
a conveyance  subject  to  the  mortgage.  The  first  action 
resulted  in  a judgment  for  the  plaintiff  against  the  defen- 
dants for  the  amount  of  the  mortgage  money,  interest,  and 
costs  ; and  Connelly,  not  having  appeared,  was  bound  by 
that  result.  The  defendants  then  brought  the  second 
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action  against  Connelly  and  recovered  judgment  against 
him  with  costs  for  the  amount  of  the  former  judgment, 
including  the  plaintiff’s  costs  of  the  first  action,  and  the 
costs  which  they  had  been  put  to  in  defending  the  first 
action,  the  latter  to  be  taxed  as  between  solicitor  and  client. 
There  was  a reference  to  the  Master  at  Windsor  in  the  second 
action  to  ascertain  the  amount  due  to  the  plaintiffs  therein, 
.and  the  Master  requested  the  Deputy-Clerk  of  the  Crown 
at  Sandwich  to  tax  the  costs  of  the  defendants  in  the  first 
action.  In  taxing  them  he  allowed  as  part  of  the  costs  of 
defending  that  action  a fee  of  $20  charged  to  the  Hamlins 
by  their  solicitors  as  a retaining  fee,  under  the  following 
written  instrument : — 

“ Windsor,  June  30,  1893. 

“ I hereby  retain  Messrs.  Morton  and  O’Connor,  with  a 
fee  of  $20,  to  act  as  my  solicitors  in  the  case  of  McKee 
-against  me  and  Mrs.  Hamlin,  and  to  defend  said  action,  if 
necessary,  and  to  serve  James  E.  Connelly  with  the  neces- 
; sary  papers  to  notify  him  I intend  to  hold  him  for  all  my 
liability  in  connection  therewith ; said  fee  to  be  over  and 
above  costs  of  suit. 

Louis  Hamlin.” 

Connelly  appealed  against  the  allowance  of  this  fee,  and 
also  as  to  certain  other  items,  and  his  appeal  was  argued 
before  Falconbridge,  J.,  in  Chambers,  on  the  16th  Feb- 
ruary, 1894. 

W.  H.  P.  Clement , for  the  appellant. 

Douglas  Armour,  for  the  Hamlins. 

Judgment  was  delivered  on  the  24th  March,  1894. 

© 

Falconbridge,  J. — The  written  retainer  is  produced, 
duly  signed  by  Hamlin,  and  I agree  with  the  Deputy- 
Clerk  that  the  sum  of  $20  is  a reasonable  and  proper 
charge  as  between  solicitor  and  client,  and  I do  not  read 
Ford  v.  Mason,  16  P.  R.  25,  as  holding  that  a reasonable 
retaining  fee  is  never  to  be  allowed. 
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[The  judgment  dealt  also  with  the  other  items,  but  it  is 
not  necessary  to  refer  to  them  here.] 

Connelly  appealed  from  the  decision  as  to  the  retaining 
fee,  and  his  appeal  was  argued  by  the  same  counsel  before 
a Divisional  Court  composed  of  Rose  and  MacMahon,. 
JJ.,  on  the  6th  June,  1894. 

Judgment  was  delivered  on  the  23rd  June,  1894. 

Rose,  J. — The  Deputy-Clerk  reported  that  he  allowed 
the  special  retainer  as  being  in  writing,  duly  signed,  for 
the  sum  of  $20  as  charged  in  the  bill,  and  as  being  a 
reasonable  and  proper  charge  in  a bill  between  solici- 
tor and  client.  The  retainer  stated  that  the  fee  was  “ to 
be  over  and  above  costs  of  suit.” 

The  allowance  was  not  on  the  ground  that  it  had  been 
paid.  It  was  not  alleged  before  us  that  it  had  been  paid,, 
and  it  was  stated  that  it  had  not. 

In  j Re  Geddes  and  Wilson , 2 Ch.  Chamb.  R.  at  p.  451,  it  is 
said,  “it  is  quite  clear  that  an  unpaid  retainer  cannot  be 
taxed  by  a solicitor  against  the  client.”  See  also  argument 
of  Mr.  Armour  in  Re  Fraser , 13  P.  R.  409,  which  is 
valuable  ; Ford  v.  Mason , 16  P.  R.  25 ; and  Williams  v. 
Grow , 10  A.  R.  at  p.  306,  the  latter  case  being  as  to  costs 
properly  payable  under  a contract  of  indemnity.  Re  Fraser 
turns,  as  I understand  it,  on  the  effect  of  the  assignment 
in  trust  and  the  right  of  the  solicitor  to  retain  the  moneys 
for  the  purpose  of  accounting  to  the  assignee  of  the  client, 
the  client  in  that  case  being  willing  he  should  do  so. 

The  appeal  must  be  allowed  with  costs  here  and  in 
Chambers,  and  the  retainer  disallowed. 


MacMahon,  J.,  concurred. 
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Stevens  v.  Grout. 

Jury — Findings — No  Verdict — Ruling  of  Trial  Judge — New  Trial — 
Right  to — Motion  for — Divisional  Court — Time — R.  S.  O.  ch.  sec>  &4 

—Rules  789,  792. 

At  the  trial  of  an  action  for  malicious  prosecution  the  jury,  in  answer  to 
questions,  made  two  findings  in  favour  of  the  plaintiff,  but  found  that 
he  was  entitled  to  no  damages.  The  trial  Judge  expressed  the  opinion 
that  no  verdict  could  be  entered  for  either  party  and  refused  motions 
for  judgment  made  by  both.  The  plaintiff,  treating  the  trial  as  void, 
gave  a new  notice  of  trial  for  a later  sittings.  A motion  by  the  defen- 
dant to  set  aside  this  notice  was  refused  by  a local  Judge  and  by  a 
Judge  of  the  High  Court  on  appeal.  The  plaintiff  then  entered  the 
action  for  trial,  but  the  presiding  Judge  refused  to  try  it,  holding  that 
it  was  not  properly  before  him. 

Upon  appeal  by  the  defendant  from  the  order  in  Chambers  refusing  to  set 
aside  the  notice  of  trial,  and  upon  motion  by  the  plaintiff  by  way  of 
appeal  from  the  ruling  of  the  Judge  at  the  second  trial,  or  for  leave  to 
move  against  the  finding  of  no  damages  at  the  first  trial,  notwith- 
standing that  two  sittings  of  the  Divisional  Court  had  passed  since  that 
finding : — 

Held , that,  although  no  judgment  could  be  entered  for  either  party,  the 
findings  of  fact  remained,  and  neither  party  could  ignore  them  and 
proceed  to  trial  again  as  if  they  did  not  exist ; the  trial  Judge  could  do 
nothing  but  order  or  refuse  judgment  upon  them  ; it  was  for  the 
Divisional  Court  to  deal  with  the  action  and  the  findings,  either  by 
sending  it  down  for  a new  trial  or  by  ordering  judgment  for  either 
party  under  Rule  755  ; and,  under  all  the  circumstances  of  this  case, 
the  proper  course  was  to  give  leave  to  move  for  a new  trial  notwith- 
standing the  lapse  of  time,  and  upon  that  motion  to  set  aside  the  whole 
of  the  findings  and  order  a new  trial. 

R.  S.  0.  ch.  44,  sec.  84,  and  Rules  789  and  792  considered. 

Wills  v.  Carman , 14  A.  R.  656,  specially  referred  to. 

[March  3,  1894. — The  Queen’s  Bench  Division.'] 

This  was  an  action  claiming  damages  for  alleged  ma- 
licious prosecution,  and  the  issues  joined  in  it  came  on  for 
trial  before  MacMahon,  J.,  at  the  St.  Catharines  Autumn 
Assizes  in  1892.  Without  objection  on  the  part  of  counsel 
the  learned  Judge  submitted  the  following  questions  to  the 
jury,  and  the  answers  given  by  them  are  as  stated  : 

“ 1st.  Did  the  defendant  Grout  honestly  believe  in  the 
full  charge  which  he  laid  before  the  magistrate  ? Answer : 
No. 

“ 2nd.  Was  the  defendant  in  swearing  to  the  information 
actuated  by  indirect  motives  ? Answer : Yes. 

“ 3rd.  What  damages,  if  any,  do  you  find  the  plaintiffs 
entitled  to  recover  (a)  to  Stevens  $ , ( b ) to  McDermott 

$ . Answer : No  damages.” 
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The  last  question  is  explained  by  the  fact  that  this  action 
and  another  action  of  a similar  character  brought  by  one 
McDermott  were  tried  together.  Upon  these  answers  being 
returned  the  learned  Judge  expressed  his  opinion  that  no 
verdict  could  be  entered  for  either  plaintiff  or  defendant, 
and  noted  an  application  by  both  plaintiff  and  defendant 
for  judgment  in  their  favour  respectively,  and  he  refused 
both  motions. 

Nothing  further  was  done  by  either  party  until  26th 
April,  1893,  when  the  plaintiff,  treating  the  former  trial  as 
void,  gave  notice  of  trial  for  the  St.  Catharines  Assizes  to 
be  held  on  the  8th  May,  1893. 

The  defendant  moved  before  the  local  Judge  of  the 
High  Court  at  St.  Catharines  to  set  aside  the  notice  of 
trial,  upon  the  ground  that  after  the  findings  of  the  jury  at 
the  former  Court  the  plaintiff  could  not  proceed  to  a new 
trial  without  a motion  to  the  Court  for  leave  to  set  the 
case  down  again  for  trial.  The  local  Judge,  after  considera- 
tion, dismissed  the  motion  without  costs. 

The  defendant  appealed  to  Rose,  J.,  in  Chambers,  and  that 
learned  Judge  dismissed  the  appeal,  saying : “ I agree  with 
the  learned  local  Judge  that  there  was  no  verdict  in  this 
case,  and  I cannot  see  the  need  of  moving  to  set  aside  that 
which  entitles  neither  party  to  judgment.  The  trial  has 
resulted  in  nothing  that  determines  the  issues  joined,  and 
I am  of  opinion  that  the  judgment  appealed  from  lays 
down  a convenient  practice  that  should  not  be  interfered 
with  and  he  dismissed  the  appeal  with  costs  in  the  cause 
to  the  plaintiff  in  any  event. 

The  defendant  during  Easter  Sittings,  1893,  moved  by 
way  of  appeal  from  this  judgment  of  Rose,  J. 

Pending  the  appeal  from  Chambers,  the  St.  Catharines 
Assizes  came  on,  and  the  action  was  entered  for  trial  by  the 
plaintiff.  When  the  case  was  reached,  on  the  8th  May, 
1893,  Armour,  C.  J.,  presiding  at  the  Assizes,  being  of 
opinion  that  the  case  was  not  in  a position  to  be  tried 
again,  by  reason  of  the  existence  of  the  findings  at  the 
former  trial,  declined  to  try  it,  holding  that  it  was  not 
properly  before  him  at  all. 
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During  Easter  Sittings,  1893,  the  plaintiff  moved  by 
way  of  appeal  from  this  decision  ; and  for  an  order  that  the 
action  be  sent  down  for  hearing  by  way  of  an  assessment  of 
damages,  or  for  a new  trial,  on  the  ground  that  no  judgment 
could  be  entered  in  the  then  position  of  the  action,  and  that 
the  answers  of  the  jury  at  the  former  trial  were  not  sufficient 
to  dispose  of  the  action  and  would  not  support  a final  judg- 
ment for  either  party  ; and  for  the  costs  of  the  motion  and  of 
the  proceedings  taken  toward  trial  at  the  Assizes  holden  on 
8th  May,  1893,  at  St.  Catharines ; or  to  set  aside  the  find- 
ing of  the  jury  as  to  damages,  and  for  a new  trial,  upon 
the  ground  that  the  evidence  established  that  he  had 
sustained  substantial  damages ; or  for  such  other  order  as 
to  the  Court  should  seem  right ; and  for  payment  of  the 
costs  of  the  former  trials  and  of  this  motion;  and  that,  in 
view  of  the  special  circumstances  of  the  case,  such  extension 
of  the  time  for  moving  against  the  answer  of  the  jury  with 
regard  to  damages,  or  their  omission  to  answer  the  question 
with  regard  to  damages,  as  might  be  necessary  to  admit  of 
the  application  for  a new  trial  being  now  heard  and  dis- 
posed of  on  the  merits,  should  be  granted. 

Both  motions  came  on  for  argument  during  the  Easter 
Sittings  before  the  Divisional  Court  (Falconbridge  and 
Street,  JJ.),  on  the  29th  May,  1893. 

Aylesworth , Q.  C.,  for  the  plaintiff. 

Shepley,  Q.  C.,  for  the  defendant. 

On  the  3rd  of  March,  1894,  the  judgment  of  the  Court 
was  delivered  by 

Street,  J. — The  practice  of  submitting  questions  to  a 
jury  is  founded  upon  section  84  of  the  Judicature  Act,  ch. 
44,  R.  S.  O.,  which  is  as  follows  : — 

“ 84.  Upon  a trial  by  jury,  in  any  case  except  an  action 
for  libel,  slander,  criminal  conversation,  seduction,  malicious 
arrest,  malicious  prosecution,  and  false  imprisonment,  the 
J udge,  instead  of  directing  the  jury  to  give  either  a general 
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or  a special  verdict,  may  direct  the  jury  to  answer  any 
questions  of  fact  stated  to  them  by  the  Judge  for  the 
purpose;  and  in  such  case  the  jury  shall  answer  such 
questions,  and  shall  not  give  any  verdict  ; and  on  the  find- 
ing of  the  jury  upon  the  questions  which  they  answer,  the 
Judge  shall  direct  judgment  to  be  entered.’’ 

Rule  789  provides  that  “ where  there  has  been  a trial 
by  a jury,  any  application  for  a new  trial  shall  be  to  a 
Divisional  Court.” 

Rule  792  provides  that  “ a new  trial  may  be  ordered  on 
any  question  in  an  action,  whatever  be  the  grounds  for 
the  new  trial,  without  interfering  with  the  finding  or  de- 
cision upon  any  other  question.” 

Under  the  practice  before  the  Judicature  Act,  where  a 
jury  found  a special  verdict,  and  the  findings  were  not 
sufficient  to  enable  the  Court  to  determine  the  questions 
in  issue,  the  practice  was  to  award  a venire  de  novo : 
Tancred  v.  Christy , 12  M.  & W.  316;  Chitty’s  Archbold’s 
Practice,  12th  ed.,  p.  452.  The  simplification  of  the  practice 
has  done  away  with  the  distinction  between  a new  trial 
and  a venire  de  novo,  but  the  principle,  in  my  opinion, 
remains  unchanged,  and  if  a special  verdict  should  now  be 
taken,  and  having  been  taken,  should  be  found  so  defec- 
tive as  to  afford  no  ground  for  a judgment,  neither  party, 
I think,  could  treat  it  as  a nullity  and  enter  the  case  for 
■trial  without  an  order  for  a new  trial  being  first  obtained. 

There  is  undoubtedly  this  distinction  between  such  a 
ease  and  the  case  now  before  us,  that  in  the  one  case  there 
is  what  is  technically  called  a verdict,  and  in  the  present 
case  the  jury,  instead  of  giving  a verdict,  have  answered 
questions ; and  this  distinction  is  certainly  drawn  in  the 
84th  section  of  the  Judicature  Act.  But  I can  see  no  sub- 
stantial reason  why  an  order  for  a new  trial  should  be 
necessary  in  the  one  case  and  not  in  the  other.  There  has 
been  here  no  disagreement ; the  jury  have  found  all  the 
facts  specially,  but  they  have  found  that  the  plaintiff  has 
sustained  no  damage.  The  learned  trial  Judge  has  refused 
upon  these  findings  to  enter  judgment  for  either  party ; 
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but  the  findings  of  fact  remain,  and,  in  my  opinion,  neither 
party  can  simply  ignore  them  and  proceed  to  trial  again  as 
if  they  did  not  exist.  Either  party  might  appeal  from  the 
decision  of  the  learned  Judge  who  held  that  he  could  not 
enter  judgment  upon  them  ; or  either  party  might  move 
to  set  them  aside  or  for  a new  trial,  and  upon  such  a motion 
it  would  be  competent  for  the  Court  in  a proper  case  to 
direct  that  the  findings  of  the  jury  should  stand,  and  that 
the  case  should  go  down  merely  for  the  purpose  of  assessing 
damages ; or  to  direct  that  all  or  some  of  the  findings 
should  be  set  aside  and  a new  trial  had.  It  might  in  a pro- 
per case  act  upon  Rule  755,  and,  if  satisfied  that  it  had  before 
it  all  necessary  facts  and  material  for  finally  determining 
the  case,  order  final  judgment  for  one  party  or  the  other, 
as  Mr.  Justice  Patterson  thought  should  be  done  in  Wills 
v.  Carman , 14  A.  R.  656.  These  are  powers  which  the 
trial  J udge  has  not ; his  duty  is  confined  to  a consideration 
of  the  answers  which  the  jury  has  given  to  the  questions 
submitted,  where  questions  have  been  submitted,  and  to 
ordering  or  refusing  judgment  upon  them.  My  learned 
brother  MacMahon  determined  upon  motion  for  judgment 
here  that  upon  the  answers  here  he  could  not  enter  judg- 
ment for  either  party.  He  did  not  attempt,  and  he  had 
no  power,  to  do  more  than  this.  It  remained  then  for  the 
Divisional  Court  to  deal  with  the  case  and  the  findings 
either  by  sending  it  down  for  a new  trial  or  by  ordering 
judgment  for  either  party  under  Rule  755  : see  Marsh  v. 
Isaacs,  45  L.  J.  N.  S.  C.  L.  505  ; Holmested  & Langton,  notes 
to  Rule  755. 

The  fact  that  the  Court  has  and  that  the  trial  J udge  has 
not  power  to  determine  to  what  extent  the  findings  shall, 
and  to  what  extent  they  shall  not,  stand,  seems  to  me  to 
determine  the  questions  which  arise  in  the  present  case, 
and  to  demonstrate  clearly  the  necessity  for  an  application 
to  the  Court  to  deal  with  the  findings  of  fact  before  either 
party  can  set  the  action  down  for  a new  trial.  In  the 
present  case  I think  we  should  not  act  upon  Rule  755, 
because  we  cannot  be  satisfied  that  we  have  before  us  all 
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the  facts  necessary  for  the  determination  of  the  case,  it 
being  easily  conceivable  that  the  findings  of  fact  and  the 
refusal  to  find  damages  may  be  the  result  of  a compromise 
in  the  jury  room.  We  should,  in  my  opinion,  give  effect, 
under  the  circumstances,  to  the  plaintiff’s  application  for 
leave  to  apply  for  a new  trial  notwithstanding  the  lapse 
of  time,  as  he  has  proceeded  upon  a misconception  of  the 
practice,  and  the  point  is  new.  The  whole  of  the  findings 
should  be  set  aside  and  a new  trial  should  be  directed. 
The  appeal  from  my  brother  Rose  in  Chambers  should  be 
allowed.  The  costs  of  the  proceedings  before  the  local 
Judge  and  of  the  appeal  in  Chambers  and  of  both  motions 
to  the  Divisional  Court  to  be  costs  in  the  cause  to  the 
defendant  in  any  event.  The  costs  of  the  first  trial  should 
be  costs  in  the  cause. 

[See  the  next  case.  ] 


McDermott  v.  Grout. 


Jury — Findings — No  Verdict — Ruling  of  Trial  Judge — New  Trial — 
Right  to — Motion  for. 

This  action  was  tried  with  Stevens  v.  Grout , ante  p.  210,  and  came  before 
this  Court  upon  the  same  state  of  facts  as  that  upon  which  that  action 
came  before  the  Queen’s  Bench  Division  : — 

Held. , that  the  judgment  of  the  trial  Judge  at  the  first  trial  was  a judg- 
ment of  the  High  Court,  and,  as  neither  party  moved  against  it,  it  was 
a binding  adjudication  that  no  verdict  could  be  entered  on  the  findings 
of  the  jury,  and  the  Judge  at  the  second  trial  should  have  proceeded  to 
try  the  action ; and  a motion  to  the  Divisional  Court  was  not 
necessary. 

[March  3,  1894. — The  Common  Pleas  Division .] 

The  facts  of  this  case  were  precisely  the  same  as  those 
of  the  preceding  case,  Stevens  v.  Grout.  This  action,  how- 
ever, was  in  the  Common  Pleas  Division.  Both  actions 
were  tried  together  and  took  the  same  course  after  the 
trial,  with  this  difference  that  in  this  action  there  was  no 
appeal  by  the  defendant  from  the  order  of  Rose,  J.,  in 
29 — VOL.  XVI.  O.P.R. 
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Chambers,  affirming  the  order  of  the  local  Judge  at  St. 
Catharines  dismissing  the  defendant’s  motion  to  set  aside 
the  notice  of  trial. 

The  only  motion  before  the  Common  Pleas  Divisional 
Court  was  that  made  on  behalf  of  the  plaintiff  by  way  of 
appeal  from  the  decision  of  Armour,  C.  J.,  and  for  a new 
trial,  etc.,  as  set  out  in  the  report  of  the  preceding  case. 

This  motion  was  argued  before  Galt,  C.  J.,  and  Rose,  J.r 
on  the  23rd  May,  1893. 

Aylesivorth,  Q.  C.,  for  the  plaintiff. 

Shepley , Q.  C.,  for  the  defendant. 

Judgment  was  delivered  on  the  3rd  March,  1894. 

Rose,  J. — These  were  motions  to  this  Court  similar  to 
those  made  before  the  Queen’s  Bench  Division  in  Stevens 
v.  Grout,  and  on  similar  material.  My  learned  brother  Street 
in  his  judgment  in  Stevens  v.  Grout,  which  he  has  kindly 
handed  to  me  for  perusal,  has  fully  set  forth  the  facts. 

In  my  opinion,  the  actions  should  have  been  tried  by 
the  learned  Chief  Justice  of  the  Queen’s  Bench  when 
the  counsel  for  both  parties  appeared  before  him,  after 
the  decisions  given  by  my  learned  brother  MacMahon, 
the  learned  local  Judge  Senkler,  and  myself  affirming  the 
local  Judge’s  order. 

This  was  not  a case  of  a party  ignoring  the  findings  of 
a jury,  and,  without  more,  simply  giving  a new  notice  of 
trial,  and  it  does  not  become  necessary  to  consider  such  a 
case.  After  the  findings  of  the  jury  both  parties  moved 
for  judgment  on  such  findings,  and  there  was  the  judgment 
of  the  learned  trial  Judge,  and  therefore  a judgment  of 
the  High  Court,  that  no  judgment  could  be  entered  on  such 
findings  for  either  party.  Neither  party  moved  against 
such  judgment,  and,  accepting  it,  the  plaintiff  gave  a new 
notice  of  trial. 

It  is  not  even  now  contended  that  my  brother  Mac- 
Mahon was  in  error  in  so  deciding ; in  fact,  it  is  conceded 
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that  under  Wills  v.  Carman,  14  A.  R-.  656,  he  was  quite 
right ; but  it  is  contended  that  it  was  necessary  before 
taking  the  case  down  to  be  tried,  to  solemnly  move  to  get 
rid  of  findings  which  were  of  no  value,  upon  which  no 
judgment  could  be  rested,  and  which  did  not  decide  the 
case  in  favour  of  either  litigant. 

Let  us  examine  the  reasons  for  the  proper  conclusion 
to  be  arrived  at  on  such  contention. 

The  findings  as  made  do  not  amount  to  a verdict — that 
is  plain.  To  entitle  the  plaintiff  to  a verdict  and  judgment, 
he  was  bound  to  prove  not  only  want  of  reasonable  and 
probable  cause  and  malice,  but  also  damages.  Failing  in 
proving  any  one  of  the  three  he  failed  in  proving  his 
case  ; and  I confess,  were  it  not  for  the  decision  in  Wills 
v.  Carman , I should  have  been  much  inclined  to  think 
that  so  failing  the  defendant  would  be  entitled  to  judg- 
ment. But  that  being  admittedly  not  the  defendant’s 
right,  it  is  clear  that  the  plaintiff  could  not  have  a verdict 
or  judgment  entered  for  him. 

Then  of  what  value  are  these  findings  ? In  the  present 
case  two  of  them  are  in  the  plaintiff’s  favour,  and  one  in 
the  defendant’s  favour.  Is  the  plaintiff  to  retain  those  in 
his  favour  and  have  the  case  sent  down  for  an  assessment 
of  damages  merely  ? If  so,  then,  by  an  equal  right,  the 
defendant  must  retain  the  finding  in  his  favour  and  have 
the  case  sent  down  solely  on  the  first  two  questions.  As- 
sume that  a jury  should  find  want  of  reasonable  and 
probable  cause,  no  malice,  and,  say,  $500  damages.  After 
asking  the  Court  for  judgment,  and  after  a formal  de- 
cision by  the  Court  that  neither  party  is  entitled  to  judg- 
ment (I  am  not  saying  that  on  such  findings  the  defendant 
ought  not  to  have  judgment),  and  after  both  parties 
acquiescing  in  such  judgment  and  not  moving  against  the 
same,  and  after  the  time  for  moving  had  gone  by,  could 
not  either  party  give  a new  notice  of  trial  to  have  the  case 
determined  ? There  must  be  one  of  the  following  results 
on  such  findings.  Either  the  plaintiff  or  defendant,  or 
neither  of  them,  would  be  entitled  to  judgment,  or  each  or 
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neither  would  be  entitled  to  retain  the  findings  which 
were  in  his  favour. 

In  this  case  it  has  been  adjudged  that  neither  was  en- 
titled to  judgment,  and  I think  it  is  not  to  be  argued  that 
each  would  be  entitled  to  retain  the  findings  in  his  favour, 
and  so  it  seems  to  me  beyond  question  that  neither  was 
entitled  to  retain  the  finding  in  his  favour,  and  so  the 
judgment  of  my  learned  brother  MacMahon  at  the  trial 
that  the  findings  were  incomplete,  and  that  no  verdict 
or  judgment  could  be  entered  upon  them,  was  the  only 
one  that  could  have  been  given. 

I cannot  assent  to  establish  the  practice  that  after  such 
a judgment,  unappealed  from,  neither  party  can  have  the 
case  tried  without  going  through  what  I may,  I hope  with 
sufficient  respect,  call  the  solemn  farce  of,  at  much  cost,  ap- 
pealing to  the  Divisional  Court  to  declare  what  the  trial 
J udge,  or,  in  other  words,  the  High  Court,  has  already  de- 
clared, namely,  that  there  has  been  no  trial,  no  disposition 
of  the  facts  in  issue,  and  that  before  anything  further  can  be 
done  in  the  matter  there  must  be  a trial  and  a disposition 
of  such  facts. 

In  my  opinion,  there  should  be  a declaration  of  both  the 
plaintiff’s  and  the  defendant’s  right  to  give  a notice  of 
trial  for  the  next  sittings. 

The  costs  should  be  in  the  cause  to  the  plaintiff  in  any 
event. 


Galt,  C.  J.,  concurred. 
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Chambers  v.  Kitchen. 

Revivor — Order  for,  after  Judgment — Motion  to  set  Abide  Judgment — Rule 
622 — Execution  Issued  before  Revivor — Rule  886 — Irregularity. 

After  judgment  pronounced  by  the  Court  upon  default  of  defence  the 
plaintiff  died,  and  the  defendant,  desiring  to  have  the  judgment  set 
aside  and  be  let  in  to  defend,  issued  a praecipe  order  under  Rule  622 
reviving  the  action  in  the  name  of  the  executor  of  the  plaintiff’s  will. 
Upon  motion  to  set  this  order  aside  : — 

Held,  that  Rule  622  should  be  read  as  applicable  to  a case  in  which  final 
judgment  has  been  entered  ; and,  as  it  was  necessary  that  the  defendant 
should  be  allowed  to  carry  on  the  proceedings,  the  order  should  be 
sustained. 

Arnison  v.  Smith , 40  Ch.  D.  567,  distinguished. 

Curtis  v.  Sheffield,  20  Ch.  D.  398,  and  Twycross  v.  Grant,  4 C.  P.  D.  40, 
followed. 

After  the  death  of  the  plaintiff  and  before  the  order  of  revivor  the  solici- 
tor who  had  acted  for  her  issued  a writ  of  hab.  fac.  poss.  upon  the 
judgment,  without  the  leave  required  by  Rule  886  : — 

Held,  that  the  writ  was  irregular ; and  it  was  competent  for  the  party 
affected  by  it  to  apply  to  set  it  aside  without  first  reviving  the  action. 

[September  17,  1894. — Street,  J.] 

Three  separate  motions  made  in  single  Court  in  this 
action  arising  out  of  the  following  facts : 

On  7th  August,  1889,  Elizabeth  Chambers,  the  original 
plaintiff,  a widow,  conveyed  to  her  grandson,  James  J. 
Kitchen,  the  defendant,  in  fee,  a farm  in  the  township  of 
Townsend,  and  by  the  terms  of  the  conveyance  stipulated 
for  certain  payments  to  herself  during  her  life  and  to 
certain  of  her  descendants  after  her  death.  By  the  terms 
of  the  conveyance  she  was  to  be  entitled  to  live  with  him 
or  not,  as  she  wished,  and  whether  living  with  him  or  not,, 
he  was  to  support  her.  They  lived  together  upon  the 
farm  until  March,  1894,  when  they  moved  into  the  town 
of  Simcoe,  leaving  one  Lewis  Wilson  in  possession  as  the 
defendant’s  tenant. 

The  plaintiff  lived  for  a short  time  in  Simcoe  with  the 
defendant,  and  in  April,  she  left  his  house  and  went  to 
live  with  her  daughter  Nancy  Morrell. 

The  plaintiff  was  at  this  time  about  eighty-six  years  of 
age.  On  the  26th  April,  181)4,  very  shortly  after  leaving 
the  defendant,  a writ  was  issued  b}'  Mr.  W.  E.  Kelly,  of 
80  - VOL.  xvi.  o.  P.  R. 
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Simcoe,  as  solicitor  for  the  plaintiff,  against  the  defendant, 
alleging  that  he  had  never  paid  her  any  money  or  com- 
plied with  the  terms  of  the  conveyance  to  him,  and  that, 
Tby  reason  of  his  default,  his  interest  in  the  land  was  gone, 
and  praying  that  it  might  be  so  declared.  It  was  alleged  on 
the  part  of  the  plaintiff’s  representative,  and  denied  by  the 
defendant,  that  this  writ  was  personally  served  on  the 
defendant  on  the  same  day,  that  is,  the  26  th  April,  1894. 
On  that  day  the  defendant  went  away  to  Pennsylvania. 
No  appearance  was  entered  or  defence  made  to  the  action, 
and  on  Tuesday  the  12th  June,  1894,  a judgment  was  given 
by  the  Court,  upon  motion  for  judgment  upon  the  state- 
ment of  claim,  revesting  the  land  in  the  plaintiff,  and  a 
certificate  of  this  judgment  was  registered  in  the  county 
registry  office. 

On  the  1st  July,  1894,  the  plaintiff  died,  having  first 
made  a will,  dated  13th  June,  1894,  wdiereby  she  appointed 
Mr.  Kelly,  her  solicitor,  to  be  her  executor,  and  devised 
the  farm  to  her  daughter  Nancy  Morrell. 

On  the  3rd  July,  1894,  the  defendant  returned  from 
Pennsylvania,  and  within  a short  time  afterwards  became 
aware  of  the  proceedings  which  had  taken  place  in  his 
absence.  Before  the  24th  July,  1894,  the  defendant 
Kitchen  brought  an  action  against  Nancy  Morrell  and 
William  Edward  Kelly,  alleging  them  to  be  executors  of 
Elizabeth  Chambers,  deceased,  to  restrain  them  from  dis- 
posing of  the  land  in  question,  and  on  the  24th  July,  1894, 
an  injunction  was  granted,  ex  parte , restraining  such  dis- 
position for  one  week.  A motion  to  continue  this  injunc- 
tion was  made  on  the  30th  July,  1894,  and  was  from  time 
to  time  enlarged,  and  was  still  pending  at  the  time  the 
motions  in  this  action  were  argued. 

On  23rd  July,  1894,  W.  E.  Kelly,  without  applying  for 
or  obtaining  any  leave  to  do  so,  issued  a writ  of  hab.  fac. 
poss.  upon  the  judgment  of  12th  June,  1894,  and  under  it 
compelled  the  tenant  to  attorn  to  him. 

On  26th  July,  1894,  the  defendant  in  that  action  gave 
notice  of  a motion  to  set  aside  the  writ ; this  motion  came 
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on  to  be  heard  in  Chambers  on  30th  July,  1894,  and  hav- 
ing been  enlarged  until  after  vacation,  now  came  up  for 
argument  and  hearing. 

On  31st  July,  1894,  probate  of  the  will  of  Elizabeth 
^Chambers  was  granted  to  W.  E.  Kelly  as  the  sole  executor 
thereof. 

On  24th  August,  1894,  a prcecipe  order  was  granted,  upon 
the  application  of  the  defendant  in  Chambers  v.  Kitchen , 
under  Rule  622,  ordering  that  the  action  be  revived  in  the 
name  of  the  said  W.  E.  Kelly  as  plaintiff  against  the  defen- 
dant. 

On  28th  August,  1894,  W.  E.  Kelly  gave  notice  of  a 
motion  to  set  this  order  aside.  This  was  the  second  motion 
to  be  disposed  of. 

On  30th  August,  1894,  the  defendant  Kitchen  gave 
notice  of  a motion  to  set  aside  the  judgment  of  12th  June, 
1894,  and  the  service  of  all  papers  on  which  it  w~as 
founded,  and  that  the  defendant  might  be  let  in  to  de- 
fend, upon  the  ground  that  the  writ  of  summons  had  not 
been  served  at  all  or  had  been  irregularly  served,  or  that 
the  defendant  had  a good  defence  on  the  merits  to  the 
action,  and,  having  inadvertently  omitted  to  enter  an 
appearance,  should  now  be  allowed  to  defend,  and  also 
upon  the  ground  that  the  plaintiff  was  not  entitled  to  the 
judgment  pronounced  upon  the  pleadings.  This  was  the 
third  motion  to  be  disposed  of. 

The  defendant  swore  that  he  had  in  all  respects  per- 
formed the  duties  imposed  on  him  by  the  terms  of  the 
conveyance  to  him,  and  that  he  had  a good  defence  on  the 
merits,  He  produced  the  affidavits  of  other  persons  corro- 
borating in  some  respects  his  statements.  These  affidavits 
were  contradicted  to  some  extent  by  other  persons. 

The  motions  were  argued  before  Street,  J.,in  Court,  on 
the  13th  September,  1894. 

II.  J.  Scott,  Q.  C.,  for  the  defendant  Kitchen. 

L.  F.  Heyd,  for  the  plaintiff  Kelly. 
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J udgment  was  delivered  on  the  17th  September,  1894. 

Street,  J.— The  plaintiff  William  Edward  Kelly,  in 
whose  name  this  action  has  been  revived  by  the  prcecipe 
order  taken  out  by  the  defendant  under  Rule  622,*  disputes 
the  defendant’s  right  to  such  an  order  after  judgment.  If 
effect  must  be  given  to  this  contention,  then  the  defen- 
dant’s motion  to  set  aside  the  judgment  must  fail,  because 
there  would  be  no  person  upon  the  record  against  whom 
any  motion  could  be  made;  and  if  the  defendant,  after 
judgment  against  him  and  after  the  death  of  the  plaintiff, 
was  not  entitled  to  the  order  he  has  taken  out  under  Rule 
622,  to  continue  the  proceedings  against  Kelly,  he  appears, 
so  far  as  I can  see,  to  be  without  any  method  of  applying 
to  set  aside  the  judgment  upon  the  ground  of  irregularity, 
or  to  be  let  in  to  defend  upon  the  ordinary  grounds  upon 
which  such  applications  are  made  wrhen  no  change  of  parties 
has  taken  place.  I do  not  think  I should  assume  it  to  be  in- 
tended that  a judgment  which  would  be  set  aside,  almost 
as  a matter  of  course,  upon  the  defendant’s  application  in 
due  time  while  the  plaintiff  w7as  living,  should  become 
absolutely  irreversible  by  the  accident  of  the  plaintiff’s 
dying  immediately  after  it  had  been  entered.  I think, 
therefore,  that  no  construction  wdffch  would  bring  about 
such  a result  should  be  placed  upon  the  language  of  a Rule, 
where  that  language  is  capable  of  a construction  which 
would  prevent  such  a result.  The  plaintiff  refers  to 
Arnisonv.  Smith,  4<Q  Ch.  D.  567,  and  to  Attorney-General 
v.  Birmingham,  15  Ch.  D.  423,  as  supporting  his  conten- 

* 622.  Where  by  reason  of  marriage,  death  or  bankruptcy,  or  any  other 
event  occurring  after  the  commencement  of  an  action  and  causing  a 
change  or  transmission  of  interest  or  liability,  or  by  reason  of  any  person 
interested  coming  into  existence  after  the  commencement  of  the  action,  it 
becomes  necessary  or  desirable  that  any  person  not  already  a party  to  the 
action  should  be  made  a party  thereto,  or  that  any  person  already  a party 
thereto  should  be  made  a party  thereto  in  another  capacity,  an  order  that 
the  proceeding  in  the  action  shall  be  carried  on  between  the  continuing 
parties  to  the  action  and  such  new  party,  may  be  obtained  on  'prcecipe, 
upon  an  allegation  of  such  change,  or  transmission  of  interest  or  liability 
or  of  such  person  interested  having  come  into  existence. 
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tion  that  Rule  622  does  not  apply  after  final  judgment  has 
heen  entered.  The  last  mentioned  case  is  one  of  amend- 
ment of  the  pleadings  after  judgment,  and  has  no  applica- 
tion here.  Arnison  v.  Smith  was  a case  in  which  fifty- 
four  plaintiffs,  having  separate  causes  of  action,  joined  in 
one  action  ; two  of  them  died  before  the  trial,  but  the  trial 
proceeded  as  if  they  were  still  living,  and  judgment  was 
given  and  entered  for  the  defendants  against  all  the  plain- 
tiffs. Afterwards  the  executors  of  the  dead  plaintiffs 
sought  to  obtain  an  order  to  carry  on  the  action  against 
the  defendants,  and  their  application  was  refused  by  Keke- 
wich,  J.,  whose  judgment  was  sustained  by  the  Court  of 
Appeal.  But  the  Court  does  not  by  any  means  lay  down 
the  rule  that  the  English  Rule  (4th  of  Order  XVII.),  corre- 
sponding with  our  622nd  Rule,  cannot,  under  any  circum- 
stances, be  applied  after  judgment;  the  majority,  at  all 
events,  of  the  Court  doubt  any  such  restriction  upon  the 
power  of  the  Court,  and  the  application  for  the  order  in 
that  particular  case  was  refused  because  it  was  not  deemed 
a case  in  which  it  was  “ necessary  or  desirable,”  in  the 
words  of  the  Order,  that  the  action  should  be  carried  on  in 
the  names  of  the  executors.  On  the  contrary,  it  was 
thought  to  be  not  only  unnecessary  but  undesirable  that 
the  executors  should  be  allowed  to  prosecute  their  claims 
in  that  action,  when  they  could  do  so  as  effectually  and 
without  complication  by  bringing  a new  action.  On  the 
other  hand,  there  is  no  absence  of  authority  for  the  applica- 
tion of  the  Order  after  judgment,  where  some  further  pro- 
ceedings are  required  to  be  taken,  and  the  order  to  carry 
the  action  on  is  essential  before  they  can  be  taken  : Curtis 
v.  Sheffield , 20  Ch.  D.  398 ; Twycross  v.  Grant , 4 C.  P.  D. 
40. 

In  the  present  case  I think  it  is  necessary  that  the 
defendant  should  be  allowed  to  carry  on  the  proceedings 
against  the  executor  of  the  deceased  plaintiff,  and  the 
order  that  he  may  do  so  should  therefore  be  sustained,  and 
the  motion  to  set  it  aside  is  dismissed  with  costs. 

The  defendant’s  motion  to  set  aside  the  plaintiff’s  j'udg- 
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ment  is  put  upon  the  ground  that  the  writ  was  never 
served  at  all  or  was  irregularly  served,  or  that  the 
defendant  did  not  know  that  he  had  been  served  and 
should  he  let  in  to  defend  upon  terms.  The  material  used 
upon  the  application  w^as  all  sworn  and  styled  in  the  case 
of  Kitchen  v.  Morrell,  and  was  used  upon  this  motion  by 
consent.  I have  carefully  gone  over  it,  and  have  come  to 
the  conclusion  that  the  writ  was  handed  to  the  defendant, 
but  that  in  the  excitement  under  which  he  was  labouring; 
at  the  time  and  the  hurry  of  his  departure,  he  did  not 
realize  or  overlooked  the  nature  of  the  paper  served  upon 
him.  I am  very  clearly  of  opinion  that  he  did  not 
intend  to  allow  the  farm  to  revert  to  his  grandmother  ; it 
is  shewn  that  during  his  absence  he  instructed  his  sister 
to  collect  some  rent  for  him  and  to  pay  it  over  to  her 
towards  her  support,  and  that  this  wTas  acted  upon  by  his 
sister.  He  has  sworn  that  he  performed  all  that  was  re- 
quired of  him  by  the  terms  of  the  deed,  and  I think  there 
is  no  doubt  that  he  did  not  entirely  fail  in  doing  so,  as 
alleged  in  the  statement  of  claim.  I think,  under  the 
circumstances,  that  he  should  be  let  in  to  defend  the 
action,  but  it  must  be  upon  the  terms  that  he  pay  the 
costs  incurred  by  the  plaintiff  subsequent  to  statement  of 
claim,  including  the  costs  of  the  Chambers  motion  to  set 
aside  the  judgment,  but  not  including  the  writ  of  posses- 
sion, because  the  issue  of  that  was  clearly  irregular.  Tho 
affidavits  used  upon  the  motion,  being  sworn  in  another 
action,  will,  of  course,  not  be  taxed  as  part  of  the  costs  here.. 

The  writ  of  possession  was  issued  without  the  leave  of 
the  Court  or  a Judge  required  by  Rule  886  when  a change 
has  taken  place  by  death  of  a party  entitled  to  execution 
upon  a judgment,  and  is  therefore  clearly  irregular.  I 
think  it  was  competent  for  the  party  affected  by  it  to 
apply  to  set  it  aside  without  first  reviving  the  action  in 
which  it  was  issued  ; an  objection  that  an  order  to  revive- 
was  necessary  before  the  defendant  could  apply  to  set  it 
aside  does  not  lie  in  the  mouth  of  the  person  who  has  him- 
self taken  the  irregular  proceeding  in  the  first  place. 
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The  costs  of  this  motion  and  of  the  motion  by  the  plain- 
tiff to  set  aside  the  prcecipe  order  to  revive  are  to  be  set 
off  against  the  plaintiff’s  costs  payable  under  the  other 
motion. 

The  terms  of  the  order  setting  aside  the  writ  of  posses- 
sion as  to  protection  of  persons  who  have  acted  under  it 
may  be  spoken  to  before  me  if  the  parties  are  unable  to 
agree. 


Hollender  v.  Ffoulkes. 


Security  for  Costs — Time — Dismissal  of  Action  for  Default — Waiver — Rule 
1251 — Effect  of. 

Where  an  order  for  security  for  costs  directs  that  unless  security  be 
given  within  a limited  time  the  action  shall  be  dismissed,  and  se- 
curity is  not  given  within  the  time  limited,  the  action  is  to  be  regarded 
as  dismissed,  unless  the  defendant  treats  it  as  still  alive. 

Carter  v.  Stubbs,  6 Q.  B.  D.  116,  followed. 

Rule  1251  does  not  give  a plaintiff  any  further  time  for  or  relieve  him 
from  the  obligation  of  putting  in  his  security  for  costs  ; it  only  enables 
him  to  remove  the  stay  effected  by  the  order,  for  the  sole  purpose  of 
making  amotion  for  judgment  under  Rule  739;  and  if  he  does  not 
succeed  in  that  motion,  he  must  obey  the  order  by  putting  in  the  full 
security. 

But  where  the  defendant,  after  the  time  for  giving  security  under  the 
order  had  expired,  opposed  a motion  for  judgment  under  Rule  739  and 
appealed  to  a Judge  in  Chambers  and  afterwards  to  a Divisional  Court 
from  the  order  made  upon  such  motion,  without  taking  the  objection 
that  the  action  was  at  an  end  : — 

Held,  that  he  had  waived  the  objection  ; and  a bond  filed  after  the  time 
limited  was  allowed. 


[September  18,  1894. — Street,  J.] 

This  was  an  application  by  the  plaintiff  for  an  order 
allowing  a bond  for  security  for  costs  filed  on  10th 
September,  1894.  The  defendant  opposed  the  application 
upon  the  ground  that  the  time  fixed  by  the  order  for 
security  had  expired,  and  that  by  the  terms  of  the  order 
for  security  the  action  was  dead. 

The  order  for  security  was  taken  out  on  prcecipe  on  18th 
November,  1893,  under  Rule  1242,  and  provided  that  the 
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plaintiff  should  give  security  within  four  weeks,  staying 
all  further  proceedings  in  the  meantime,  and  directing  that 
in  default  the  action  should  he  dismissed  with  costs. 

On  14th  December,  1893,  the  plaintiff  paid  $50  into 
Court  under  Rule  1251,  and  afterwards  moved  for  judg- 
ment under  Rule  739.  The  local  Judge  at  Hamilton  made 
the  order  for  judgment  on  the  5th  January,  1894,  and  the 
defendant  appealed  to  a Judge  in  Chambers,  who  dismissed 
the  appeal  on  the  9th  February,  1894.  The  defendant 
then  appealed  to  the  Divisional  Court. 

On  21st  June,  1894,  the  Divisional  Court  made  an  order 
setting  aside  the  order  for  judgment  (see  ante  p.  175),  and 
on  the  10th  September,  1894,  the  plaintiffs  filed  a bond 
with  affidavits  of  justification  for  the  purpose  of  furnishing 
the  security  required  by  the  order  of  18th  November,  1893  ; 
and  moved  before  Street,  J.,  in  Chambers,  on  the  14th 
September,  1894,  to  have  it  allowed. 

Teetzel,  Q.  C.,  for  the  plaintiff. 

W.  H.  Bartram,  for  the  defendant,  contended  upon  the 
authority  of  the  cases  of  Whistler  v.  Hancock , 3 Q.  B.  D. 
83,  and  Wallis  v.  Hepburn,  3 Q.  B.  D.  84  (n),  and  King  v. 
Davenport.  4 Q.  B.  D.  402,  that  the  action  had  been  dis- 
missed at  the  expiration  of  four  weeks  from  18th  Novem- 
ber, 1893,  according  to  the  terms  of  the  order. 

Judgment  was  delivered  on  the  18th  September,  1894. 

Street,  J. — The  English  cases  referred  to  by  the  defen- 
dant’s counsel  have  been  considered  and  explained  and  are 
approved  of  by  the  Court  of  Appeal  in  England  in  Carter 
v.  Stubbs , 6 Q.  B.  D.  116,  and  I think  we  should  adopt  as 
the  proper  effect  of  an  order  such  as  we  have  here  the 
unanimous  opinion  of  so  many  Judges  in  preference  to 
any  practice  which  may  have  prevailed  here  founded  upon 
the  meagre  report  of  the  decision  in  Burns  v.  Chisholm,  2 Ch. 
Chamb.  R.  88.  In  Carter  v.  Stubbs  a course  is  suggested  by 
which  the  operation  of  the  strict  rule  may  be  controlled  so 
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-as  to  prevent  injustice  from  being  worked  by  it : see  also 
Burke  v.  Rooney,  4 C.  P.  D.  226. 

The  question  under  discussion  came  up  before  the  late 
Chief  Justice  Wilson  in  Newcombe  v.  McLuhan,  11  P.  R. 
461,  where  all  the  English  cases  are  referred  to.  The  pre- 
cise point  to  be  determined  here  did  not  arise  there,  and  I 
refer  to  the  case  only  to  point  out  that  in  Garter  v.  Stubbs 
the  Court  of  Appeal  approve  of  the  earlier  cases  of  Whistler 
v.  Hancock  and  King  v.  Davenport,  and  shew  how  they 
-are  entirely  reconcileable  with  their  own  decision. 

The  action,  however,  cannot  be  treated  as  being  dis- 
missed at  the  expiration  of  the  period  fixed  for  giving  the 
security,  where  the  defendant,  who  might  have  insisted 
that  the  action  was  at  an  end,  has  done  anything  incon- 
sistent with  such  a position  ; he  cannot  at  one  time  treat  it 
as  being  still  alive  and  at  another  as  having  ceased  to  exist. 
If  this  action  has  come  to  an  end,  it  did  so  on  the  16th 
December,  1893,  or  within  a day  or  two  of  that  time. 
After  that  date  he  appeared  before  the  local  Judge  at 
Hamilton  and  argued  the  motion  for  judgment  under  Rule 
'739,  and  when  an  order  for  judgment  was  made  he  ap- 
pealed to  a Judge  in  Chambers  and  then  to  the  Divisional 
Court  from  it,  without,  so  far  as  appears,  at  any  time  raising 
the  objection  now  taken. 

Rule  1251*  does  not  give  a plaintiff  any  further  time  for 
putting  in  his  security  for  costs ; it  only  enables  him  to  re- 
move the  stay  effected  by  an  order  for  security  for  costs  from 
the  time  it  is  taken  out,  for  the  sole  purpose  of  making  a 
motion  for  judgment  under  Rule  739;  it  does  not  relieve  him 
from  the  obligation  of  putting  in  within  due  time  the  full 

* 1251.  Where  an  action  is  brought  by  a foreign  plaintiff  liable  to  give 
security  for  costs,  who  indorses  his  writ  of  summons  with  particulars  of 
his  claim  in  such  a manner  that,  upon  motion  under  Rule  739,  an  order 
allowing  him  to  sign  judgment  might  be  made,  he  may,  on  being  served 
with  an  order  for  security  for  costs,  pay  into  Court  the  sum  of  $50,  as  a 
partial  compliance  with  such  order,  and  thereupon  he  shall  be  at  liberty 
to  proceed  with  a motion  for  judgment  under  Rule  739,  but  the  order  for 
-security  shall,  nevertheless,  in  all  other  respects,  have  its  full  operation 
and  effect. 
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security  directed  by  the  order  for  security.  If  he  succeeds 
in  obtaining  judgment  before  the  expiration  of  the  four 
weeks,  he  is  of  course  relieved  from  the  obligation  to  give 
security,  but  if  he  should  not  do  so  he  must  obey  the  order 
at  his  peril.  Here  the  order  for  judgment  was  not  made 
until  long  after  the  time  limited  >by  the  order  for  security 
had  expired,  and  it  would  have  been  a good  answer  to  the 
motion  for  judgment  that  the  action  was  at  an  end.  The 
objection  was  not  taken,  and  I think,  under  these  circum- 
stances, it  must  be  treated  as  having  been  waived,  for  we 
cannot  assume  that  the  defendant  would  have  taken  part 
in  two  grave  arguments  in  a case  which  had  no  existence, 
without,  at  least,  mentioning  that  fact  to  the  Courts  who 
wrere  being  asked  to  consider  his  rights. 

The  action  must,  therefore,  be  treated  as  still  alive,  and 
this  being  so,  there  is  no  answer  to  the  present  motion  for 
the  allowance  of  the  bond  for  security,  and  the  order  wilh 
thei-efore,  go  for  its  allowance  with  costs  to  be  costs  in  the 
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Kavanagh  v.  Lennon. 

Infant — Money  in  Court — Payment  out — Marriage — Foreign  Law. 

Where  a female  was  entitled  at  majority  to  payment  out  of  Court  of  a sum 
of  money,  and  it  appeared  that,  although  only  nineteen  years  of  age, 
she  was  married  and  domiciled  in  a foreign  country,  by  the  laws  of 
which  a female  is  entitled  upon  marriage  to  receive  money  due  her,  an 
order  was  made  for  immediate  payment  out. 

[September  28,  1894. — Rose , J.] 

This  was  a motion  on  behalf  of  Margaret  Ramey, 
formerly  Margaret  Lennon,  for  payment  out  of  Court  to 
her  of  the  sum  of  $190.96,  and  accrued  interest  thereon, 
standing  to  her  credit  in  this  administration  action,  and 
representing  a one-thirty-sixth  share  of  the  proceeds  of  the 
personal  estate  of  an  intestate. 

By  an  order  of  the  27th  September,  1885,  it  was  declared 
that  all  the  beneficiaries  mentioned  in  the  Master’s  report 
should  be  entitled  to  receive  the  sum  standing  to  their 
credit  upon  their  attaining  their  majority.  The  applicant 
was  now  nineteen  years  of  age  and  a married  woman,  the 
wife  of  one  James  Barney,  residing  at  Memphis,  in  the 
State  of  Tennessee,  one  of  the  United  States  of  America. 

The  motion  was  argued  before  Bose,  J.,  in  Chambers,  on 
the  28th  September,  1894. 

E.  T.  Malone , for  the  applicant,  referred  to  Woodward 
v.  Woodward,  87  Tennessee  Reports  644  ; Re  DaCunha, 
1 Hagg.  Ecc.  R.  237  ; In  re  Hellmanri s Will , L.  R.  2 Eq. 
363  ; Wharton’s  Conflict  of  Laws,  sec.  114  ; the  Code  of 
Tennessee,  sec.  3419,  which  reads  as  follows  : “ Every  minor, 
upon  attaining  the  age  of  twenty-one  years,  and  every 
female  ward,  when  she  is  married,  upon  the  receipt  of  money 
or  estate  due  either,  shall  receipt  the  guardian  for  the  same, 
in  the  same  manner  as  legatees,  distributees,  or  others 
interested  in  the  distribution  of  estates ; ” and  sec.  3358, 
which  reads  as  follows  : “ When  any  guardian,  trustee,  etc., 
acting  as  agent  as  specified  in  the  preceding  section,  shall 
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refuse  to  deliver  the  effects  of  any  minor  in  his  possession 
upon  the  majority  or  marriage  of  said  minor,  he  shall  be 
guilty  of  a misdemeanour  and  fined  not  exceeding  $1,000.” 

J.  Hoskin,  Q.  C.,  official  guardian,  contra. 

Judgment  was  delivered  at  the  close  of  the  argument. 

Rose,  J. — The  cases  cited  by  Mr.  Malone  seem  sufficiently 
clear.  The  applicant,  living  with  her  husband  and  being 
domiciled  in  the  State  of  Tennessee,  and  by  the  laws  of 
that  State  being  exempted  from  the  disability  of  infancy, 
is  entitled  to  be  recognized  as  equally  exempt  from  such 
disability  so  far  as  to  entitle  her  to  give  a receipt  for  the 
funds  to  her  credit  in  this  action. 

The  order  may  go. 


Re  Macpherson  and  City  of  Toronto. 


Arbitration  and  Award — 55  Vic.  ch.  J$,  sec.  J/87  (1) — Foreign  Commission 
— Jurisdiction. 

A Judge  of  the  Court  of  Appeal  has  no  power  to  order  the  issue  of  a com- 
mission to  take  evidence  abroad  for  use  upon  a compulsory  arbitration 
pending  before  an  arbitrator  named  by  a Judge  of  that  Court  under 
section  487  (1)  of  the  Municipal  Act,  55  Vic.  ch.  42  (0.). 

Such  an  arbitration  is  not  a “reference  by  rule,  order,  or  submission,” 
within  the  meaning  of  section  49  of  the  Act  respecting  arbitrations  and 
references,  R.  S.  O.  ch.  53  ; nor,  even  if  it  were  a “matter  ” within  the 
meaning  of  Rule  566,  would  a Judge  of  the  Court  of  Appeal  have  any 
jurisdiction,  by  reason  of  his  having  appointed  the  arbitrator  or  other- 
wise. 

And  sernble,  distinguishing  Re  Mysore  West  Gold  Mining  Co.  (Ltd.),  37 
W.  R.  794,  it  is  not  such  a “matter.” 

[October  20,  1894. — Osier,  J.  A.] 

An  appointment  was  made  by  Osler,  J.  A.,  of  an  arbi- 
trator under  section  487  (1)  of  the  Municipal  Act,  55  Vic. 
ch.  42  (O.),  to  determine  a claim  for  compensation  for  land 
taken  by  the  city  corporation.  The  appointment  was 
made  upon  notice  to  the  city,  on  the  application  of  the 
claimant,  Sir  David  Macpherson. 
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The  arbitration  being  in  progress,  an  application  was 
made  on  behalf  of  the  claimant  for  an  order  that  a com- 
mission might  issue  or  an  order  be  made  to  take  the  claim- 
ant’s evidence  in  Europe. 

The  motion  was  argued  before  Osler,  J.A.,  in  Chambers, 
on  the  19th  October,  1894. 

H.  J.  Scott , Q.  C.,  for  the  claimant. 

J.  B.  Clarke , Q.  C.,  for  the  city  corporation. 

Judgment  was  delivered  on  the  following  day. 

Osler,  J.  A. — On  the  merits  a proper  case  has  been 
made  for  such  an  order  ; the  doubt  is  whether  I have  any 
power  to  make  it.  I am  satisfied  that  it  cannot  be  made 
under  section  49  of  the  Act  respecting  references  and  arbi- 
trations, R.  S.  O.  ch.  53,  because  the  reference  is  not  one  by 
rule,  order,  or  submission,  within  the  meaning  of  that  sec- 
tion, the  two  former  words  referring  to  a rule  or  order  to 
refer  made  in  an  action,  and  the  third — submission — to  a 
voluntary  submission  or  reference  by  consent,  which  may 
be  made  a rule  of  Court.  The  reference  now  proceeding 
is  none  of  these,  but  a special  statutory  compulsory  arbitra- 
tion before  an  arbitrator  named  by  a Judge  of  the  Court 
of  Appeal,  as  persona  designata  to  make  the  appointment. 

Mr.  Scott  argues  that  I may  act  under  Rule  566,  Con- 
solidated Rules,  and  that  the  arbitration  may  be  regarded 
as  a matter  within  the  meaning  of  that  Rule.  He  cites 
Re  Mysore  West  Gold  Mining  Co.  {Limited),  37  W.  R.  794, 
where  under  the  corresponding  English  Rule,  Order 
XXXVII.,  Rule  5,  an  order  for  a commission  was  granted 
to  take  evidence  in  an  arbitration  pending  between  the 
liquidator  of  the  company  in  voluntary  liquidation  and  a 
dissentient  member  of  the  company.  But,  unfortunately, 
that  case  cannot  help  us,  for  the  question  was  one  arising 
on  the  winding-up,  and  the  application  of  the  liquidator 
to  the  Court  was  expressly  authorized  by  section  138  of 
the  Companies’  Act  of  1862  (Emden  on  Winding-up,  3rd 
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ed.,  p.  636.)  There  was,  therefore,  a matter  pending  before 
the  Court  within  the  meaning^of  the  Rule,  and  so  the 
Judge  had  jurisdiction  to  make  the  order. 

Further,  if  Rule  566  could  apply,  the  application  would 
have  to  be  made  to  a Judge  of  the  High  Court,  not  to  a 
Judge  of  the  Court  of  Appeal.  Neither  I nor  any  Judge 
of  this  Court  take  jurisdiction  in  the  matter  merely  by 
reason  of  my  having  appointed  the  arbitrator. 

The  motion  must,  therefore,  be  refused.  I can  make  no 
order  as  to  costs  or  otherwise. 


Re  Bridgman,  a Solicitor. 

Solicitor — Striking  Name  off  Roll — Procedure — Order  for  Payment  Over — 
Court  or  Chambers — Subsequent  Application — Costs. 

Where  a client  applies  to  strike  the  name  of  a solicitor  off  the  roll  for 
misconduct  in  neglecting  to  pay  over  the  client’s  money  in  his  hands  as 
solicitor,  the  first  application  should  be  made  to  a Judge  in  Court, 
whereupon,  in  a proper  case,  an  order  will  be  made  requiring  the  soli- 
citor to  pay  over  the  money  by  a named  day,  and  in  default  that  his 
name  be  struck  off.  Upon  default,  no  further  application  is  necessary, 
except  an  application  to  have  the  roll  brought  into  Court  for  the  pur- 
pose of  having  the  name  struck  off,  and  this  should  be  on  notice  to  the 
solicitor. 

Ruling  of  a taxing  officer  that  costs  of  the  first  application  should  be  taxed 
as  of  a Chambers  motion  only,  reversed  on  appeal. 

[October  16,  1894. — Rose , J.] 

An  application  was  made  to  a J udge  in  Court  to  strike 
the  name  of  the  solicitor  off*  the  roll  for  misconduct  in 
neglecting  to  pay  over  to  the  applicant,  a client,  moneys  of 
the  applicant  in  his  hands  as  solicitor. 

Upon  such  application  an  order  was  made  requiring  the 
solicitor  to  pay  over  the  amount  of  the  money  to  the  client 
on  or  before  a named  day,  and  that  in  default  of  such  pay- 
ment the  name  of  the  solicitor  should  be  struck  off  the 
roll,  and  ordering  the  solicitor  to  pay  the  costs  of  the  appli- 
cation. 
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Upon  the  client  proceeding  to  tax  his  costs,  the  taxing 
officer  ruled  that  the  motion  for  payment  over  might  have 
been  made  in  Chambers,  and  that  the  costs  should  be  taxed 
as  of  a Chambers  motion. 

The  client  appealed  from  this  ruling  to  the  Master  in 
Chambers,  under  Rule  854,  and  he  referred  the  appeal  to  a 
Judge  in  Chambers. 

The  appeal  was  argued  before  Rose,  J.,  in  Chambers,  on 
the  21st  September,  1894. 

H.  M.  Mowat,  for  the  appellant. 

W.  H.  Blake,  for  the  solicitor. 

Judgment  was  delivered  on  the  16th  October,  1894. 

Rose,  J. — The  real  question  to  be  decided  is  whether  a 
motion  for  an  order  to  require  a solicitor  to  pay  over  money 
in  his  hands  as  solicitor,  and  that  in  default  his  name  should 
be  struck  off  the  roll,  should  be  to  the  Master  in  Chambers 
or  to  a J udge  in  Single  Court  ? It  was  stated  that  the  prac- 
tice had  not  been  uniform  ; that  sometimes  an  application 
had  been  made  to  the  Master  for  an  order  simply  to  pay 
over,  and  upon  such  application  it  was  determined  whether 
or  not  the  moneys  were  held  by  the  solicitor  as  solicitor, 
and  whether  it  was  a proper  case  in  which  to  require  the 
solicitor,  as  an  officer  of  the  Court,  to  pay  over  the  moneys, 
and  that  upon  default  being  made  under  such  order,  the 
Court  was  then  applied  to  for  an  order  to  strike  the  name 
of  the  solicitor  off  the  roll.  In  other  cases,  it  was  stated, 
application  had  been  made  to  a Judge  in  Court  in  the  first 
instance,  and  that  if  an  order  was  obtained,  it  was  drawn 
so  as  to  require  payment  over  by  a day  named,  and  direct- 
ing that  in  default  the  name  of  the  solicitor  should  be  struck 
off  the  roll,  but  that  the  applicant,  having  obtained  such 
order,  was  no  farther  on  than  if  he  had  obtained  from  the 
Master  in  Chambers  an  order  simply  to  pay  over,  because 
that  after  such  order  obtained  from  a Judge,  it  was  neces- 
sary to  move  to  strike  the  name  of  the  solicitor  off  the 
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roll.  On  such  an  application,  whether  preceded  by  an  order 
made  by  the  Master  in  Chambers  or  by  a Judge,  no  cause 
could  be  shewn  except  on  matter  arising  subsequently  to 
the  order  requiring  the  money  to  be  paid  over,  and  it  was 
urged  that,  therefore,  in  all  cases  the  motion  for  an  order 
to  pay  over  should  be  made  in  Chambers,  thus  saving 
expense. 

For  the  purpose  of  having  a settled  practice  with  refer- 
ence to  such  motions,  I have  conferred  with  the  learned 
Chancellor  and  the  learned  Chief  Justice  of  the  Queen’s 
Bench,  and  I am  permitted  to  say  that  they  agree  that  the 
decision  of  a question  upon  which  the  status  of  an  officer  of 
the  Court  depends,  is  a matter  of  such  importance  that 
the  application  should,  in  the  first  instance,  be  made  to  a 
Judge  in  Court  ; that  upon  hearing  such  application  he 
will  decide  whether  or  not  an  order  to  pay  over  should  be 
made,  and  provide  by  such  order  that  if  payment  be  not 
made  pursuant  to  its  requirements,  the  name  of  the  soli- 
citor shall  be  struck  off  the  roll ; that  upon  default  being 
made  under  such  order,  notice  should  be  given  to  the 
solicitor  that  on  a day  to  be  named  in  the  notice  applica- 
tion will  be  made  to  the  Court  to  have  the  roll  brought 
into  Court  for  the  purpose  of  having  the  name  of  the 
solicitor  struck  therefrom,  and  that  on  the  day  named,  the 
roll  being  then  brought  into  Court,  and  no  cause  being 
shewn,  the  name  should  be  struck  off 

It  was  stated  before  meHhat  it  already  had  been  held  by 
my  learned  brother  Street  that  after  an  order  had  been 
obtained  to  strike  the  name  of  the  solicitor  off  the  roll, 
before  the  name  was  in  fact  struck  off,  the  solicitor  must 
be  notified  of  the  day  upon  which  it  was  intended  to  ask 
to  have  it  done.  The  practice  that  I have  indicated  will 
save  at  least  one  of  the  motions  that  have  heretofore  been 
made,  and  will  simplify  the  practice. 

I think  that  in  the  present  case  the  order  to  pay  over* 
which  was  made  by  the  learned  Chief  Justice  of  the 
Queen’s  Bench,  sitting  in  Court,  and  contained  a pro- 
vision that  in  default  of  payment  the  name  of  the  so- 
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licitor  should  be  struck  off  the  roll,  was  properly  applied 
for  in  Court ; and  I am  further  of  the  opinion  that  the 
Court  having  named  a day  for  payment,  and  having 
directed  that  upon  non-payment  the  name  should  be  struck 
off  the  roll,  and  default  having  been  made,  it  was  not 
necessary  to  obtain  any  further  order  to  strike  off;  but 
that  upon  the  roll  being  brought  into  Court  after  such 
day,  the  Court,  upon  production  of  the  order,  would  direct 
that  the  name  should  be  struck  off.  Of  such  motion  the 
solicitor  was  entitled  to  notice,  as  decided  by  my  learned 
brother  Street,  to  enable  him  to  shew  any  cause  arising 
subsequent!)'  to  the  making  of  the  order. 

The  applicant  must  have  his  costs  of  these  proceedings 
as  regularly  and  properly  taken  in  Court. 


Ryan  et  al.  y.  Cameron  et  al. 

Attorney-General  for  Canada  v.  Ontario  and 
Western  Lumber  Company. 

Consolidation  of  Actions — Application  by  Plaintiffs — Identity. 

In  tw  o actions  where  the  plaintiffs  were  different,  the  defendants  different*, 
and  the  relief  sought  entirely  different,  though  part  of  the  evidence  in  the 
one  action  might  be  available  in  the  other,  an  application  by  the  plain- 
tiff's eonjoi  tly  tor  an  order  consolidating  the  two  actions  was  refused. 
Semb/e,  the  defendants  would  be  entitled  to  an  order  to  have  the  actions 
tried  together  in  case  the  plaintiff's  were  bringing  them  on  at  different 
Courts. 

[October  11,  1894.  — The  Master  in  Chambers.] 
[October  15,  1894.—  Boyd,  C.J 

The  firstly  above  named  action  was  brought  by  Dennis 
Ryan  and  the  Minnesota  and  Ontario  Lumber  Company 
against  Douglas  C.  Cameron,  the  Western  Lumber  Com- 
pany, and  several  other  defendants. 

The  second  aetion  was  brought  by  the  Attorney-General 
against  the  Ontario  and  Western  Lumber  Company 
(Limited)  alone. 

32 — VOL.  XVI.  O.P.R. 


236  ONTARIO  PRACTICE  REPORTS.  [VOL. 

The  first  action  was  begun  on  the  5th  October,  1893,  and 
was  brought  for  the  rescission  of  a certain  agreement,  and 
to  restrain  the  defendants  from  proceeding  with  the  organ- 
ization and  formation  of  the  Ontario  and  Western  Lumber 
Company,  and  for  other  relief. 

The  second  action  was  begun  on  the  11th  June,  1894, 
for  the  cancellation  of  the  letters  patent  of  the  Ontario  and 
Western  Lumber  Company,  dated  26th  September,  1893, 
and  recorded  on  the  9th  October,  1893,  upon  the  ground 
that  the  same  were  obtained  by  misrepresentation  and 
fraud. 

The  fiat  for  the  use  of  the  name  of  the  Attorney-General 
as  plaintiff  in  the  second  action  was  granted  upon  the  peti- 
tion of  the  plaintiffs  in  the  first  action,  as  relators. 

The  plaintiffs  in  the  two  actions  sued  by  the  same  soli- 
citors, and  the  defendants  in  the  two  actions,  except  the 
defendant  Creighton,  defended  by  the  same  solicitors. 

The  plaintiffs  in  the  two  actions  joined  in  a motion  for 
an  order  for  consolidation,  upon  which  their  solicitor  swore 
that  the  two  actions  concerned  the  same  matters  in  part, 
and  the  incorporation  of  the  Ontario  and  Western  Lumber 
Company  was  the  carrying  out  by  some  of  the  defendants 
of  what  was  complained  of  in  the  first  action,  and  the 
complaints  and  defences  in  the  two  actions  arose  out  of 
one  set  of  transactions,  and  one  set  of  witnesses  would  be 
called  on  behalf  of  the  plaintiffs  and  the  defendants  in 
both  actions. 

The  motion  was  argued  before  the  Master  in  Chambers, 
on  the  1 Oth  October,  1894. 

W.  R.  Riddell , for  the  plaintiffs. 

Hoyles , Q.C.,  for  the  defendants. 

Judgment  was  delivered  on  the  following  day. 

The  Master  in  Chambers. — Motion  by  the  plaintiffs 
herein  for  the  consolidation  of  both  actions.  The  parties 
in  these  actions  are  different  and  the  relief  sought  also 
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different.  It  is  true  that  the  successful  issue  of  the  first 
action  may  depend  upon  the  successful  result  of  the  latter 
action,  but  actions  are  not  consolidated  on  such  grounds. 
In  addition  to  other  grounds  for  refusing  the  application, 

1 may  mention  that  Mr.  Justice  Ferguson  refused  the 
plaintiffs  leave  to  amend  their  pleadings  by  adding  the 
Attorney-General  with  the  additional  cause  of  action,  thus 
‘Compelling  a new  action  to  be  brought.  The  grounds  of 
consolidation  do  not  come  within  any  of  those  referred  to 
in  the  hooks  of  practice  as  sufficient. 

The  application  must  he  refused  with  costs  to  the  defen- 
dants in  any  event. 

The  plaintiffs  appealed,  and  their  appeal  was  argued 
before  Boyd,  C.,  in  Chambers,  on  the  12th  October,  1894. 

W.  R.  Riddell,  for  the  plaintiffs,  referred  to  Benton  v. 
Praed,  1 Smith’s  Q.  B.  R.  423  ; Roldershaw  v.  Tregwell,  3 
C.  & P.  58,  and  note ; Ward  v.  Pomfret,  1 Sc.  N.  R.  403 ; 
Sharp  v.  Lethbridge , 4 M.  & G.  37  ; Archbold’s  C.  L.  Prac., 
13th  ed.,  p.  1085. 

Hoyles,  Q.C.,  for  the  defendants,  referred  to  Archbold’s 
C.  L.  Prac.,  14th  ed.,  p.  407 ; Niagara  Grape  Co.  v.  Nellis , 
13  P.  R.  258 ; Amos  v.  Chadivick,  4 Ch.  D.  869. 

Riddell,  in  reply,  cited  Hannay  v.  Smurthwaite,  [1893] 

2 Q.  B.  412. 

Judgment  was  delivered  on  the  15th  October,  1894. 

Boyd,  C. — This  is  an  application  by  the  plaintiffs  con- 
jointly for  consolidation  of  actions,  in  appeal  from  the 
Master,  who  refused  to  make  such  order.  The  plaintiffs 
are  different,  and  the  defendants  are  different,  and  the  relief 
sought  is  also  entirely  different ; though  part  of  the  proof 
in  one  case  may,  as  it  were,  overlap  and  be  available  in  the 
other ; that  is  the  most  that  can  be  urged  to  support  the 
claim  made. 

The  jurisdiction  to  consolidate  is  now  regulated  by  Con. 
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Rule  652/*  which  casts  back  to  the  practice  in  the  Courts 
of  Law  prior  to  the  Judicature  Act,  1881. 

Now,  at  law,  the  practice  was  not  to  consolidate  unless 
the  plaintiffs  were  the  same,  nor  unless  the  questions  in 
the  several  actions  were  the  same,  and  the  evidence  the 
same.  See  Lush’s  Prac.,  3rd  ed.,  vol.  2,  p.  964.  As  a matter  of 
form  also  it  is  said  in  a hook  of  great  accuracy,  that  accord- 
ing to  the  practice  at  common  law,  actions  can  only  be  con- 
solidated at  the  instance  of  the  defendants  : Snow’s  Annual 
Prac.,  1893,  p.  835.  That  is  recognized  as  the  rule  in 
Amos  v.  Chadwick,  4 Ch.  D.  869 ; but  the  Court  may  give 
relief  in  proper  circumstances  even  to  a plaintiff,  where  the 
actions  are  so  germane  that  one  may  serve  as  a test  for  all. 
But  that  is  not  the  present  case,  and  it  rests  on  the  general 
equitable  jurisdiction  of  the  Court.  Here  the  plaintiffs 
control  the  litigation,  and  can  bring  on  both  cases  together — 
the  trial  of  one  will  not  conclude  the  other,  though  the 
trial  of  one  may  be  a sort  of  preliminary  to  the  disposition 
of  the  other;  but  this  is  a matter  which  can  be  regulated 
at  the  trial  by  marshalling  the  evidence  so  as  to  take  what 
is  common  to  both  once  for  all  and  at  the  same  time.  That 
might  be  an  order  which  the  defendants  would  be  entitled 
to  (viz.,  to  have  the  cases  tried  together)  in  case  the  plain- 
tiffs were  bringing  them  on  at  different  courts.  See  Smith 
Whichcord , 24  W.  R.  900. 

The  appeal  is  dismissed  with  costs  in  the  cause  to  defen- 
dants. 

* Con.  Rule  652. — Actions  in  any  Division  or  Divisions  may  be  consoli- 
dated by  order  of  the  Court  or  a Judge  in  the  manner  prior  to  the  Ontario. 
Judicature  Act,  1881,  in  use  in  the  Superior  Courts  of  Common  Law. 
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Libel — Candidate  for  Public  Office — R.  S.  0 ch.  57,  sec.  5 — Notice  of  Action 
— Summary  Dismissal  for  Want  of— Rule  387 — Security  for  Costs. 

The  plaintiff  was  a candidate  at  an  election  of  a member  of  the  Legislative 
Assembly  of  Ontario,  and  brought  this  action  in  respect  of  several  libels 
alleged  to  have  been  published  by  the  defendant  in  his  newspaper,  some 
of  them  before  the  date  of  the  writ  for  the  election,  and  some  after 
that  date  but  before  the  election  : — 

Held , that  the  plaintiff  was  not  a candidate  for  a public  office  in  this  Pro- 
vince within  the  meaning  of  R.  S.  0.  ch.  57,  sec.  5,  sub-sec.  (2)  [a), 
before  the  date  of  the  writ  for  the  election  ; and  that  as  to  the  libels 
alleged  to  have  been  published  before  that  date,  a notice  before  action 
under  the  statute  was  necessary  ; but  the  paragraphs  of  the  statement 
■of  claim  charging  these  libels  could  not,  on  the  ground  that  the  notice 
was  not  given,  be  struck  out  under  Rule  387,  nor  the  action  as  to  them 
summarily  dismissed ; and  as  to  the  libels  alleged  to  have  been  pub- 
lished after  that  date,  security  for  costs  could  not  be  ordered  under  the 
statute,  because  the  plaintiff  was  then  a candidate  for  a public  office 
within  the  meaning  of  sec.  5,  sub-sec.  (2)  (a),  and  the  statute  did  not 
apply,  there  having  been  no  retractation. 

[October  17,  1894. — Ferguson,  J.] 


An  appeal  by  the  plaintiff  from  an  order  of  the  local 
Judge  at  Port  Arthur  dismissing  the  action  as  to  the  libels 
alleged  in  the  second,  third,  fourth,  and  fifth  paragraphs  of 
the  statement  of  claim,  and  ordering  the  plaintiff  to  give 
security  for  the  defendant’s  costs  of  the  action  as  to  the 
libels  alleged  in  the  remaining  paragraphs. 

The  plaintiff’  was  a candidate  at  the  election  held  in 
June,  1894,  for  the  purpose  of  returning  a member  to  the 
Legislative  Assembly  of  Ontario  for  the  west  riding  of  the 
district  of  Algoma.  The  Legislative  Assembly  was  dis- 
solved and  the  writ  commanding  the  election  to  be  held 
was  issued  on  the  29th  or  30th  May,  1894.  The  libels 
charged  by  the  second,  third,  fourth,  and  fifth  paragraphs 
were  alleged  to  have  been  published  before  the  29th  May, 
and  those  charged  by  the  remaining  paragraphs  after  the 
30th  May  and  before  the  election. 

The  action  was  brought  in  respect  of  libels  alleged  to 
have  been  published  by  the  defendant  in  his  newspaper ; 
and  sec.  5,  sub-sec.  (2),  of  R S.  0.  ch.  57,  enacts  that  “no 
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such  action  shall  lie  unless  and  until  the  plaintiff  has  given 
to  the  defendant  notice  in  writing,  specifying  the  state- 
ments complained  of  * * (a)  Provided,  however,  that 

the  provisions  of  this  Act  shall  not  apply  to  the  case  of 
any  libel  against  any  candidate  for  a public  office  in  this- 
Province,  unless  the  retractation  of  the  charge  is  made 
editorially  in  a conspicuous  manner,  at  least  five  days 
before  the  election.” 

By  the  Ontario  Election  Act,  R.  S.  O.  ch.  9,  sec.  2,  sub- 
sec. 16,  “candidate”  means  a person  “elected  at  an 
election  to  serve  in  the  Legislative  Assembly,  and  a person 
who  is  nominated  as  a candidate  at  such  election,  or  is 
declared  by  himself  or  by  others  to  be  a candidate,  on  and 
after  the  day  of  the  issue  of  the  writ  for  such  election,  or 
after  the  dissolution  or  vacancy  in  consequence  of  which 
the  writ  has  been  issued.” 

No  notice  in  writing  was  given  by  the  plaintiff  before 
action,  nor  was  any  retractation  made  by  the  defendant. 

The  local  Judge’s  order  that  the  action  should  be  dis- 
missed as  to  paragraphs  2,  3,  4,  and  5,  was  made  under 
Rule  387  (being  the  new  Rule  substituted  by  Rule  1322 
for  the  original  Rule  387),  on  the  ground  that  it  could 
not  be  sustained  as  to  them,  because  the  notice  was  not 
given ; and  the  order  for  security  for  costs  was  made  under 
R.  S.  0.  ch.  57,  sec.  9. 


The  appeal  was  argued  before  Ferguson,  J.,  in  Chambers, 
on  the  15th  October,  1894. 

Douglas  Armour,  for  the  plaintiff. 

D.  W.  Saunders , for  the  defendant. 

Ferguson,  J. — Rule  387  authorizes  a J udge  to  order  that 
a pleading  be  struck  out  on  the  ground  that  it  discloses  no 
reasonable  cause  of  action  or  answer,  and  in  such  cases,  or 
of  the  action  being  shewn  by  the  pleadings  to  be  frivolous- 
or  vexatious,  the  action  may  be  stayed  or  dismissed. 

The  learned  Judge  ordered  the  second,  third,  fourth,  and 
fifth  paragraphs  of  the  statement  of  claim,  those  that  were. 
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for  alleged  libels  published  before  the  30th  day  of  May, 
1894,  to  be  struck  out  on  the  ground  that  the  giving  of 
the  notice  required  by  section  5 of  the  Act  was  a neces- 
sary step  or  proceeding  before  bringing  the  action.  The 
form  of  words  employed  by  the  learned  Judge  was  a dis- 
missal of  the  action  as  to  these  paragraphs  with  costs. 

The  plaintiff  was  not,  as  I think,  a candidate  for  a public 
office  before  the  29th  or  30th  day  of  May,  and  the  giving 
of  the  notice  is  required  by  the  Act,  but  it  does  not,  in  my 
opinion,  follow  that  on  its  appearing  that  the  notice  was 
not  given,  the  paragraphs  could  properly  be  struck  out,  or 
the  action  as  to  such  paragraphs  dismissed  upon  a motion — 
however  inconvenient  or  fatal  the  failure  to  give  the 
notice  might  be  to  the  plaintiff  at  the  trial. 

The  fact  of  the  giving  of  the  notice,  if  it  had  been  given, 
would  not  constitute  any  part  of  the  pleading  of  the  plain- 
tiff. Such  fact  need  not  be  stated  in  the  pleading  of  the 
plaintiff  at  all,  and  each  of  these  paragraphs  discloses  a 
reasonable  cause  of  action.  It  does  not  appear  by  the 
pleadings,  as  I think,  that  any  of  such  causes  of  action  is 
frivolous  or  vexatious,  and  I am  of  the  opinion  that  in 
respect  of  these  paragraphs  the  order  appealed  from  cannot 
be  sustained. 

As  to  the  security  for  costs  that  was  ordered.  This  had 
regard  to  the  part  of  the  action  based  upon  alleged  libels 
published  after  the  30th  day  of  May,  1894,  and  it  seems 
clear  to  me  that  at  the  time  of  these  publications  the 
plaintiff  was  a candidate  for  a public  office  in  this  Province, 
and,  assuming  this  to  be  so,  the  Act  on  its  face  provides 
that  it  shall  have  no  application  unless  retractation  is  made 
as  indicated,  which  did  not  take  place  here,  and  without 
the  Act,  so  far  as  I can  see,  there  is  no  power  to  order  the 
security.  Counsel  failed  to  shew  and  did  not  contend 
that,  apart  from  the  provisions  of  the  Act,  any  such  power 
has  an  existence,  and,  as  already  said,  I think  it  has  not. 

The  result  is  that  the  appeal  is  allowed  and  the  order 
appealed  from  reversed.  I think  this  should  be  with  costs. 


Appeal  allowed, \ with  costs. 
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Schmidt  et  ux.  v.  Town  of  Berlin. 

Discovery — Examination  of  Officer  of  Municipal  Corporation — Caretaker 

of  Building. 

In  an  action  for  damages  for  negligence  in  keeping  a building  in  such  a 

dangerous  condition  that  the  plaintiff  was  injured  while  in  it : — 

Held , that  the  caretaker  of  the  building,  an  employee  of  the  defendants, 

was  an  officer  examinable  for  discovery  under  Rule  487. 

[October  19,  1894. — Ferguson , J.] 

An  appeal  by  the  defendants  from  an  order  of  the  local 
Judge  at  Berlin  requiring  one  Joseph  Rice  to  attend  for 
examination  by  the  plaintiffs  for  discover,  as  an  officer 
of  the  defendants,  the  municipal  corporation  of  the  town 
of  Berlin. 

Rice  was  the  caretaker  of  a building  belonging  to  the 
defendants,  in  which  the  female  plaintiff  received  the 
personal  injuries  on  account  of  which  she  and  her  husband 
brought  this  action,  charging  negligence  against  the  defen- 
dants in  keeping  the  building  in  an  unsafe  condition.  It 
was  not  alleged  that  Rice  himself  was  chargeable  with 
any  negligence,  but  the  plaintiffs  sought  to  examine  him 
as  to  the  condition  of  the  building. 

The  appeal  was  argued  before  Ferguson,  J.,  in  Chambers, 
on  the  19th  October,  1894. 

W.  H.  P.  Clement , for  the  defendants,  contended  that 
Rice  was  not  examinable  as  an  officer,  referring  to  Webster 
v.  City  of  Toronto,  15  P.  R.  21,  and  the  earlier  cases  col- 
lected in  Holmested  & Langton’s  Judicature  Act,  p.  484. 

F.  E.  Hodgins,  for  the  plaintiffs,  contra. 

Judgment  was  delivered  at  the  close  of  the  argument. 

Ferguson,  J. — I am  of  opinion  that  Joseph  Rice  has 
been  shewn  to  be  an  “ officer”  of  the  defendants  within  the 
meaning  of  Rule  487,  and  an  employee  who  would  be 
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reasonably  supposed  to  possess  knowledge — if  any  person 
had  knowledge  upon  the  subject — important  to  the  plain- 
tiffs in  the  action,  that  is  to  say,  the  condition  of  the  build- 
ing in  which  the  alleged  injury  took  place,  and  that  Rice 
was,  therefore,  a person  who  might  properly  be  examined. 

Appeal  dismissed.  Costs  in  the  cause. 


Re  Anderson  et  al.  y.  Yanstone. 

j4rrest — Order  to  Commit — County  Court — “ Process  ” — R.  S.  0.  ch.  70, 
sec.  1 — Habeas  Corpus. 

An  order  made  by  the  Judge  of  a County  Court  in  Chambers  for  the  com- 
mitment to  close  custody  of  a party  to  an  action  in  that  Court,  for 
default  of  attendance  to  be  re-examined  as  a judgment  debtor,  pursuant 
to  a former  order,  is  “process”  in  an  action  within  the  meaning  of  the 
exception  in  section  1 of  the  Habeas  Corpus  Act,  R.  S.  O.  ch.  70 ; and 
where  such  a party  was  confined  under  such  an  order,  a writ  of  habeas 
corpus  granted  upon  his  complaint  was  quashed  as  having  been  improvi- 
dently  issued. 

[January  15,  1894.  —Ferguson,  J.] 

[June  23,  1894. — The  Common  Pleas  Division.] 

The  plaintiffs  recovered  judgment  against  the  defendant 
in  an  action  in  the  County  Court  of  the  county  of  York, 
for  $348.29  debt,  and  $30.43  costs,  and  thereafter  caused 
him  to  be  examined  as  a judgment  debtor.  Not  being 
satisfied  with  his  answers,  they  moved  before  the  Judge 
of  the  County  Court  for  an  order  committing  him,  and 
on  the  29th  April,  1893,  an  order  was  made  requiring  him 
to  attend  again  for  examination  as  a judgment  debtor,  and, 
in  default  of  attendance  and  of  payment  of  the  costs  of 
the  former  examination  and  the  motion,  that  an  order  he 
made  committing  him  to  the  common  gaol  of  the  county 
of  Wellington  for  three  months ; notice  of  the  appoint- 
ment to  examine  and  a copy  of  the  order  and  notice  of 
the  plaintiffs’  intention  to  apply  for  such  final  order  to  be 
served  upon  the  defendant  by  being  posted  by  registered 
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letter  in  the  Toronto  post-office  two  clear  days  previously  y 
addressed  to  the  defendant  at  Palmerston. 

Service  of  the  order  and  appointment  was  made  in  the 
way  authorized,  but  the  defendant  did  not  attend,  and 
service  of  a notice  of  motion  for  a final  order  was  also  made 
in  the  same  way,  and  the  defendant  not  appearing  thereon, 
an  order  was  made  by  the  Judge  of  the  County  Court  on 
the  18th  May,  1893,  ordering  that  the  defendant  be  com- 
mitted to  the  common  gaol  of  the  county  of  Wellington 
for  three  months. 

On  the  27th  December,  1893,  one  of  the  plaintiffs  made 
an  affidavit  stating  that  on  the  18th  Ma}r,  1893,  the 
defendant  was  living  at  the  village  of  Palmerston,  in  the 
county  of  Wellington,  but  that  the  plaintiffs  had  been 
unable  to  arrest  the  defendant  under  the  order  of  that 
date,  and  that  the  defendant  was  now  living  at  the  town  of 
Listowel,  in  the  county  of  Perth  ; and  on  the  same  day  an 
order  was  made,  on  the  ex  parte  application  of  the  plain- 
tiffs, reciting  the  new  affidavit,  and  ordering  the  com- 
mitment of  the  defendant  to  the  common  gaol  of  the 
county  of  Perth  for  three  months. 

On  the  following  day  the  defendant  was  arrested  by  the 
sheriff  of  the  county  of  Perth  and  lodged  in  the  gaol  of 
that  county. 

A vrrit  of  habeas  corpus  having  been  issued,  a motion 
was  made  before  Ferguson,  J.,  in  Chambers,  on  the  15th 
January,  1894,  for  the  defendant’s  discharge  from  cus- 
tody. 

J.  P.  Mabee,  for  the  defendant.  The  order  under  which 
the  defendant  was  arrested  was  made  without  notice  to 
him  of  any  kind.  But  even  the  first  order  of  the  18th 
May,  1893,  was  made  without  notice;  there  could  not  be 
substituted  service  of  notice  of  such  a motion.  In  Chatham 
Harvester  Co.  v.  Campbell , 12  P.  R.  666,  an  order  was  made 
on  habeas  corpus  for  the  discharge  of  a party  to  a County 
Court  action  arrested  under  an  order  therein  made. 

Du  Vernet,  for  the  plaintiffs,  referred  to  the  Habeas 
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Corpus  Act,  R.  S.  0.  ch.  70  ; Regina  v.  St.  Denis,  8 P.  R . 
16 ; Re  Runciman  v.  Armstrong,  2 U.  C.  L.  J.  N.  S.  165  ; 
Regina  v.  Green , 12  P.  R.  373. 

Judgment  was  delivered  at  the  close  of  the  argument. 

Ferguson,  J. — The  order  upon  which  the  defendant  was 
imprisoned  is  an  order  made  in  Chambers,  and  is  not,  as  I 
think,  an  order  of  the  Court,  and  therefore  not  within  the 
exception  of  sec.  1 of  R.  S.  0.  ch.  70* — so  that  that  Act 
does  not  prevent  the  issue  of  a habeas  corpus.  It  is,  I 
think,  idle  to  say  that  there  was  personal  service  on  the 
defendant  of  the  motion  to  commit.  This  alone  would,  I 
think,  be  sufficient  to  authorize  his  discharge  : Sir  John 
Stuart  in  Hope  v.  Carnegie,  L.  R.  7 Eq.  at  p.  260. 

There  are,  as  it  seems  to  me,  many  other  reasons  why 
the  defendant  should  be  discharged  from  custody.  He 
seems,  however,  at  one  time  to  have  left  the  country  and 
put  the  plaintiff  to  much  unnecessary  trouble  in  respect  of 
his  examination,  and  there  will  be  no  costs. 

The  plaintiffs  appealed  to  the  Common  Pleas  Divisional 
Court  from  the  order  of  Ferguson,  J.,  upon  the  following 
grounds  : — 1.  That  there  was  no  jurisdiction  to  make  the 
order,  the  defendant  having  been  committed  in  a civil 
cause ; 2.  That  there  was  no  authority  to  make  an  order 
for  the  issue  of  a writ  of  habeas  corpus,  the  order  under 
which  the  defendant  was  committed  being  within  the  ex- 
ceptions  mentioned  in  R.  S.  0.  ch.  70,  sec.  1 ; 3.  That  the 
defendant’s  proper  course  was  to  appeal  to  the  Court  of 
Appeal ; and  on  other  grounds. 

The  appeal  was  argued  before  Rose  and  MacMahon, 
JJ.,  on  the  loth  February,  1894. 

* 1.  Where  a person  is  confined  or  restrained  of  his  liberty  (except 
persons  imprisoned  for  debt,  or  by  process  in  any  action,  or  by  the  judg- 
ment, conviction,  or  order  of  a Court  of  Record  * *)  a Judge  of  the 

High  Court  shall,  upon  complaint  made,  * * award  at  any  time  a 

writ  of  habeas  coiyus  * * . 
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Aylesworth , Q.  C.,  for  the  plaintiffs. 

J.  P.  Mabee,  for  the  defendant. 

Rules  931,  932 ; R.  S.  0.  ch.  70,  see.  1 ; Re  Pacquette , 

11  P.  R.  463  ; Regina  v.  St.  Denis , 8 P.  R.  16  ; Re  Sproule, 

12  S.  C.  R.  at  pp.  180  et  seq. ; Re  Harper , 23  0.  R.  63  ; 
Baby  v.  Ross,  14  P.  R.  440;  Chatham  Harvester  Co.  v. 
Campbell , 12  P.  R.  666 ; Re  Mann,  25  U.  C.  R.  24,  were 
referred  to. 

Judgment  was  delivered  on  the  23rd  June,  1894. 

Rose,  J. — If  the  order  of  commitment  was  “ process  ” in 
the  action,  then  the  Habeas,  Corpus  Act,  R.  S.  0.  ch.  70,  did 
not  apply  to  warrant  the  granting  of  the  writ. 

In  Jones  v.  Macdonald * this  Court  on  the  31st  May, 
1893,  quashed,  as  improvidently  granted,  a writ  to  bring  up 
the  defendant  committed  for  refusal  to  answer  questions 
on  an  examination  as  a judgment  debtor.  Leave  to  appeal 
was  refused  by  the  Court  of  Appeal  on  the  2nd  June 
following. 

Before  our  learned  brother  Ferguson  the  question  dis- 
cussed was  as  to  whether  the  order  of  the  learned  Judge 
of  the  County  Court  was  an  order  of  Court,  and,  as  far  as 
our  learned  brother’s  note-book  shews,  the  question  now 
under  consideration  was  not  raised  for  decision  and  was 
not  determined. 

I have  come  to  the  conclusion  that  the  order  of  commit- 
ment was  process  in  the  action. 

Prior  to  the  passing  of  the  29  & 30  Vic.  ch.  45  (1866),  now 
R.  S.  0.  ch.  70,  the  Court  in  Re  Munn,  25  U.  C.  R.  24, 
31,  (1865),  observed  upon  the  inconvenience,  if  not  danger, 
of  making  the  writ  of  habeas  corpus  a mere  method  of 
appealing  from  the  decision  of  other  tribunals  on  points 
more  of  practice  than  affecting  substantial  merits. 

In  Baby  v.  Ross,  14  P.  R.  440,  it  was  held  that  from 
such  an  order  as  the  present  an  appeal  lies  to  the  Court  of 
Appeal. 


Not  reported. 
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As,  therefore,  the  learned  Judge  of  the  County  Court  had 
jurisdiction  in  the  matter,  and  as  his  decision  was  review- 
able  on  appeal,  one  would  expect  to  find  that  resort  wrould 
not  be  had  to  a writ  of  habeas  corpus,  which  is  also  a 
mode  of  appeal,  but  that  such  a proceeding  would  be  ex- 
cepted from  the  operation  of  the  Act. 

Apart,  however,  from  any  such  consideration,  such  an 
order  would  appear  to  be  clearly  “process.”  In  the 
American  and  English  Encyclopaedia  of  Law,  vol.  19,  p. 
222,  “process”  is  defined  to  be  “the  mandate  of  a court 
to  its  officer  commanding  him  to  perform  certain  services 
within  his  official  cognizance.  * * * In  its  broader 

sense  it  comprehends  the  whole  proceeding  after  the  ori- 
ginal writ  and  therefore  embraces  all  mandates  of  the 
court  which  may  be  necessary  to  institute  or  to  carry  on 
an  action  or  suit,  and  to  execute  the  judgment  of  the  court.” 
See  Hurd  on  Habeas  Corpus,  2nd  ed.,  sec.  8,  p.  394  ; also 
Church  on  Habeas  Corpus  (1884),  p.  199,  sec.  160,  where 
it  is  said,  referring  to  the  New  York  Habeas  Corpus  Act, 
which  is  somewhat  similar  to  ours  : “ There  is  no  doubt 
that  a rule  or  order  to  commit  as  plainly  comes  within  the 
meaning  of  the  word  ‘process’  as  a precept  under  the 
4th  section,  or  a capias  ad  respondendum,  or  an  execution.” 
The  definition  of  “process”  given  by  Lord  Coke  com- 
prehends any  lawful  warrant,  authority,  or  proceeding  by 
which  a man  may  be  arrested.  He  says,  “Process  of  law 
is  two-fold,  viz.,  by  the  King’s  writ,  or  by  due  proceeding 
and  warrant,  either  in  deed  or  in  law  without  writ : ” 2 
Inst.  51-52.  By  warrant  in  law  he  comprehends  any 
authority  of  law,  as  is  plain  by  the  instances  which  he 
gives.  He  adds,  “If  treason  or  felony  be  done,  and  one 
hath  just  cause  of  suspicion,  this  is  a good  cause  and 
warrant  in  law  to  arrest  any  man.”  Again,  “A  watchman 
may  arrest  a night  walker  by  a warrant  in  law.”  And  he 
concludes  by  saying  that  a “commitment  by  lawful  war- 
rant, either  in  deed  or  in  law,  is  accounted  in  law  due 
process  or  proceeding  of  law.” 

In  Wood  on  Habeas  Corpus  (1880),  at  p.  175,  it  is  said 
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that  the  Court  “ cannot  inquire  into  the  justice  or  propriety 
of  any  commitment  for  a contempt  made  by  any  Court, 
officer  or  body,  according  to  law,  and  charged  in  such  com- 
mitment.” This  is  under  the  Habeas  Corpus  Act  of  the 
United  States,  the  exception  in  which  extends  to  custody 
under  “ an  order,  process,  or  decree  of  a Court  or  J udge 
thereof.” 

I think  the  writ  was  improvidently  issued  and  should 
have  been  quashed.  The  appeal  must  be  allowed  with 
costs  here  and  below. 

MacMahon,  J.,  concurred. 


Baldwin  et  al.  v.  Quinn. 

Baldwin  et  al.  v.  McGuire. 

Costs — Taxation  between  Solicitor  and  Client — Agreement  to  Pay  Costs  of 
Two  Actions— Separate  Sets  of  Costs — Affidavits  on  Production — 
Motion  for  Summary  Judgment — Defective  Indorsement  on  Writ  of 
Summons. 

Two  actions  were  brought  by  the  same  plaintiffs  against  different  defen- 
dants to  recover  rent  for  different  parcels  of  land,  in  which  the  defences 
were  not  identical.  A compromise  was  effected,  and  it  was  agreed 
between  the  parties  “ that  judgment  shall  be  entered  in  each  of  the  said 
actions  for  the  amounts  claimed  therein  by  the  plaintiffs,  with  costs 
of  suit  between  solicitor  and  client;”  and  judgments  were  entered 
accordingly  : — 

Held , that  the  plaintiffs  were  entitled  to  tax  a separate  set  of  costs  for 
each  action. 

The  plaintiffs  made  six  affidavits  on  production,  either  prompted  by  the 
action  of  the  defence  or  by  way  of  voluntary  supplement  to  the  original 
affidavit : — 

Held , per  Boyd,  C. , in  Chambers,  that  they  were  entitled  to  tax  the  costs 
of  one  affidavit  only,  with  extra  folios  for  the  additional  matter  con- 
tained in  the  subsequent  affidavits. 

Held,  also,  per  Boyd,  C.,  that  upon  the  taxation  “between  solicitor  and 
client  ” of  the  plaintiffs’  costs,  they  were  not  entitled  to  the  costs  of  a 
motion  for  summary  judgment  under  Rule  739,  which  was  useless  and 
not  according  to  the  practice,  and  was  refused  because  the  indorsement 
on  the  writ  of  summons  claimed  “ interest  on  arrears  of  rent,”  and  was, 
therefore,  not  a good  special  indorsement. 


[June  4,  1894. — Boyd, , C.] 

[October  13,  1894. — The  Chancery  Division .] 
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These  two  actions  were  brought  by  the  same  plaintiffs 
against  different  defendants  to  recover  the  rent  of  different 
parcels  of  land  occupied  by  the  defendants  respectively. 

On  the  21st  October,  1893,  the  parties  made  an  agree- 
ment providing,  inter  alia,  “ that  judgment  shall  be  entered 
in  each  of  the  said  actions  for  the  amounts  claimed  therein 
by  the  plaintiffs,  with  costs  of  suit  between  solicitor  and 
client;”  and  judgments  were  entered  accordingly. 

Certain  of  the  rulings  of  the  taxing  officer  upon  taxing 
these  costs  were  complained  of  by  the  plaintiffs,  who 
thereupon  brought  on  an  interim  appeal,  under  Rule  854, 
before  the  Master  in  Chambers,  who  affirmed  the  taxing 
officer’s  ruling  that  the  plaintiffs  were  entitled  to  costs  of 
both  actions  ; but  held,  reversing  that  officer’s  rulings,  that 
they  were  not  entitled  to  the  costs  of  motions  made  by 
them  for  summary  judgment  under  Rule  739  ; nor  to  the 
costs  of  affidavits  on  production  filed  by  them  subsequent 
to  the  first  affidavits  filed,  but  were  entitled  in  lieu  thereof 
to  an  allowance  for  extra  folios  to  be  added  to  the  first 
affidavits. 

The  defendants  appealed  from  the  decision  of  the  Master 
that  the  costs  of  both  actions  should  be  allowed ; and  the 
plaintiffs  appealed  from  his  decision  upon  the  other  two 
points. 

Both  appeals  were  argued  together  before  Boyd,  C.,  in 
Chambers,  on  the  1st  June,  1894. 

G.  Millar , for  the  defendants. 

J.  T.  Small,  for  the  plaintiffs. 

Judgment  was  delivered  on  the  4th  June,  1894. 

Boyd,  C. — Two  actions  were  brought  by  the  same  plain- 
tiffs against  different  defendants  for  pa}^ment  of  rent.  The 
defences  were  not  identical ; though  one  solicitor  acted  for 
both,  he  did  not  respond  to  overtures  to  have  one  action 
abide  the  result  of  the  other.  A compromise  was  effected 
by  which  judgment  was  to  go  for  the  plaintiffs  in  each  with 


250 


ONTARIO  PRACTICE  REPORTS. 


[VOL.. 


costs,  and  the  defendant  was  to  make  good  to  the  plaintiffs' 
solicitor  all  solicitor  and  client  costs.  Two  sets  of  costs 
have  been  taxed  by  the  Master,  and  the  appeal  is  against 
this  by  the  defendant.  The  motion  comes  with  bad  grace 
after  omitting  the  practical  consolidation  which  was  sug- 
gested. There  were  separate  causes  of  action,  and  there 
was  nothing  vexatious  in  the  plaintiffs’  course  which  should 
go  to  reduce  their  two  sets  of  costs  in  the  circumstances 
before  mentioned.  The  rules  of  law  and  equity,  both  under 
the  older  and  the  present  practice,  all  agree  in  justifying 
the  course  of  the  taxing  officer  : Oppenshaw  v.  Whitehead, 
9 Ex.  384,  followed  in  Re  Metropolitan  Goal  Consumers’ 
Association,  45  Ch.  D.  606.  See  also  Roseburgh  v.  Fitz- 
gerald, 13  Gr.  386.  This  appeal  fails. 

But  a cross  appeal  has  been  lodged  by  the  plaintiffs 
against  an  order  of  the  Master  in  Chambers,  who  reversed 
the  ruling  of  the  taxing  officer  as  to  the  costs  of  a motion 
for  speedy  judgment,  and  as  to  the  costs  of  a series  of 
affidavits  on  production.  The  plaintiffs  made  six  affidavits 
on  production,  either  prompted  by  the  action  of  the  defence 
or  by  way  of  voluntary  supplement  to  the  original  affidavit. 
The  taxation  now  stands  with  the  allowance  of  an  affi- 
davit and  extra  folios  for  the  additional  matter  evolved 
during  the  litigation.  The  Master  has  laid  down  a whole- 
some rule,  somewhat  akin  to  the  resolution  of  the  Irish 
Judges  that  where  a great  deal  of  skirmishing  goes  on 
which  does  not  advance  the  course  of  justice,  it  may  be 
right  to  say  that  neither  plaintiffs’  nor  defendant’s  solicitor 
shall  tax  the  costs  thereof  as  against  their  clients.  (Seo 
Holland  v.  Eastwood,  4 C.  L.  J.  N.  S.  259.)  I do  not 
interfere  with  this  order. 

As  to  the  motion  for  judgment ; that  failed  because 
matters  were  set  up  which  required  to  be  tried,  and  also 
because  of  the  imperfection  of  the  indorsement  upon  the 
plaintiffs’  writ.  The  special  indorsement  was  “for  rent 
under  agreement  of  the  11th  March,  1891,  between  the 
defendant,  the  plaintiffs,  and  one  Walsh,  under  which  the 
defendant  has  been  in  possession  and  has  paid  rent;”  and 
it  claimed  also  “interest  on  arrears  of  rent”  without  more. 
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Now  it  is  well  settled  that  “ interest”  cannot  be  claimed 
in  a special  indorsement,  unless  it  is  made  to  appear  that 
it  is  payable  under  an  agreement  therefor,  or  that  it  is 
fixed  by  statute  (as  in  the  case  of  bills  of  exchange : 
Gold  Ores  Reduction  Go.  v.  Parr , [1892]  2 Q.  B.  14.)  The 
distinction  is  marked  by  the  forms  of  special  indorsement 
given  in  the  Rules : Holmested  & Langton,  p.  963,  where 
interest  appears  as  one  item  of  claim  in  the  case  of  bills  of 
exchange  and  promissory  notes,  and  as  to  bonds  or  cove- 
nants, it  appears  as  “ principal  and  interest”  due  upon  the 
bond  or  under  the  covenant. 

In  Sheba  Gold  Mining  Go.  v.  Trubshaiue,  [1892]  1 Q.  B. 
at  p.  682,  Lord  Coleridge  (reading  for  all  the  Judges  the 
opinion  of  the  Court),  says,  “ We  think  that  a statement  of 
claim  which  demands  interest,  but  shews  no  legal  liability 
to  pay  it,  is  upon  general  principles|defective.” 

In  short  the  claim  for  interest  in^this  case  is  not  shewn 
to  be  of  an  obligatory]  or  contractual  character  (though 
interest  might  be  allowed/under  the  general  Act  as  to 
interest  by  the  Judge  or  jury),  and*I  think  I should  not 
disturb  the  Masters  j udgment.  This^was  a motion  in  which 
the  plaintiffs  failed,  but  it  is  not]  for  that  reason  merely 
to  be  disallowed  as  betweenjsolicitor  and  client.  But  the 
proceeding  was  useless,  and  not  in  accordance  with  the 
practice,  as  to  which  the  attention  3of  the  profession  has 
been  very  pointedly  directed  of  late  years  in  this  matter 
of  special  indorsement. 

There  will  be  no  order  and  no  costs  on  either  appeal  or 
cross-appeal. 

The  defendants  appealed  from  the  decision  of  the  Chan- 
cellor upon  the  question  of  the  two  sets  of  costs  allowed. 
There  was  no  cross-appeal. 

The  appeal  was  argued  by*the  same  counsel  before  a 
Divisional  Court  composed  of  Ferguson  and  Meredith, 
JJ.,  on  the  23rd  June,  1894. 

Rules  300,  301,  340,  652,  1176, 1195,  and  1215  ; Ghaput 
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v.  Robert,  14  A.  R.  354 ; Heaton  v McKellar , 13  P.  R.  81 ; 
Eder  v.  Attenborough , 23  Q.  B.  D.  130 ; Hannay  v. 
Smurthwaite,  [1893]  2 Q.  B.  412  ; Re  Butterfield , 14  P.  R. 
567  ; Vandewaters  v.  Horton,  9 0.  R.  548  ; Re  Metropolitan 
Goal  Consumers ’ 45  Ch.  D.  606  ; and  Re 

Hardy,  Poole  v.  Poole,  3 Ch.  Chamb.  R.  179,  were  referred 
to. 


Judgment  was  delivered  on  the  13th  October,  1894. 

Ferguson,  J.  — The  appeal  is  from  an  order  made  by  the 
Chancellor  on  the  4th  day  of  June,  1894,  the  appellants, 
the  defendants,  asking  the  rescission  of  that  order,  and  an 
order  that  the  plaintiffs’  solicitors  be  allowed  only  one  bill 
of  costs  for  the  two  actions,  stating  grounds.  Other 
things  are  embraced  in  the  Chancellor’s  order,  but  this  only 
is  the  matter  embraced  in  this  appeal  and  argued  before 
us. 

In  the  early  part  of  the  Chancellor’s  judgment  the 
salient  facts  are  stated,  and  these  need  not  be  repeated 
here.  The  compromise  there  referred  to  was  by  an  agree- 
ment dated  the  21st  day  of  October,  1893.  In  that  agree- 
ment it  is  provided  : “ That  judgment  shall  be  entered  in 
each  of  the  said  actions  for  the  amounts  claimed  therein 
by  the  plaintiffs,  with  costs  of  suit  between  solicitor  and 
client ; ” and  it  is  shewn  that  such  judgments  were  accord- 
ingly entered  by  plaintiffs. 

Amongst  the  many  things  contended  for  by  the  appel- 
lants, one  was  that  the  costs  so  mentioned  in  this  agree- 
ment can  only  mean  the  costs  of  one  action  and  possibly 
the  disbursements  in  the  other  action,  for  the  reason  that  so 
much  costs  were  all  that,  according  to  another  contention 
of  the  appellants,  could,  in  the  circumstances,  be  recovered. 

I am  unable  to  take  this  view.  In  seeking  to  ascertain: 
what  the  parties  meant  by  this  part  of  their  agreement,  I 
can  find  no  sufficient  reason  for  thinking  that  they  did  not 
mean  precisely  what  they  said,  which  to  me  means  that 
judgment  may  be  signed  in  each  of  the  actions,  with  costs 
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of  suit,  solicitor  and  client,  in  each  action.  It  seems  to 
me  to  be  an  afterthought  to  make  the  contention  now 
made  by  the  appellants.  If  the  present  contention  in  this 
respect  of  the  appellants  had  been  stated  at  the  time  of 
making  the  agreement,  we  do  not  know  that  the  agreement 
would  have  been  made  at  all. 

I have  taken  occasion  to  examine  all  the  cases  and 
authorities  referred  to  on  the  argument,  and  given  the 
matter  of  appeal  the  best  consideration  I can,  and  I can 
find  no  good  grounds  for  thinking  that  the  reasons  and  the 
conclusion  of  the  Chancellor  are  not  correct  and  well 
founded. 

I am  of  the  opinion  that  the  appeal  should  be  dismissed 
with  costs. 

Meredith,  J. — Regard  must  be  had  to  the  agreement 
between  the  parties:  it  is  that  which  must  govern.  And 
what  the  defendants  agreed  to  do,  and  accordingly  provided 
for  in  the  judgment  in  each  action,  was  to  pay  the  costs  of 
the  two  actions,  and  to  pay  something  more  than  party 
and  party  costs  in  each.  If  they  had  agreed  to  pay  merely 
party  and  party  costs  in  each,  there  can  be  no  doubt  that 
the  point  now  made  by  them  would  not  be  open  to  them  ; 
but,  though  their  agreement  was  to  pay  more  than  that, 
their  effort  is  to  pay  less — to  pay  no  costs  at  all  of  one 
action. 

Reading  the  agreement  in  the  light  of  the  surrounding 
circumstances,  and  of  the  judgments  deliberately  settled 
and  signed  in  pursuance  of  it,  I cannot  but  think  the 
point  now  made  by  the  defendants  an  afterthought,  not 
open  to  them  under  their  agreement,  and  therefore  not 
requiring  our  consideration.  The  agreement  is  to  pay 
solicitor  and  client  costs  of  each  action,  and  that  the  de- 
fendants must  do  ; though  of  course,  in  the  taxation,  the 
taxing  officer  will  have  regard  to  the  fact  that  the  two 
like  actions  were  running  concurrently,  and  that  fact  may 
affect  some  of  the  items  in  each. 
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James  Noyes  v.  Young. 

Jane  Noyes  v.  Young. 

Consolidation  of  Actions — Application  of  Common  Defendant — Identity  of 
Causes  of  Action  and  Defences. 

Two  separate  actions,  in  which  the  defences  were  the  same,  including 
contributory  negligence,  were  brought  by  a husband  and  wife  against 
the  same  defendant  for  damages  for  injuries  received  by  each  of  the 
plaintiffs  owing  to  the  alleged  negligence  of  the  defendant  in  permitting 
a pair  of  horses  to  run  away  and  run  into  a vehicle  in  which  both  plain- 
tiffs were  seated,  causing  them  to  be  thrown  out  and  trampled  on  : — 
Held,  upon  an  application  by  the  defendant,  that  both  claims  should  have 
been  joined  in  one  action  ; and  an  order  was  made  consolidating  them. 
Smurthwaite  v.  Hannay,  10  Times  L.  R.  649;  Westbrook  v.  Australian , 
etc. , Navigation  Co.,  23  L.  J.  N.  S.  (C.  P.)  42;  Williams  v.  Township 
of  Raleigh , 14  P.  R.  50,  distinguished. 

[October  2,  1894 — Robertson , J.] 

The  plaintiff  in  the  first-named  action  was  the  husband 
of  the  plaintiff’ in  the  second.  The  causes  of  action  arose 
out  of  one  and  the  same  accident ; the  statement  of  claim 
in  each  set  forth  the  same  facts,  which  were  as  follows: — 
The  two  plaintiffs  were  seated  in  the  conveyance  of  the 
husband,  which,  at  the  time,  was  opposite  a hotel  in  King 
street,  in  the  city  of  London,  Ontario.  As  the  husband 
was  about  to  start  his  horses  on  their  journey  towards 
home,  a pair  of  horses  belonging  to  the  defendant,  attached 
to  a heavy  pair  of  trucks,  and  which,  it  was  alleged,  the 
defendant  had  carelessly  and  negligently  allowed  to  run 
away,  ran  into  the  conveyance  in  which  the  plaintiffs  were 
sitting,  and  the  pole  of  the  trucks  struck  the  back  of  the 
seat  occupied  by  them,  and  threw  them  out  on  the  road, 
and  while  they  were  lying  thereon,  they  were  trampled 
upon  by  the  horses,  and  were  run  over  by  the  trucks  and 
rendered  insensible,  etc.,  and  by  the  blow  and  fall  and 
trampling,  and  by  being  run  over  by  the  trucks,  the  hus- 
band had  three  of  his  ribs  broken,  and  was  also  much 
injured  about  his  back,  shoulders,  and  internally,  and  also 
received  a severe  rupture,  and  sustained  a great  shock  to 
his  nervous  system,  from  which  he  had  not  yet  recovered  ; 
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and  the  wife,  by  the  same  means,  had  her  left  arm  severely 
injured,  and  her  righd  arm  and  shoulder  sprained  and. 
bruised  ; also  her  left  foot  and  leg  cut  and  bruised.  It  was 
also  alleged  that  the  husband  had  been  from  the  date  of 
the  occurrence  to  the  then  present  time,  unable,  on  account 
thereof,  to  attend  to  his  business  as  a farmer,  etc.,  or  to  do 
any  work,  and  had  endured  much  sickness,  pain,  and  suf- 
fering, and  had  incurred  heavy  medical  and  other  expenses, 
and  had  sustained  great  loss  of  profits.  The  wife,  also,  on 
account  of  injuries  received  as  aforesaid,  became  very  sick, 
sore,  lame,  and  disordered,  and  had  been  greatly  injured  in 
her  health,  and  had  not  recovered  ; and  by  reason  thereof 
the  husband  had  been  put  to  much  expense,  and  had  been 
deprived  of  her  society  and  company,  and  of  help  in  the 
management  of  his  farm  ; and  the  husband  claimed  $3,000 
and  the  wife  $2,000. 

The  defence  was  exactly  the  same  in  the  two  actions, 
but  the  defendant,  in  the  wife’s  action,  alleged  that  the 
cause  of  action  set  out  in  the  wife’s  statement  of  claim 
was  fully  set  forth  and  included  in  the  husband’s  state- 
ment of  claim,  and  that  the  wife’s  action  was  unnecessary, 
and  should  be  dismissed  with  costs. 

Both  actions  being  on  the  list  for  trial  at  the  London 
Autumn  Assizes,  1804,  the  defendant  applied  to  one  of 
the  local  Judges  at  London  for  an  order  for  their  consoli- 
dation. The  local  Judge  referred  the  motion  to  the  Judge 
presiding  at  the  Assizes,  and  the  application  was  argued 
before  him  on  the  1st  October,  1894. 

Love,  for  the  defendant,  referred  to  Rule  (352  ; Smith 
v.  Whichcord,  24  W.  R.  900. 

A.  G.  Chisholm,  for  the  plaintiffs,  referred  to  Westbrook 
v.  Australian,  etc.,  Navigation  Co.,  23  L.  J.  N.  S.  (C.  P.) 
42  ; Williams  v.  Township  of  Raleigh,  14  P.  R.  5(1 

Robehtson,  J. — Rule  300  declares  that  “All  persons 
may  be  joined  as  plaintiffs  in  whom  the  right  to  any  relief 
claimed  is  alleged  to  exist,  whether  jointly,  severally,  or  in 
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the  alternative.  And,  without  any  amendment,  judgment 
may  be  given  for  such  one  or  more  of  the  plaintiffs  as  may 
be  found  to  be  entitled  to  relief,  for  such  relief  as  he  or 
they  may  be  entitled  to.” 

In  my  judgment,  nothing  can  be  clearer  than  that  in 
these  particular  cases  this  Rule  applies,  and  it  makes  no 
difference  whether  the  several  plaintiffs  are  husband  and 
wife  or  not.  If  they  were  in  no  such  relationship  towards 
one  another,  they  might  maintain  a joint  action,  and  each 
recover  severally  for  the  damage  occasioned  by  the  wrong 
complained  of  ; and  as  a matter  of  convenience,  as  well  as 
of  expense,  it  is  eminently  proper  that  there  should  be 
but  one  action  and  one  trial.  The  facts  are  identical ; the 
wrongs  of  which  the  husband  complains  are  the  same 
wrongs  which  give  the  right  of  action  to  the  wife ; the 
only  difference  between  the  two  is  that  the  husband 
claims  to  have  suffered  a greater  injury  than  the  wife. 
And  that  creates  no  difficulty  whatever,  as  the  jury  can 
assess  the  damages,  if  any,  separately,  or  may  give  damages 
to  one  and  not  to  the  other. 

The  cases  cited  by  the  learned  counsel  for  the  plaintiffs 
do  not  apply.  It  is  plain  that  in  such  cases  it  is  not 
convenient  to  have  two  or  more  causes  of  action  arising 
out  of  several  transactions  in  which  the  several  plain- 
tiffs were  not  jointly  interested,  and  which  were  inde- 
pendent of  each  other,  all  tried  together.  If  such  a state 
of  things  was  contemplated  by  the  Rule  in  question,  all  the 
actions  entered  at  an  Assize  might  be  tried  together  at  the 
same  time,  and  the  jury  would  be  required  to  hear  the 
evidence  in  the  several  cases,  and  would  be  obliged  to 
keep  in  mind  the  particular  evidence  which  was  adduced 
by  each  separate  plaintiff,  and  apply  it  to  that  particular 
plaintiff’s  case.  And,  moreover,  the  defence  set  up  by  the 
defendant  might  be  different  in  each  case,  so  that  it  would 
be  most  inconvenient  to  try  the  several  issues  raised  in  the 
several  causes  in  which  relief  was  sought. 

The  very  late  case  of  Smurth  waite  v.  Hanncty,  10  Times 
L.  R.  649,  illustrates  exactly  what  I mean,  and  the  judg- 
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ments  of  the  House  of  Lords,  and  especially  that  of  Lord 
Russell  of  Killowon,  teach  that,  while  there  should  not 
be  a joinder  of  several  plaintiffs,  each  of  whom  had  en- 
tered into  a separate  contract  with  the  defendants,  although 
these  several  contracts  were  of  the  same  nature,  it  does 
not  follow  that  where  relief  is  claimed  by  several  plaintiffs 
against  one  defendant,  and  arises  out  of  the  same  trans- 
action or  occurrence,  all  the  parties  claiming  should  not 
join  in  the  same  action.  In  the  case  referred  to  the  ship- 
pers of  different  shipments  of  cotton,  on  the  same  vessel, 
for  carriage  to  and  from  the  same  places,  joined  as  plain- 
tiffs in  one  action  against  the  shipowner  on  their  respect- 
ive bills  of  lading  for  damages  for  short  delivery  ; and  it 
was  held  that  Order  16,  Rule  1 (which  is  identical  with 
our  Rule  300),  did  not  justify  such  joinder. 

Lord  Russell  of  Killowen  in  his  judgment  sa}7s  (p.  651), 
after  quoting  the  Order,  as  I have  done  : “ The  Master  of 
the  Rolls  thought  that,  grammatically  construed,  the  Order 
was  wide  enough  in  its  terms  to  permit  of  the  joining  of 
any  number  of  plaintiffs,  although  their  causes  of  action 
related  to  entirely  distinct  and  different  transactions  ; but 
he  thought  that,  in  order  to  prevent  the  absurdity  which 
he  considered  might  arise  from  that  wide  construction,  the 
Rule  ought  to  be  construed  with  this  limitation — namely, 
that  although  several  plaintiffs  with  different  and  distinct 
causes  of  action  might  be  joined  together  in  one  action, 
their  causes  of  action  must  arise  out  of  the  same  transac- 
tion. Further,  he  arrived  at  the  conclusion  that  although 
the  plaintiffs  in  this  case  have  different  causes  of  action, 
they  are  causes  of  action  which  did  arise  out  of  the  same 
transaction,  and  that  therefore  the  plaintiffs  were  here 
properly  joined.” 

Then  his  Lordship  proceeds  : “ It  seems  to  me  that  a 
serious  ambiguity  lies  in  the  use  of  the  words  ‘same  trans- 
action’ as  here  applied.  I think  the  causes  of  action  here 
did  not  arise  out  of  the  ‘same  transaction.’  They  arose 
out  of  similar  but  entirely  distinct  transactions,  creating 
similar  but  entirely  distinct  legal  liabilities.  The  goods 
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of  the  several  plaintiffs  were,  no  doubt,  sent  in  the  same 
ship  from  the  same  port  of  shipment  to  the  same  port  of 
discharge,  and  in  that  sense  the  plaintiffs  may  be  said  to 
have  been  parties  to  the  same  transaction,  but  in  that  sense 
only.  The  property  in  the  goods  was  distinct  in  the  case  of 
each  shipper,  and  the  contracts  of  carriage  were  likewise 
distinct.  There  was  no  community  of  interest  or  of  pro- 
perty as  between  the  plaintiffs.  In  truth,  the  transaction 
was  not  one  and  the  same.  There  were  several  transac- 
tions, similar  indeed,  but  different  and  distinct  from  one 
another.” 

Now,  the  judgment  referred  to  is  based  on  the  impor- 
tant fact  that  the  causes  of  action  did  not  arise  out  of  the 
same  transaction;  they  were  similar  transactions,  or,  in  other 
words,  transactions  of  the  same  nature,  but  were  not  one 
and  the  same  transaction,  and  there  might  have  been  dif- 
ferent defences  set  up  in  each.  It  might  be  further  illus- 
trated by  supposing  a case  which  arose  out  of  a similar 
accident  to  that  which  has  given  rise  to  these  two 
actions,  in  which  the  defendants  horses  continued  in  their 
wild  career  down  the  street,  and  after  running  half  a mile 
further,  had  dashed  into  a window  belonging  to  a person 
other  than  these  plaintiffs,  and  caused  great  damage.  It 
would  not  be  convenient  for  these  three  sufferers  to  have 
joined  in  one  action  their  several  causes  of  action,  and,  on 
the  authority  of  the  case  referred  to,  the  joinder  would  be 
improper. 

But  in  the  cases  before  me  the  cause  of  action  to  each 
of  these  plaintiffs  arose  out  of  the  same  accident  or  occur- 
rence. If  the  cases  are  tried  separately,  the  same  identi- 
cal evidence  in  the  one  case  will  be  given  in  the  other ; 
the  same  defence  is  set  up  in  the  one  case  as  is  set  up  in 
the  other  ; and  in  fact  and  in  truth,  the  evidence  would  be 
identical  in  both  cases,  except  as  to  the  damages,  and  that 
creates  no  difficulty  at  all.  The  husband  will  have  to  prove 
what  damage  he  suffered,  not  only  by  reason  of  the  injuries 
inflicted  on  his  own  person,  but  the  damages  he  has  suf- 
fered by  reason  of  the  loss  of  the  society  and  services  of 
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his  wife,  and  the  amount  of  expense  he  has  been  put  to  in 
regard  to  medical  and  surgical  attendance  on  his  wife ; 
that  is  one  question — if  the  plaintiff  is  entitled  to  recover 
by  reason  of  the  alleged  negligence  of  the  defendant.  Then 
the  damages  to  the  wife  can  be  established  and  estimated 
separately,  and  there  is  no  difficulty  in  that. 

But  there  is  another  reason  why  these  causes  of  action 
should  be  joined  and  form  the  subject  of  one  action  and 
one  trial.  The  defence  set  up  is  contributory  negligence. 
Now,  if  the  jury  should  find  that  the  injury  to  both  hus- 
band and  wife  would  not  have  occurred,  had  it  not  been 
for  the  negligence  of  the  husband  alone,  he  being  in  charge 
of  his  own  convej’ance,  and  his  wife  being  under  his  charge 
and  control,  neither  of  the  plaintiffs  can  recover  ; so  that, 
if  the  husband  does  not  recover  in  his  action,  the  wife 
should  not  recover  in  hers  ; but  we  might  have  this  strange 
state  of  affairs — the  jury  in  the  husband’s  action  would 
not  be  the  jury  in  the  wife’s  action,  unless  by  consent, 
and  the  jury  in  the  latter  case  might  find  that  there  was 
no  contributory  negligence  in  the  wife’s  case,  and,  there- 
fore, she  would  be  entitled  to  recover.  That  certainly 
would  be  inconvenient,  to  say  the  least  of  it,  and  great 
injustice  might  be  done. 

I am,  therefore,  of  opinion  that  there  should  only  have 
been  one  action,  and  that  the  husband  and  wife  should 
have  joined  in  that,  and  that  the  defendant  should  not 
have  been  unnecessarily  harrassed  by  being  obliged  to  de- 
fend two  actions,  when  one  would  have  answered  every 
purpose. 

An  order  will,  therefore,  go  for  consolidation,  and  amend- 
ing the  pleadings  to  suit  the  new  state  of  things,  and  I 
will  reserve  the  question  of  costs  until  after  the  trial. 
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Hogajboom  y.  Gillies. 

Interpleader — Sheriff — Security  for  Goods  Seized — Failure  of— Barring 

Claimant. 

[November  13,  1894.— The  Court  of  Appeal .] 

An  appeal  by  the  execution  creditor  from  the  order  and 
decision  of  the  Queen’s  Bench  Divisional  Court,  ante  p.  96, 
was  argued  before  Hagarty,  C.  J.  O.,  and  Burton,  Osler, 
and  Maclennan,  JJ.A.,  on  the  26th  September,  1894. 

W.  R.  Riddell,  for  the  appellant. 

J.  A.  Macdonald,  for  the  respondent,  the  claimant. 

On  the  13th  November,  1894,  judgment  was  delivered. 

Hagarty,  C.  J.  O.,  and  Osler,  J.  A.,  were  of  opinion 
that  the  appeal  should  be  allowed  and  the  order  reversed. 

Burton  and  Maclennan,  JJ.A.,  were  of  opinion  that 
the  appeal  should  be  dismissed. 

In  the  result  the  appeal  was  dismissed. 
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Ke  McLeod. 


Executors  and  Administrators — Contention  as  to  Grant  of  Administration — 
Surrogate  Court — Removal  into  High  Court-  -Disqualification  of  Surro- 
gate Judge— Administration  Quoad — Joint  Administration. 

Upon  an  application  by  certain  of  the  next  of  kin  of  an  intestate,  under 
section  31  of  the  Surrogate  Courts  Act,  R.  S.  O.  ch.  50,  to  remove  from  a 
Surrogate  Court  into  the  High  Court  a cause  in  which  a contention 
arose  as  to  the  grant  of  administration,  it  appeared  that  the  widow  and  a 
trust  company  had  petitioned  for  joint  administration  of  the  estate, 
which  was  a larpe  one  ; that  the  next  of  kin  opposed  the  petition  ; that 
neither  widow  nor  next  of  kin  could,  unaided,  supply  the  necessary 
security  ; and  that  there  were  no  creditors  : — 

Held  that  the  jurisdiction  to  award  grant,  being  of  a discretionary  kind, 
could  be  better  exercised  by  the  Surrogate  Judge,  and  the  cause  should 
not  be  removed. 

The  personal  disqualification  of  a Surrogate  Judge  to  pass  upon  an  appli- 
cation, by  reason  of  his  interest  as  a shareholder  in  a company  applicant, 
is  not  a ground  for  removal  to  the  High  Court ; for  he  can  call  in  the 
aid  of  a neighbouring  County  Judge. 

Where  the  assets  are  separable,  administration  may  be  granted  quoad, 
i.e.,  to  the  widow  as  to  one  part,  and  to  the  next  of  kin  as  to  another 
part,  or  there  may  be  a joint  grant  to  the  widow  and  next  of  kin. 

[October  27,  1894.— tfoyd,  C.] 

An  application  by  William  Charlton  McLeod  the  younger, 
under  sec.  31  of  the  Surrogate  Courts  Act,  R.  S.  O.  ch.  50, 
for  an  order  removing  from  the  Surrogate  Court  of  the 
county  of  Oxford  into  the  High  Court  “ a cause  or  proceed- 
ing” as  to  the  grant  of  letters  of  administration  to  the 
estate  of  William  Charlton  McLeod  the  elder,  deceased. 

The  value  of  the  estate,  real  and  personal,  of  the  deceased 
intestate  was  between  $700,000  and  $800,000. 

The  intestate  left  him  surviving  his  third  wife  and  a 
number  of  children,  some  by  his  second  wife  and  others  by 
his  third  wife,  some  of  the  latter  being  infants. 

There  were  no  creditors  of  the  estate.  Neither  the 
widow  nor  any  of  the  next  of  kin  were  able  to  give  security 
for  the  full  amount  of  the  estate. 

Application  for  letters  of  administration  was  made  to  the 
Surrogate  Court  by  the  widow  and  the  Trusts  Corporation 
of  Ontario  jointly.  William  Charlton  McLeod,  the  eldest 
son,  filed  a caveat,  and  then  applied  to  have  the  cause 
removed. 
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The  motion  was  argued  before  Boyd,  C.,  in  Chambers, 
on  the  12th  and  27th  October,  1894. 

McCarthy , Q.  C.,  for  the  applicant. 

Guthrie , Q.  C.,  W.  Cassels,  Q.  C.,  and  W.  M.  Douglas , for 
the  other  adult  children  of  the  intestate. 

W.  Davidson , for  the  infants. 

Moss,  Q.  C.,  and  G.  T.  Blackstock , Q.  C.,  for  the  widow 
and  the  Trusts  Corporation  of  Ontario,  opposed  the  motion. 

Judgment  was  delivered  on  the  27th  October,  1894. 

Boyd,  C. — The  statute  now  invoked*  to  have  this 
administration  matter  transferred  from  the  Surrogate 
Court  of  Oxford  to  the  Chancery  Division  of  the  High 
Court  was  passed  in  the  year  1858,  22  Viet.  ch.  98,  sec.  22. 
The  next  year  an  application  was  made  to  remove  a case 
in  which  the  contest  was,  as  here,  respecting  the  person  to 
whom  administration  should  be  granted — in  a case  of  intes- 
tacy. The  Court  refused  to  interfere,  saying  that  it  was 
not  every  case  of  contest  that  was  to  be  removed  : disputed 
questions  of  law  or  fact  must  also  arise — and  the  cause 
should  be  one  proper  to  be  tried  in  the  higher  forum  : Re 
BecJcivith,  5 U.  C.  L.  J.  256. 

I find  no  other  case  in  the  reports,  nor  do  1 know  of  any, 
in  which  application  was  made  to  transfer  a cause  touching 
the  grant  of  letters  of  administration.  The  estate  is  a 
large  one,  nearly  a million  of  dollars,  and  neither  widow 
nor  children  can  unaided  supply  the  necessary  security. 
The  contest  is  between  relations — there  being  no  creditors 
to  interfere,  i.  e.,  between  the  widow  (step-mother)  and  the 
children  by  a former  wife. 

* R.  S.  0.  ch.  50,  sec.  31.  (I)  Any  cause  or  proceeding  in  the  Surrogate 

Courts  in  which  any  contention  arises  as  to  the  grant  of  probate  or 
administration,  or  in  which  anjr  disputed  question  may  be  raised  (as  to 
law  or  facts),  relating  to  matters  and  causes  testamentary,  shall  be  remov- 
able by  any  party  to  the  cause  or  proceeding  into  the  High  Court  by  order 
of  a Judge  of  the  said  Court,  to  be  obtained  on  a summary  application  by 
affidavit,  of  which  reasonable  notice  shall  be  given  to  the  other  parties 
concerned. 
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Now  the  Judge  has  ample  power  to  deal  with  the  mat- 
ter, either  by  joint  grant  to  widow  and  next  of  kin,  or  by 
apportionment  of  the  estate  so  as  to  have  different  repre- 
sentatives as  to  different  assets.  If  one  party  sets  up  un- 
fitness in  the  other,  the  Court  has  to  exercise  its  discretion, 
and  so,  if  need  be,  exclude  the  one  objected  to,  or  if  one 
has  an  interest  incompatible  with  due  admininistration  of 
the  whole  or  part  of  the  estate,  he  may  be  excluded  in 
whole  or  in  part.  Thus  it  was  held  that  administration 
may  be  granted  quoad , i.  e.}  to  the  wife  as  to  one  part  of 
the  estate  and  to  the  next  of  kin  as  to  another  part, 
so  long  as  the  assets  are  separable  : Fawtry  v.  Fawtry, 
1 Salk.  36.  As  it  is  put  in  Flood  on  Wills,  p.  696,  the 
Court  may,  according  as  the  estate  may  be  benefited  or 
otherwise,  grant  administration  to  either  or  both  at  his 
discretion. 

The  matters  to  be  discussed  and  disposed  of  are  largely  of 
a personal  nature,  as  to  which  the  Judge  of  the  local  Court 
has  better  means  of  dealing  with  the  estate,  and  has  ample 
power  to  so  adjust  or  arrange  its  different  parts  that  the 
interests  of  all  will  be  protected.  His  jurisdiction  will  be 
largely  of  a discretionary  nature,  and  I think  that  the 
matter  had  better  remain  where  it  is  than  be  transferred  to 
a Court  where  it  cannot  receive  such  prompt  or  continued 
attention  as  appears  to  be  necessary  in  the  premises. 

I do  not  deal  with  the  alleged  pecuniary  interest  of  the 
Judge  on  account  of  his  connection  with  a company  pro- 
posed as  surety  ; because  it  is  said  he  has  ceased  to  be  so 
interested,  and,  besides,  he  can  call  in  the  aid  of  the  neigh- 
bouring County  Judge  to  adjudicate  on  the  grant  of 
administration. 

I make  no  order  and  let  each  party  bear  his  own  costs. 
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Solmes  v.  Stafford. 


Summary  Judgment — Rule  739 — Action  on  Foreign  Judgment — Variation — 
Writ  of  Summons — Special  Indorsement — Amendment — Interest — Un- 
liquidated Damages — Rules  245,  711 — Motion  for  Judgment — Rule757t 
Scope  of. 

Where  the  plaintiff  indorsed  his  writ  of  summons  with  a claim  for  the 
amount  of  a foreign  judgment  and  interest,  and  after  the  issue  of  such 
writ  and  while  a motion  for  summary  judgment  under  Rule  739  was 
pending,  the  foreign  judgment  was  varied  on  appeal  by  reducing  the 
amount  : — 

Held , that,  even  if  the  claim  for  interest  did  not  stand  in  the  way,  the 
indorsement  could  not  be  amended  upon  the  motion  for  summary  judg- 
ment so  as  to  accord  with  the  foreign  judgment  as  varied,  and  the  plain- 
tiff’s proper  course  was  to  abandon  his  motion  and  move  for  leave  to 
amend  the  indorsement,  or  to  discontinue  the  action  altogether. 

Gurney  v.  Small , [1891]  2 Q.  B.  584,  and  Paxton  v.  Baird,  [1893]  1 Q.  B. 
139,  followed. 

Interest  upon  the  amount  of  a foreign  judgment  from  the  date  of  its 
entry  is  not  payable  by  contract  nor  by  statute,  but  is  recoverable  only 
as  unliquidated  damages,  and  cannot  be  the  subject  of  a special 
indorsement. 

And  while,  for  the  purpose  of  obtaining  judgment  by  default,  the  plain- 
tiff may  indorse  his  writ  specially  for  a liquidated  demand  and  also  for 
a further  claim  under  Rule  711,  yet  if  he  wishes  to  be  in  a position  to 
move  for  summary  judgment  under  Rule  739,  he  must  bring  himself 
strictly  within  Rule  245,  as  having  indorsed  his  writ  only  with  a claim 
which  is  the  subject  of  a special  indorsement  under  that  Rule. 
Judgment  of  the  Common  Pleas  Division,  ante  p.  78,  affirmed  on  these 
three  points. 

Hollender  v.  Ffoulkes,  16  P.  R.  175,  and  Munro  v.  Pike,  15  P.  R.  164, 
approved. 

Hay  v.  Johnston , 12  P.  R.  596,  overruled. 

Huffman  v.  Doner , ib.  492,  and  Mackenzie  v.  Ross,  14  P.  R.  299,  commented 
on. 

Sheba  Gold  Mining  Go.  v.  Trubshawe , [1892]  1 Q.  B.  674,  and  Wilks  v. 
Wood , ib.  684,  followed. 

Where  an  order  for  summary  judgment  under  Rule  739  is  set  aside  on 
appeal,  Rule  757  cannot  be  made  available  for  the  purpose  of  turning 
the  appeal  into  a motion  for  judgment  and  granting  a yet  more  summary 
judgment. 

Judgment  of  the  Common  Pleas  Division  reversed  on  this  point. 

[November  13,  1894. — The  Court  of  Appeal .] 

An  appeal  by  the  defendant  and  a cross-appeal  by  the 
plaintiff  from  the  judgment  of  the  Common  Pleas  Divisional 
Court  reported  ante,  p.  78. 

The  Court  below,  while  reversing  an  order  of  the  Master 
in  Chambers,  affirmed  by  a J udge  in  Chambers,  permitting 
the  plaintiff  under  Rule  739  to  sign  summary  judgment  for 
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the  amount  of  his  claim,  made  a substantive  order,  under 
Rule  757,  allowing  the  appeal  from  the  order  in  Chambers 
to  be  turned  into  a motion  for  judgment,  and  ordering 
judgment  to  be  entered  for  the  plaintiff,  with  costs  of 
obtaining  judgment  on  an  ordinary  motion  therefor. 

The  defendant’s  appeal  was  against  the  order  under 
Rule  757. 

The  plaintiff’s  contention  by  way  of  cross-appeal  was 
that  the  orders  of  the  Master  and  Judge  in  Chambers  were 
correct,  and  therefore  that  the  order  of  the  Divisional  Court 
should  be  varied  as  to  costs,  and  the  defendant  ordered  to 
pay  to  the  plaintiff  the  costs  of  the  application  to  the 
Master  in  Chambers  and  of  the  appeals  to  the  Judge  in 
Chambers  and  to  the  Divisional  Court. 

The  appeal  and  cross-appeal  were  argued  before  Hagarty, 
C.  J.  O.,  and  Burton,  Osler,  and  Maclennan,  JJ.A.,  on 
the  3rd  October,  1894. 

Allan  Cassels,  for  the  defendant. 

Aylesworth,  Q.  C.,  for  the  plaintiff. 

Judgment  was  delivered  on  the  13th  November,  1894. 

Osler,  J.  A. — The  plaintiff  issued  the  writ  in  this  action 
on  2(ith  April,  1892,  specially  indorsed  with  a claim  to 
recover  $3,708.35,  and  interest  thereon  from  the  12th 
February,  1892,  on  a judgment  of  the  Supreme  Court  of 
British  Columbia  recovered  against  the  defendant  on  the 
16th  March,  1892,  for  $3,500,  and  costs  taxed  at  $268.35, 
also  interest  on  the  said  sums  from  the  13th  February, 
1892,  at  the  rate  of  six  per  cent,  until  judgment. 

The  defendant  appeared  to  the  writ,  and  on  23rd  May, 
1892,  the  plaintiff  moved  for  leave  to  sign  final  judgment 
under  Rule  739,  as  upon  a writ  specially  indorsed  under 
Rule  245.  The  motion  was  enlarged  indefinitely  pending 
an  appeal  by  the  defendant  to  the  Court  in  British 
Columbia  from  the  judgment. 

It  is  not  necessary  to  follow  the  proceedings  there  in 
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detail : suffice  it  to  say  that  on  the  22nd  December,  1892, 
an  order  was  made  that  the  judgment  entered  for  the 
plaintiff  on  the  17th  March,  1892,  (not  the  16th,  as  stated  in 
the  special  indorsement)  be  reduced  to  the  sum  of  $2,000, 
and  that  judgment  be  entered  for  the  plaintiff  for  that  sum, 
with  interest  at  the  rate  of  six  per  cent,  per  annum  from 
the  5th  January,  1891,  and  $268.35  as  the  taxed  costs  of 
the  Court  below;  also  all  costs  properly  incurred  in  en- 
deavouring to  get  rid  of  or  cancel  the  registration  of  an 
agreement,  dated  25th  November,  1891,  made  between  the 
defendant  and  others  of  the  one  part,  and  Barker  M. 
Cronk  of  the  other  part,  registered  as  a charge  against  “the 
said  lands,”  and  which  costs  were  on  the  27th  April,  1891, 
taxed  at  $67.32. 

It  was  also  further  ordered  that,  upon  payment  by  defen- 
dant to  plaintiff  of  the  moneys  due  under  said  judgment 
as  reduced,  with  interest  and  costs  as  aforesaid,  the  plain- 
tiff should  convey  to  defendant  the  lands  comprised  in  a 
certain  conveyance  between  the  parties  dated  5th  January, 
1891,  and  should  hand  over  all  title  deeds,  papers,  etc.,  in 
his  possession  relating  thereto.  Final  judgment  was  entered 
up  in  the  British  Columbia  Court  pursuant  to  this  order 
on  the  26th  April,  1893,  for  $2,612.67,  made  up  as  follows, 
viz. : 

Judgment  as  reduced  $2,000  00 

Interest  thereon  at  six  per  cent,  from 

5th  January,  1891,  to  date  of  entry. . 280  00 

Costs  of  Court  below 268  35 

Costs  re  title 64  32 

$2,612  67 

Thereupon  the  motion  for  judgment  was  again  brought 
on,  and  on  the  15th  September,  1893,  an  order  was  made 
by  the  Master  in  Chambers  giving  the  plaintiff  leave  to 
sign  final  judgment  for  $2,612.67,  together  with  interest 
on  the  sum  of  $2,332.67  (the  amount  of  the  principal  debt 
and  costs  awarded  by  the  judgment  sued  on)  from  the  26th 
April,  1893. 
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By  the  same  order  the  defendant  was  given  the  privi- 
lege of  paying  into  Court  forthwith,  if  he  so  desired,  the 
amount  for  which  judgment  was  to  be  signed  here,  to 
remain  there  until  he  obtained  a reconveyance  of  the 
lands  in  British  Columbia. 

This  order  was  affirmed  by  Rose,  J.,  on  appeal.  On  a 
further  appeal  to  the  Divisional  Court  it  was  held  that 
the  writ  was  not  a specially  indorsed  writ  under  Ride  245, 
so  as  to  entitle  the  plaintiff  to  move  for  judgment  under 
Rule  739,  by  reason  inter  alia  of  the  claim  for  interest, 
but  the  Court  considered  that  they  had  power  under 
Con.  Rule  757  to  turn  the  application  before  them  into  a 
motion  for  judgment,  which,  though  allowing  the  appeal 
on  the  ground  above  mentioned,  they  accordingly  did, 
and  ordered  judgment  for  the  plaintiff  for  the  amount  of 
the  claim  as  reduced,  with  the  costs  of  an  ordinary  motion 
for  judgment. 

The  first  question  is  whether  the  Court  had  power  to 
act  upon  this  Rule,  having  arrived  at  the  conclusion  that 
the  plaintiff  was  not  entitled  to  judgment  under  Rule  739. 

The  Ride  is  a peculiar  one  (not  found  in  the  English 
Rules)  taken  from  the  G.  O.  Chy.  1875  No.  614.  I have 
found  no  case  in  which  it  has  been  acted  on,  except  a short 
note  of  a case  of  Byrne  v.  Box,  t C.  L.  T.  47,  which  does 
not  afford  much  assistance,  and  is  not  reported  with  suffi- 
cient fullness  to  enable  me  to  say  whether  it  came  within 
the  Rule.  The  Rule  provides  that  where  it  appears  to  the 
Court  or  Judge,  on  the  hearing  of  any  application  which 
may  be  pending,  that  it  will  be  conducive  to  the  ends  of 
justice  to  permit  it,  the  Court  or  Judge  may  direct  the 
application  to  be  turned  into  a motion  for  judgment,  or  a 
hearing  of  the  cause  or  matter  ; and  such  order  may  he 
made  as  to  the  time  ami  manner  of  giving  evidence  in 
the  cause  or  matter,  and  with  respect  to  the  further 
prosecution  thereof,  as  the  circumstances  of  the  case  may 
require  ; and  upon  the  hearing  it  shall  be  discretionary 
with  the  Court  or  Judge  to  either  pronounce  a judgment 
or  make  such  order  as  may  be  deemed  expedient. 
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Without  attempting  to  define  the  limits  within  which 
this  Rule  may  properly  be  acted  upon,  I shall  not  be  re- 
straining it  unduly  in  holding  that  it  cannot  be  extended  so 
as  to  give  relief  to  a plaintifi  who  has  made  an  application 
which  he  had  no  right  to  make,  and  which,  if  regularly 
disposed  of,  ought  to  be  dismissed. 

Were  I to  guess  at  the  intention  of  the  framers  of  the 
Rule,  I should  say  it  was  meant  to  be  acted  upon  in  such 
cases  as,  e.  g.}  a motion  for  an  injunction,  where  all  the 
facts  appear  on  the  affidavits  or  examinations,  and  where, 
upon  the  hearing  of  the  motion,  the  Court  sees  that,  upon 
the  material  before  it  or  upon  some  further  material,  the 
rights  of  the  parties  can  be  adjusted. 

It  was  never  intended  to  aid  a plaintiff  who  failed  to 
bring  himself  within  a case  where  by  following  a pre- 
scribed course  he  would  be  entitled  to  a special  summary 
judgment  notwithstanding  the  defendants  appearance. 
What  the  Rule  says  is  that  on  the  hearing  of  any  applica- 
tion the  Court  may  permit  it  to  be  turned  into  a motion 
for  judgment,  not  that  a motion  for  a judgment  which  the 
facts  shew  the  plaintiff  is  not  entitled  to,  may  be  turned 
into  a different  motion  for  a more  summary  kind  of  judg- 
ment, which  could  not  be  made  the  subject  of  an  original 
application. 

I am  constrained,  therefore,  with  all  respect,  to  hold  that 
the  Rule  was  not  applicable  to  the  present  case,  and  that  the 
plaintiff*  should  have  been  left  to  pursue  his  action  in  the 
ordinary  way. 

The  plaintiff,  however,  insists  that  even  if  the  judg- 
ment of  the  Common  Pleas  Division  is  wrong,  the 
order  of  the  Master  in  Chambers  ought  to  be  restored.  I 
confess  I do  not  see  how  it  is  possible  to  support  that 
order.  Assuming  that  the  claim  for  interest  does  not 
vitiate  the  special  indorsement,  still  it  is  evident  that  the 
fate  of  the  motion  for  summary  judgment  ought  to  have 
depended  upon  the  result  of  the  defendant’s  appeal.  Con- 
ceding that  the  plaintiff  was  claiming  only  a debt  or 
liquidated  demand  in  money,  on  payment  of  which  within 
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eight  days  after  service  further  proceedings  might  have 
been  stayed:  Rule  246  : yet  the  defendant  was  appealing 
from  the  judgment  in  the  regular  way,  denying  that  he 
owed  the  plaintiff  the  sum  recovered,  and  he  succeeded  in 
reducing  it  by  $1,500,  and  the  judgment  was  varied  be- 
sides in  other  respects  as  to  costs  and  interest.  It  has, 
therefore,  turned  out  that  the  debt  the  plaintiff  now  asks 
judgment  for  is  not  the  debt  he  sued  for  in  this  action, 
but  a debt  for  which  he  has  not  indorsed  his  writ  under 
Rules  245  and  246.  If  the  defendant’s  appeal  had  failed, 
the  plaintiff  might  have  had  judgment,  if  the  claim  for 
interest  did  not  stand  in  the  way  ; but,  as  it  succeeded,  it 
is  manifest  that  there  never  was  a case  for  the  application 
of  Rule  739.  I know  of  no  authority  for  amending  the 
indorsement  on  the  motion  for  judgment ; what  the  plain- 
tiff should  have  done  was  to  abandon  his  motion  and  move 
for  leave  to  amend  the  special  indorsement:  Gurney  v. 
Small , [1891]  2 Q.  B.  584;  Paxton  v.  Baird , [1893]  1 
Q.  B.  139. 

Possibly  he  should  have  discontinued  the  present  action 
altogether,  unless  the  judgment  of  the  26th  April,  1893, 
can  be  treated  as  a mere  amendment  of  the  former  judg- 
ment of  the  17th  March,  1892. 

This  is  sufficient  to  dispose  of  the  case,  but  a further 
point  was  taken  by  the  respondent  in  support  of  the 
judgment  below,  which,  though  it  cannot  help  him  in  the 
view  I have  taken  of  the  case,  ought  to  be  dealt  with,  as 
it  raises  a question  of  practice  on  which  there  is  some 
difference  of  opinion  in  the  Courts  below. 

It  was  contended  that  the  indorsement  was  severable, 
and  ought  to  be  treated  as  a good  special  indorsement  in 
respect  of  the  judgment,  and  a further  and  distinct  claim  for 
unliquidated  damages  as  regards  the  interest,  and  that  sum- 
mary judgment  might  be  given  for  the  former  under  Rule 
739,  the  action  being  left  to  proceed  in  the  ordinary  way 
for  the  latter.  The  decisions  under  the  English  Order  iff., 
Rule  6,  Order  xiv.,  Rule  1,  which  correspond  in  all  essen- 
tial particulars  in  this  respect  with  our  Con.  Rules  245 
37  — VOL.  xvi.  o.  P.  R. 
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and  739,  are  entirely  opposed  to  this  contention:  Imbert- 
Tevry  v.  Carver,  34  Ch.  D.  506  (1887) ; Gurney  v. 
Small , [1891]  2 Q.  B.  584;  Sheba  Gold  Mining  Co.  v. 
Teubshawe,  [1892]  1 Q.  B.  674 ; WilJcs  v.  Wood , [1892]  1 
Q.  B.  684. 

The  two  last  cases,  especially,  are  of  great  weight — one 
being  the  decision  of  a Court  of  five  Judges,  and  the  other 
of  the  Court  of  Appeal.  It  was  held  that  to  entitle  the 
plaintiff*  to  move  for  summary  judgment  under  Order  xiv., 
Buie  1,  the  defendant  must  have  appeared  to  a writ 
of  summons  specially  indorsed  under  Order  iii.,  Buie  6, 
and  that  to  hold  otherwise  would  be  to  deprive  the 
expression  “ seeks  only  to  recover  ” in  that  Buie  of  all  its 
significance.  The  operation  of  Order  xiv.,  Buie  1,  is  con- 
fined, therefore,  to  the  case  of  a defendant  appearing  to 
a writ  of  summons  specially  indorsed  with  a liquidated 
demand  under  Order  iii.,  Buie  6,  and  with  nothing  else. 
The  plaintiff  urged  that  we  should  not  follow  these  cases, 
because  Buie  711  contemplates  a writ  being  specially  in- 
dorsed under  Buie  245,  and  also  with  a claim  for  detention 
of  goods  and  pecuniar}7  damages,  or  either  of  them,  and 
therefore  that  the  difficulty  which  in  these  cases  was 
thought  to  be  caused  by  the  restriction  in  Buie  245  does 
not  exist.  There  is,  however,  an  English  Buie,  Order  xiii., 
Buie  7,  Gen.  No.  107,  which  corresponds  with  our  Buie 
711,  and,  though  it  is  not  noticed  in  the  cases  referred  to, 
that  is  not  likely  to  have  been  by  oversight,  but  because 
the  Buie  had  really  no  bearing  on  the  point.  We  could 
hardly  decline  to  follow  them  simply  upon  a suggestion 
that  something  had  been  overlooked.  But  Buie  711  and 
the  English  Buie  realty  provide  for  a different  case,  and  do 
not  bear  upon  the  construction  of  Buie  245  when  Buie 
739  is  sought  to  be  acted  on.  These  cases  and  the  case  of 
Jones  v.  Stone,  [1894]  A C.  122,  are  remarkable  illustra- 
tions of  the  spirit  in  which  the  latter  Buie,  which  provides 
so  stringent  a statutory  remedy  against  a defendant,  is  to 
be  applied. 

For  the  purpose  of  obtaining  judgment  in  cases  of  non- 
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appearance,  Rule  711  permits,  as  does  its  English  counter- 
part, of  a writ  being  indorsed,  not  only  with  a claim  for 
detention  of  goods  and  pecuniary  damages  or  either  of 
them,  but  also  with  a special  indorsement  for  a liquidated 
demand  under  Rule  245  or  Order  iii.,  Rule  6.  The 
plaintiff  may  in  such  case  enter  final  judgment  against 
the  non-appearing  defendant  for  the  debt  or  liquidated 
demand,  and  interlocutory  judgment  for  the  value  of  the 
goods  and  the  damages,  or  the  damages  only.  These 
Rules  relate  to  judgment  on  default  of  appearance,  and, 
being  read  together,  shew  that,  for  that  purpose,  if  a 
plaintiff  chooses  to  take  his  chances  of  getting  judgment 
in  that  way,  he  may  combine  a claim  for  a liquidated 
demand  specially  indorsed,  as  permitted  by  Rule  245, 
with  another  claim  of  the  character  specified  in  Rule  711. 
But  if  the  defendant  appears,  and  the  plaintiff  wishes  to 
move  for  summary  judgment,  he  cannot  construe  Rule 
245  by  the  aid  of  Rule  711.  He  is  thrown  upon  the  lan- 
guage of  the  Rule  itself  ; and  if  he  has  not  sought  only  to 
recover  such  a claim  as  is  the  subject  of  a special  indorse- 
ment under  that  Rule,  but  that  and  something  more,  he 
does  not  bring  himself  within  Rule  739.  In  short,  while, 
for  the  purpose  of  obtaining  judgment  in  default  of  appear- 
ance, the  plaintiff  may  indorse  his  writ  specially  for  a 
liquidated  demand  and  also  for  a further  claim  under  Rule 
711,  yet,  if  he  wishes  to  be  in  a position  to  move  for  sum- 
mary  judgment  under  Rule  739,  notwithstanding  defen- 
dant’s appearance,  he  must  bring  himself  strictly  within 
Rule  245  as  having  indorsed  his  writ  only  with  a claim 
which  is  the  subject  of  a special  indorsement  under  that 
Rule. 

I agree,  therefore,  on  this  point  with  the  decision  of  the 
Common  Pleas  Division  in  the  case  at  bar,  16  P.  R.  78,  and 
of  the  Queen’s  Bench  Division  in  Hollender  v.  Ffoullces,  16 
P.  R.  175,  and  Munvo  v.  Pike , 15  P.  R.  164,  rather  than 
with  Hay  v.  Johnston , 12  P.  R.  596,  and  with  any  observa- 
tions in  Huffman  v.  Doner , 12  P.  R.  492,  and  Mackenzie 
v.  Boss,  14  P.  R.  299,  which  may  seem  opposed  to  what  was 
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afterwards  decided  in  the  English  cases  above  referred  to ; 
Huffman  v.  Doner , it  may  be  said,  merely  anticipated  the 
practice  now  warranted  by  Rule  711,  and  the  suggestion 
that  a summar}7  judgment  under  Rule  739  is  permissible 
where  the  action  is  not  limited  to  a claim  specially  indorsed 
under  Rule  245,  is  not  quite  borne  out  by  the  case  cited  of 
Bissett  v.  Jones , 32  Ch.  D.  635,  a decision  (as  is  pointed  out 
in  Imbert-Terry  v.  Carver , 34  Ch.  D.  506)  upon  a different 
Rule,  Order  xiii.,  Rule  3,  which  has  not  been  adopted,  as  it 
might  well  have  been,  to  its  full  extent  in  our  practice. 
Compare  that  Rule  and  Order  iii.,  Rule  7,  with  Con.  Rules 
246,  705,  707. 

All  these  cases,  moreover,  were  earlier  than  the  English 
cases  referred  to,  which  I think  we  ought  to  follow. 

It  only  remains  to  add  that  the  interest  claimed  by  the 
indorsement  in  this  case  is  not  payable  by  contract  or  by 
statute,  nor  was  it,  as  the  Master  in  Chambers  seems  to  have 
thought,  awarded  by  the  judgment  as  a continuing  obliga- 
tion beyond  the  date  of  its  entry.  It  is  recoverable  simply 
as  damages,  and  is,  therefore,  unliquidated. 

For  the  reasons  already  given,  the  appeal  must  be  allowed. 

Hagarty,  C.  J.  O.,  and  Burton  and  Maclennan,  JJ.  A., 
concurred. 


Appeal  allowed  with  costs. 
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Coutts  v.  Dodds. 

Costs — Order  as  to,  under  Rule  1170 — “ Good  Cause  ” — Divisional  Court — 
Amending  Rule  127 4,  Application  of— Appeal — Agreement  of  Parties. 

Under  Rule  1170,  as  it  stood  before  the  amendment  made  by  Rule  1274, 
a Divisional  Court  had  the  power  to  make  such  order  as  to  costs  as 
might  seem  just,  irrespective  of  “good  cause.” 

Decision  of  the  Common  Pleas  Division  affirmed. 

Myers  v.  Defries , 4 Ex.  D.  176;  Marsden  v.  Lancashire , etc.,  R.  W.  Co., 
7 Q.  B.  D.  641,  followed. 

Island  v.  Township  of  Amaranth,  16  P.  R.  3,  approved. 

Where  similar  motions  are  made  to  the  same  Court  in  two  actions,  and 
the  parties  in  the  first  agree  that  the  decision  in  the  second  shall  govern, 
there  is  nothing  to  preclude  an  appeal  in  the  first  action,  even  though 
there  is  no  appeal  in  the  second,  unless  it  was  agreed  that  the  decision 
in  the  latter  should  be  final. 

Per  Maclennan,  J.A. — Rule  1274  was  inapplicable  to  this  action,  which 
was  tried  before  it  came  into  force. 

[November  13,  1894. — The  Court  of  Appeal.] 

An  appeal  by  the  defendant  from  an  order  of  a Divi- 
sional Court  of  the  Common  Pleas  Division  dismissing  a 
motion  made  by  the  defendant  to  vary  the  judgment  of  the 
trial  Judge  so  as  to  disentitle  the  plaintiff  to  costs  of  the 
action  on  the  High  Court  scale,  and  to  entitle  the  defen- 
dant to  a set-off  of  the  difference  between  his  costs  of 
defence  on  the  High  Court  and  County  Court  scale. 

The  action  was  for  breach  of  promise  of  marriage,  and 
was  tried  before  Armour,  C.  J.,  and  a jury  at  Brampton, 
on  the  28th  April,  1893,  when  a verdict  for  the  plaintiff 
for  $100  damages  was  given  by  the  jury.  The  plaintiff 
then  moved  for  judgment  and  for  a certificate  entitling 
her  to  full  costs,  and  upon  this  motion  judgment  was 
reserved. 

On  the  4th  November,  1893,  Rule  1274  came  into  force, 
by  which  Rule  1170  was  amended  by  striking  out  the  pro- 
viso and  substituting  after  the  word  “ equity”  in  the 
seventh  line : “ Provided  that  where  any  action  or  issue  is 
tried  by  a jury,  the  costs  shall  follow  the  event,  unless, 
upon  application  made  at  the  trial,  the  Judge  before  whom 
the  action  or  issue  is  tried  in  his  discretion  otherwise 
orders.” 
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On  the  20th  November,  1893,  Armour,  C.  J.,  ordered 
that  judgment  should  be  entered  for  the  plaintiff  for  $100 
with  costs  on  the  High  Court  scale,  and  without  any  set- 
off to  the  defendant. 

Upon  the  defendant’s  motion  to  the  Divisional  Court  it 
was  agreed  by  the  parties  that  it  should  abide  the  result 
of  a similar  motion  made  to  the  same  Court  at  the  same 
sittings  in  Island  v.  Township  of  Amaranth , now  reported 
ante  p.  3 ; and  the  motion  in  this  case  was  therefore  dis- 
missed for  the  reasons  given  in  that  case. 

There  was  no  further  appeal  in  that  case. 

The  appeal  in  the  present  case  was  argued  before 
Hagarty,  C.  J.  O.,  and  Burton,  Osler,  and  Maclennan, 
JJ.  A.,  on  the  20th  September,  1894. 

W.  M.  Douglas,  for  the  appellant. 

Aylesworth , Q.  C.,  for  the  plaintiff 

Judgment  was  delivered  on  the  13th  November,  1894. 

Osler,  J.  A. — This  is  an  appeal  from  the  judgment  of 
the  Common  Pleas  Division  dismissing  the  defendants 
motion  to  vary  the  judgment  in  the  action  so  as  to  disen- 
title the  plaintiff  to  her  costs  of  suit  upon  the  High  Court 
scale,  and  to  permit  the  defendant  to  tax  and  set  off  the 
difference  between  her  costs  of  defence  on  the  High  Court 
and  the  County  Court  scale. 

The  case  was  tried  before  Armour,  C.  J.,  and  a jury,  who 
found  a verdict  for  the  plaintiff  of  $100.  Before  judgment 
was  given  upon  the  verdict  a Rule  of  Court  was  made 
on  the  4th  November,  1893,  amending  Rule  1170  by 
striking  out  the  words  which  had  limited  the  exercise  of 
the  Judge’s  power  to  deal  with  costs  in  jury  cases,  to  cases 
where  “ good  cause  ” was  shewn  for  interference  with  the 
general  provision  of  the  Rule,  and  placing  jury  cases  on  the 
same  footing  with  non-jury  cases  in  this  respect.  The 
learned  Chief  Justice  then  directed  judgment  for  the 
plaintiff  for  $100  with  costs  on  the  High  Court  scale. 
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The  defendant  contended  that  the  amended  Rule  had  no 
retrospective  operation,  and  that  the  trial  Judge  could  not 
deal  with  costs  in  those  cases  tried  before  it  was  made 
otherwise  than  he  could  have  done  had  Rule  1170  not 
been  amended,  and  that,  as  there  was  no  good  cause  shewn 
for  interfering  with  the  operation  of  the  Rule,  the  order 
ought  to  be  rescinded.  A case  of  Island  v.  Township  of 
Amaranth , in  which  a similar  question  was  raised,  was 
set  down  for  argument  at  the  same  sittings  of  the  Divi- 
sional Court  as  the  motion  in  the  present  case,  and  it  was 
agreed  between  counsel  in  this  case  that  the  decision  in 
the  first  motion  should  govern  the  latter.  Both  were 
accordingly  dismissed. 

It  was  in  the  first  place  contended  by  the  respondent 
that  the  agreement  referred  to  precluded  this  appeal,  and 
that  the  decision  of  the  Divisional  Court  was  final ; but  in 
this  I do  not  agree,  unless  it  could  have  been  shewn  that 
the  parties  had  agreed  to  forego  an  appeal  in  the  case  of 
Island  v.  Township  of  Amaranth.  What  wTas  done  was 
no  more  than  the  common  and  convenient  course  of  allow- 
ing the  decision  on  one  motion  to  govern  the  disposition 
of  a similar  motion  in  another  case  set  down  at  the  same 
sittings,  instead  of  incurring  the  expense  of  counsel  feesr 
etc.,  in  both.  It  would  be  an  extremely  narrow  view  to 
take  of  such  an  agreement  to  hold  that,  while  an  appeal 
was  necessarily  open  in  the  case  which  had  been  argued,  it 
had  been  abandoned  in  the  other,  and  there  is  certainly  no 
reason  for  supposing  that  to  have  been  the  intention  of  the 
parties. 

The  respondent  further  contended  that  the  evidence  at 
the  trial  not  having  been  made  a part  of  the  appeal  book, 
he  was  placed  at  a disadvantage  in  not  being  able  to  shew 
therefrom  that  the  trial  Judge  had  in  fact  “ good  cause  ” 
for  making  the  order,  assuming  the  amended  Rule  not  to  be 
in  operation.  If  this  were  really  the  case,  we  ought  to 
allow  the  evidence  now  to  be  put  in,  as  it  was  part  of  the 
material  mentioned  in  the  notice  of  motion  ; but  it  appears, 
to  me  that  the  respondent  is  not  really  prejudiced  by  the 
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omission,  and  that  he  cannot  suggest  that  there  is  an}7,  other 
good  cause  than  that  mentioned  in  his  third  reason  against 
the  appeal,  name! y,  that  the  defendant  had  taken  advan- 
tage of  his  promise  of  marriage,  the  breach  of  which  was 
the  subject  of  the  action,  to  seduce  the  plaintiff. 

If  this  was  the  good  cause  on  which  the  learned  trial 
Judge  acted,  [ should  not  for  myself  be  prepared  to  over- 
rule him,  though  probably  bound  by  the  decision  of  the 
majority  of  this  Court  in  McNair  v.  Boyd,  14  P.  R.  132, 
to  hold  the  contrary.  I pointed  out  in  that  case  the 
reasons  why  the  English  decisions  on  the  question  of 
good  cause  were  not  to  be  accepted  as  guides  in  dealing 
with  the  question  of  good  cause  as  applied  to  the  allow- 
ance of  costs  on  the  higher  or  lower  scale  under  our  Rules> 
and  why  the  verdict  of  the  jury  ought  not  to  be  treated  as 
finally  controlling  the  action  of  the  Judge  in  dealing  with 
the  scale  of  costs  under  the  Rule,  any  more  than  it  was 
regarded  as  having  that  effect  under  the  former  practice. 
I refer  on  this  point  to  the  language  of  Sir  John  B.  Robin- 
son, C.  J.,  in  Stratford  v.  Sherwood , 5 O.  S.,  atpp.  170,  171. 
Assuming,  however,  that  our  former  decision  compels  us  to 
hold  that  the  learned  trial  Judge  had  not  good  cause  for 
making  the  order,  I am,  nevertheless,  of  opinion  that  the 
appeal  should  be  dismissed,  for  the  reason  given  in  the 
judgment  of  my  brother  Rose,  namely,  that  the  Court  had 
power,  whether  there  was  or  was  not  good  cause  on  which 
the  trial  Judge  might  have  acted,  to  make  the  order  for 
costs.  It  is  not  necessary  to  determine  whether  the  amend- 
ing Rule  is  or  is  not  retrospective ; it  is  sufficient  to  say, 
assuming  that  it  is  not,  that  the  Court  has  made  an  order 
which  was  within  its  power  under  the  rule  as  it  form- 
erly stood.  Myers  v.  Defries , 4 Ex.  D.  176,  shews  how  the 
old  Rule  corresponding  with  the  English  Rule  was  to  be 
construed.  The  Judge  at  the  trial  might  for  good  cause 
make  an  order,  but  an  alternative  power  was  vested  in 
the  Divisional  Court  untrammelled  by  the  condition  as  to 
good  cause,  and  if  the  Judge  made  no  order  the  Divisional 
Court  might  make  one  : Marsden  v.  Lancashire  and  York- 
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shire  R.  W.  Co.,  7 Q.  B.  D.  641.  Here,  if  the  order  made  by 
the  trial  Judge  is  to  be  regarded  as  void  or  as  a nullity  by 
reason  of  his  want  of  jurisdiction  to  make  it,  the  way 
was  clear  for  the  Divisional  Court  to  make  one  in  the 
exercise  of  their  discretion.  On  the  other  hand,  if  it  was, 
as  I think,  an  order  which  would  stand  until  got  rid  of  by 
an  appeal,  the  motion  against  it,  according  to  our  practice 
in  reference  to  jury  trials  and  the  judgment  and  order  of 
the  trial  Judge  in  connection  with  the  judgment,  was  pro- 
perly made  to  the  Divisional  Court,  which  might  affirm  or 
reverse  the  judgment  at  the  trial  as  to  costs  or  might  sub- 
stitute their  own  judgment  on  the  latter  point  for  that  of 
the  trial  Judge,  as  in  the  case  before  us  they  must  be  taken 
to  have  done. 

I therefore  think  that  this  appeal  must  be  dismissed, 
and  with  costs. 

Maclennan,  J.  A. — I also  agree  that  this  appeal  fails. 

For  the  reasons  expressed  by  my  brother  Rose  in  Island 
v.  Township  of  Amaranth,  16  P.  R.  3,  I think  the  new  Rule 
amending  Rule  1170  is  inapplicable  to  the  present  case.  I 
am  also  of  opinion  that  the  decision  of  this  Court  in 
McNair  v.  Boyd,  14  P.  R.  132,  requires  us  to  hold  that  there 
was  not  good  cause  within  the  meaning  of  Rule  1170  for 
giving  the  plaintiff  full  costs  of  the  action. 

But  I think  that  on  the  authority  of  Myers  v.  Defries,  4 
Ex.  D.  176,  the  Divisional  Court  had  authority  to  deter- 
mine that  the  order  of  the  learned  Judge  at  the  trial  was 
invalid,  and  to  make  an  independent  order  of  its  own 
to  the  same  effect,  irrespective  of  good  cause,  without 
which  the  trial  Judge  was  not  authorized  to  do  so.  This 
the  Divisional  Court  has  done,  and  we  cannot  interfere 
with  the  exercise  of  their  discretion. 

Hagarty,  C.  J.  O.,  and  Burton,  J.  A.,  concurred. 

Appeal  dismissed  with  costs. 
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Shaver  v.  Cotton. 

Pleading — Sci.  Fa. — Company — Promissory  Notes — Fraud — Ultra  Vires 
— Defences  Available  in  Original  Action. 

In  an  action  by  way  of  sci.  fa.  against  a shareholder  in  an  incorporated 
company,  against  which  the  plaintiff  had  recovered  a fruitless  judgment, 
the  defendant  alleged  as  defences  that  the  judgment  was  recovered 
upon  certain  promissory  notes  which  the  plaintiff  procured  the  company 
to  make  to  him,  without  consideration,  when  insolvent  to  his  know- 
ledge ; that  the  notes  were  made  in  fraud  of  the  creditors  and  contribu- 
tories and  were  idtra  vires  of  the  company  ; and  that  the  company  had 
a good  defence  to  the  action  on  the  notes,  but  allowed  the  plaintiff  to 
take  judgment  by  default : — 

Held , that  these  defences  might  have  been  raised  in  the  original  action, 
and  were  not  available  in  this  ; and  they  were  struck  out. 

[November  15,  1894. — MacMahon,  J.  ] 

[November  23,  1894.—  The  Queen's  Bench  Division.'] 

Appeal  by  the  plaintiff*  from  an  order  of  the  Master  in 
Chambers  dismissing  an  application  for  an  order  to  strike 
out  paragraphs  2,  3,  and  4 of  the  defendant’s  statement  of 
defence  as  embarrassing. 

The  proceeding  was  by  sci.  fa.  against  the  defendant 
as  a stock  holder  of  the  Tribune  Printing  Company  of 
Toronto  Junction,  Limited,  against  which  company  the 
plaintiff*  recovered  judgment  and  issued  execution,  which 
was  returned  nulla  bona. 

The  paragraphs  of  the  statement  of  defence  sought  to  be 
struck  out  were  as  follows : 

“ 2.  The  judgment  in  favour  of  the  plaintiff*  and  against 
the  Tribune  Printing  Company  of  Toronto  Junction,. 
Limited,  referred  to  in  the  first  paragraph  of  the  said  par- 
ticulars, was  recovered  in  respect  of  certain  promissory 
notes  in  favour  of  the  plaintiff*,  which  he  procured  the  said 
company  to  make  to  him,  without  any  consideration,  at  a 
time  when  the  company  was  insolvent  to  the  knowledge 
of  the  plaintiff*. 

3.  The  said  notes  were  made  in  fraud  of  the  creditors 
and  contributories  of  the  said  company,  and  the  making  of 
the  said  notes  was  ultra \ vires  of  the  company. 

4.  The  said  company  had  a good  defence  to  the  action 
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in  which  the  said  judgment  was  recovered,  and  caused  an 
appearance  to  be  entered  therein,  but  at  and  prior  to  the 
date  of  the  said  judgment,  the  company  had  ceased  to  do 
business,  and  had  no  funds  with  which  to  defend  the 
action.  For  these  reasons  the  plaintiff  was  allowed  to  get 
judgment  in  the  said  action  by  default,  on  a motion  for 
judgment  after  appearance  ” 

The  appeal  was  argued  before  MacMahon,  J.,  in  Cham- 
bers, on  the  1st  October,  1894. 

F.  E.  Titus , for  the  plaintiff. 

Raney , for  the  defendant. 

Judgment  was  delivered  on  the  15th  November,  1894. 

MacMahon,  J. — In  Philipson  v.  Egremont,  6 Q.  B.  587 
the  fifth  plea,  which  alleged  that  the  original  action  was 
for  a demand  in  respect  of  which  neither  the  defendant  in 
the  sci.  fa.,  the  packet  Company,  nor  the  defendant  in  the 
original  action  as  such  registered  officer,  was  by  law  liable, 
as  plaintiff  at  the  commencement  of  the  action  well  knew  ; 
and  that,  the  registered  officer  of  the  packet  Company  and 
the  plaintiff  well  knowing  the  premises,  the  registered 
officer  of  the  packet  Company,  fraudulently  and  deceitfully 
and  by  connivance  with  the  plaintiff,  suffered  the  judg- 
ment in  order  to  charge  defendant  in  the  sci.  fa.  The  plea 
was  held  to  be  good,  Lord  Denman,  in  his  judgment  at  p. 
605,  saying : “ If  the  plea  had  alleged  a fraud  practised  on 
the  original  defendant,  it  would  have  been  open  to  the 
answer  made  to  the  fourth  and  sixth  pleas : but,  as  it 
alleges  fraud  and  collusion  between  the  plaintiff  and  the 
defendant  in  the  action  for  the  purpose  of  charging  the 
present  defendant,  there  was  no  opportunity  for  him  to 
plead  it  before.”  So  in  Harvey  v.  Harvey , 9 A.  R 91,  it  was 
held  that  the  shareholder,  under  a plea  that  the  judgment 
was  obtained  by  fraud,  was  entitled  to  set  up  as  a defence 
that  the  company  had  not  in  the  original  suit  been  served 
with  process,  the  person  served  as  secretary  not  being  such 
officer. 
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In  the  defences  contained  in  the  paragraphs  referred  to, 
the  allegations  are  that  the  notes  sued  on  in  the  original 
action  were  without  consideration  and  ultra  vires  of  the 
company.  So  that  any  imputed  fraud  (if  it  can  be  desig- 
nated as  fraud)  is  one  alleged  to  have  been  perpetrated 
upon  the  defendants  in  the  original  action — the  company. 
The  company  was  served  with  the  writ  and  entered  an 
appearance  to  the  action,  so  that  all  defences  were  avail- 
able to  it  in  that  suit. 

The  defences  raised  by  these  several  pleas  are  clearly 
defences  which  cannot  be  taken  advantage  of  here,  but 
which  could  have  been  raised  in  the  original  action.  See 
Bradley  v.  Urquhart , 1 1 M.  & W.  456. 

The  appeal  must  be  allowed.  Costs  of  the  appeal  and 
on  the  motion  in  Chambers  to  be  costs  in  the  cause  to  the 
plaintiff  in  any  event. 

As  the  printing  company  has  been  placed  in  liquidation 
under  the  Winding-up  Act,  R.  S.  C.  ch.  129,  the  plaintiff 
may  be  running  some  risk  as  to  costs,  having  regard  to 
sections  66  and  67  of  that  Act. 

The  defendant  appealed  from  this  decision  to  the  Queen’s 
Bench  Divisional  Court,  and  his  appeal  was  argued  before 
ARxMOUR,  C.J.,  and  Falconbridge,  J.,  on  the  23rd  Novem- 
ber, 1894. 

Raney , for  the  defendant. 

F.  E.  Titus , for  the  plaintiff,  was  not  called  on. 

The  Court  dismissed  the  appeal  with  costs. 


XVI.] 


BEATON  V.  GLOBE  PRINTING  CO. 


281 


Beaton  v.  Globe  Printing  Company. 

Discovery — Rule  566 , Scope  of— Examination  of  Plaintiff  before  Delivery 
of  Defence — Libel. 

Rule  566  does  not  apply  to  examinations  for  discovery. 

Fisken  v.  Chamberlain , 9 P.  R.  283,  and  cases  following  it,  overruled. 

But  were  that  Rule  applicable,  it  was  not  “ necessary  for  the  purposes  of 
justice,”  in  the  circumstances  of  this  case,  an  action  for  libel,  to  make 
an  order  allowing  the  defendants  to  examine  the  plaintiff  for  discovery 
before  delivering  their  statement  of  defence. 

Decision  of  the  Common  Pleas  Division,  15  P.  R.  473,  reversed. 

Tate  v.  Globe  Printing  Co.,  II  P.  R.  251,  and  cases  following  it,  specially 
referred  to. 

Gour ley  v.  Plimsoll , L.  R.  8 C.  P.  362,  and  Zierenberg  v.  Labouchere, 
[1893]  2 Q.  B.  183,  followed. 

[November  13,  1894. — The  Court  of  Appeal.  ] 

An  appeal  by  the  plaintiff*  from  the  order  and  decision 
of  the  Common  Pleas  Divisional  Court  affirming  an  order 
in  Chambers  allowing  the  defendants  to  examine  the  plain- 
tiff* for  discovery  in  an  action  of  libel  before  delivery  of 
statement  of  defence.  The  judgments  of  the  Court  below 
and  of  the  Master  and  Judge  in  Chambers  are  reported  15 
P.  R.  473. 

The  appeal  was  argued  before  Hagarty,  C.  J.  0.,  and 
Burton,  Osler,  and  Maclennan,  JJ.A.,  on  the  24th 
September,  1894. 

Lynch- Staunton , for  the  appellant. 

Osier , Q.  C.,  and  H.  M.  Mowat , for  the  defendants, 
respondents. 

Judgment  was  delivered  on  the  13th  November,  1894. 


Osler,  J.A. — This  is  an  action  for  libel,  and  the  defen- 
dants have  obtained  an  order  that,  before  filing  their  state- 
ment of  defence,  the  plaintiff*  shall  attend  and  be  examined 
viva  voce  upon  oath  for  discovery  in  the  action  and  touch- 
ing her  knowledge  of  the  matters  in  question  herein.  The 
order  having  been  affirmed  by  a Divisional  Court,  the 
plaintiff  appeals. 
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The  order  was  made  under  the  assumed  authority  of 
Con.  Rule  566,  under  which  similar  orders  appear  to  have 
been  made  on  several  occasions  for  some  time  past,  gener- 
ally, however,  with  a sense  that  an  extraordinary  jurisdic- 
tion was  being  invoked,  and  one  that  should  be  exercised 
with  extreme  caution  and  hesitation.  “No  doubt/’  says 
the  learned  Chancellor,  in  Boulton  v.  Blake , J1  P.  R.  196, 
“this  right  of  extraordinary  discovery  must  be  jealously 
guarded  lest  it  be  abused ; and  it  should,  under  Rule 
285,  (the  former  number  of  what  is  now  Con.  Rule  566,) 
be  conceded  only  when  it  is  clearly  proved  to  be  necessary 
for  the  furtherance  of  justice.”  In  Tate  v.  Globe  Printing 
Co. ,11  P.  R.  258,  the  late  learned  Master  in  Chambers,  Mr. 
Dalton,  says : “ It  has  happened  that  on  several  occasions 
I have  felt  a good  deal  the  responsibility  of  deciding  upon 
motions  under  Rule  285  * * . I should  be  very  sorry 

to  have  it  supposed  that  one  who  slanders  another  could 
come  here,  and,  as  a matter  of  usual  proceeding  in  a suit  for 
it,  get  authority,  as  the  first  step  in  his  defence,  to  have  a 
general  searching  examination  of  the  plaintitf.  It  would 
be  wild  and  beyond  all  judicial  discretion  to  grant  such  a 
thing.  The  mischief  and  disastrous  nature  of  such  a prac- 
tice is  too  obvious  to  require  any  enforcing.”  Thomson  v. 
Gye,  13  P.  R.  273,  per  Street,  J.:  “It  would  be  a dangerous 
precedent  to  establish  that  a party  to  an  action  is  to  be 
entitled  to  examine  the  other  without  some  very  strong 
reason  for  it  before  the  defence  is  due  * * . An  order 

for  an  ‘examination  at  any  earlier  stage,  whether  for  dis- 
covery or  otherwise,  should  only  be  granted  under  excep- 
tional circumstances,  and  where  absolutely  necessary  in 
the  interests  of  justice.  Any  relaxation  of  this  rule  will 
tend  to  multiply  examinations,  and  to  add  to  the  already 
heavy  expenses  of  litigation.” 

If  the  Rule  relates  to  discovery,  the  observations  I have 
quoted  certainly  indicate  the  spirit  in  which  it  should  be 
applied. 

Two  questions  are  to  be  considered  : first,  whether 
there  was  any  authority  to  make  the  order  complained  of, 
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under  the  Rule ; and,  if  so,  secondly,  whether,  under  the 
circumstances,  it  is  one  which  ought  to  have  been  made. 

Con.  Rule  566  is  the  same  as  Rule  285  of  the  Rules 
of  our  Judicature  Act,  Order  xxxii.,  Rule  4,  under 
the  heading  “ Evidence  Generally,”  which  was  identical 
with  Rule  4 of  Order  xxxvii.  of  the  English  Rules  of  1875, 
under  a similar  head.  It  is  now  found  with  us  in  Divi- 
sion 13  of  the  Consolidated  Rules  of  1887  relating  to 
“ Evidence  Generally  ; ” and,  as  if  to  emphasize  its  scope 
and  object,  it  is  placed  under  the  second  sub-head  of  that 
division,  “ Evidence  at  Trials  and  References,”  and  in  its 
language  and  association  is  identical  with  the  English 
Rule  487  of  the  Rules  of  1883  in  the  second  part  of  Order 
xxxvii, “Evidence  Generally — Examination  of  Witnesses” — 
that  Rule  itself  being  the  same  as  the  Rule  4 of  Order  xxxii. 
of  the  English  Rules  of  1875.  In  the  English  Rules  of 
1875,  as  in  those  of  1883,  the  subject  of  discovery  and 
inspection  and  production  of  documents  is  fully  dealt  with 
by  the  special  Orders  relating  to  it,  dissociated  both  by 
their  object  and  position  from  the  Rules  relating  to  the 
subject  of  evidence  at  the  trial,  or  on  motions  or  otherwise. 
So  also  by  the  Rules  of  our  Judicature  Act  (1881),  “Dis- 
covery and  Inspection,”  Order  xxvii.,  the  same  subject 
was  provided  for,  so  far  as  the  practice  was  not  then  regu- 
lated by  the  provisions  of  the  Revised  Statutes,  1877,  ch. 
50,  secs.  156-170  (5),  and  any  not  inconsistent  Orders  of 
the  Court  of  Chancery  (see  2nd  eel.  Maclennan’s  Judicature 
Act,  pp.  359,  360.) 

By  the  statute  examinations  could  only  be  had  after 
issue  joined,  while  under  the  Chancery  Order  140  the 
plaintiff  might  be  examined  at  an}7  time  after  answer,  and 
the  defendant  after  answer  or  after  the  answer  was  due. 
The  Con.  Rule  489  took  the  place  of  both  provisions,  adopt- 
ing substantially  those  of  the  Chancery  Order  140.  Thus 
limited  and  circumscribed  by  special  provisions  dealing 
expressly  with  the  subject,  I do  not  see  why  it  should  have 
been  thought  desirable  to  enlarge  the  right  by  a liberal 
construction  of  a Rule  which  does  not  profess  to  deal  with 
discovery  at  all. 
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The  substantial  differences  then  between  the  English 
practice  and  ours  on  this  subject  are  that  in  the  former 
the  examination  is  by  interrogatories,  to  administer  which, 
except  in  certain  classes  of  cases,  leave  by  Judge’s  order 
must  be  obtained.  In  the  excepted  cases  they  may  be 
delivered  without  leave,  but  by  the  plaintiff  only  after  the 
delivery  of  the  claim  and  by  the  defendant  at  or  after  the 
time  for  delivering  the  defence.  The  English  Rule,  Order 
xxxvi.,Rule  1 (1883),  seems  wide  enough  to  admit  of  inter- 
rogatories being  delivered  by  order  of  a Judge  at  any  stage 
of  the  action,  though  in  actions  of  a common  law  character 
this  jurisdiction  is  most  sparingly  exercised.  With  us  the 
examination  is  oral  and  may  be  had  by  either  party  with- 
out leave,  but  at  the  times  prescribed  by  Rule  489. 

Discovery  by  inspection  and  production  of  documents  is 
provided  for  by  the  Rules  under  Division  9,  and  there  we 
find  a Rule — No.  507 — which  expressly  enables  a Judge  to 
order  production  at  any  time  pending  the  action,  while  Rule 
508  prescribes  the  time  at  which  either  party  may  obtain 
an  order  of  course — the  plaintiff  after  the  defence  is  due, 
and  either  party  after  the  defence  is  delivered. 

Both  here  and  in  England,  therefore,  the  practice  as  to 
discovery  is  regulated  by  appropriate  Rules,  which  define 
the  right  of  the  parties  and  the  mode  of  pursuing  it,  and 
both  here  and  in  the  English  practice  there  are  Rules  relat- 
ing to  evidence  at  the  trial,  and  on  motions,  references, 
etc.,  in  which  Rule  506  and  its  English  analogue  find 
their  place.  I think  there  is  no  reported  case  in  which 
the  latter  has  been  treated  as  applicable  to  the  purpose 
of  discovery.  In  Re  Hewitt , 15  Q.  B.  D.  159,  162, 
164,  the  object  and  meaning  of  the  Rule  are  discussed, 
and  Cave,  J.,  speaking  of  a corresponding  Rule,  No.  58  of 
the  Bankruptcy  Rules,  says  it  is  not  a Rule  under  which 
discovery  can  be  given — “As  I understand  it,  Rule  58  was 
framed  for  an  entirely  different  purpose,  viz.,  for  the  pur- 
pose of  procuring  beforehand,  where  justice  requires  it, 
that  evidence  which,  under  ordinary  circumstances,  would 
be  given  viva  voce  at  a trial  or  hearing  of  a cause  or  matter.” 
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Warner  v.  Mosses , 16  Ch.  D.  100,  was  relied  upon  in 
Fislcen  v.  Chamberlain,  9 P.  R.  283,  where  I think  Rule  566 
was  first  applied  to  the  purpose  of  procuring  discovery,  and 
the  observation  made  by  Jessel,  M.  R.,is  cited  that  “the  Rule 
does,  no  doubt,  extend  to  all  cases  where  it  shall  appear 
necessary  for  the  purposes  of  justice.”  But  the  Master  of  the 
Rolls  was  dealing  with  an  order  which  had  been  made  for 
the  examination  of  witnesses  for  the  purpose  of  the  trial, 
and  it  is  evidently  with  reference  to  that  that  the  observa- 
tion was  made.  All  that  is  meant  is  that  for  such  purpose 
the  circumstances  in  which  the  Rule  is  to  be  applied  will  not 
be  necessarily  prescribed  or  limited  to  those  in  which  it 
will  in  general  be  acted  upon.  I see  nothing  in  the  judg- 
ment to  indicate  that  the  Rule  might  be  invoked  (with  its 
large  powers  to  order  the  examination  of  any  witness  or 
person)  so  as  to  enlarge  the  power  of  discovery  given  by 
the  Rules  which  regulate  the  practice  on  that  head,  and 
which  both  here  and  in  England  authorize  the  examination 
of  the  parties  to  the  suit  only.  A practice  seems  to  be 
growing  up,  under  what  I cannot,  with  all  deference, 
but  think  the  misapplication  of  Rule  566,  of  examining 
not  only  the  parties  to  the  suit  but  third  persons  for  the 
purpose  of  discovery  : Turner  v.  Kyle,  cited  in  Holmested 
& Langton,  p.  487  ; Murray  v.  Warner,  11  R R.  440  ; 
Gordon  v.  Phillips , ib.  540;  Carnegie  v.  Cox,  ib.  311; 
Boulton  v.  Blake,  ib.  196.  If  parties  may  be  so 
examined  under  it,  it  perhaps  follows  that  witnesses  may 
be  so  too,  but,  so  far  as  the  Rules  are  concerned,  they  indi- 
cate as  clearly  as  possible  an  intention  to  limit  the  right  of 
examination  for  discovery  in  the  manner  prescribed  by 
Rule  489. 

The  true  meaning  of  the  English  Rule  487,  of  which  our 
Rule  566  is  the  counterpart,  is  said  by  Jessel,  M.  R.,  in 
Warner  v.  Mosses,  16  Ch.  D.  100,  to  be  that  stated  in  the 
note  to  the  Rule  in  Mr.  Wilson’s  book  on  the  Judicature 
Act,  which  certainly  affords  no  support  to  the  suggestion 
that  discovery  may  be  had  under  it. 
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With  the  greatest  deference,  therefore,  I am  compelled 
to  say  that  I think  the  Rule  gives  no  power  to  make 
such  an  order  as  that  now  in  question,  and  that  it  was 
not  passed  with  the  object  or  intention  of  doing  so. 
The  company  in  which  it  is  found  forbids  us  to  attri- 
bute such  a meaning  to  it,  and  when  we  see  that  the  sub- 
ject of  discovery  is  expressly  dealt  with  and  the  right 
defined  by  appropriate  Rules,  there  is  neither  reason  nor 
authority  to  extend  it  by  drawing  in  a Rule  which  has  its 
full  effect  and  operation  in  another  place  and  for  another 
purpose.  I have  already  said  that  the  Con.  Rules  of  1887 
emphasize  what,  in  my  opinion,  is  the  true  meaning  and 
purpose  of  the  Rule  by  now  pointedly  placing  it  in  its  pre- 
sent position  as  a Rule  relating  to  evidence  at  trials  and 
references. 

The  framers  of  the  Rules  have  deliberately  adopted  a 
modification  of  the  former  common  law  and  chancery  prac- 
tice, neither  restricting  the  parties  to  an  examination  after 
issue  joined  on  the  one  hand,  nor  permitting  it,  on  the 
other,  before  the  party  desiring  to  examine  has  pleaded. 
The  liberal  mode  in  which  discovery  can  be  had  by  means 
of  an  oral  examination,  instead  of  by  interrogatories,  was, 
no  doubt,  considered  to  be  an  ample  compensation  for  any 
occasional  inconvenience  which  a party  might  be  put  to  in 
having  to  amend  his  statement  of  claim  or  defence. 

A litigant  usual Iv  knows  enough  of  his  claim  or  defence 
to  be  able  to  state  it,  or  the  nature  of  it,  at  least  in  general 
terms,  and  it  is  only  fair  to  his  opponent  that  he  should, 
in  the  first  place,  state  it  as  he  himself  understands  it. 

Even,  however,  were  the  Rule  held  to  have  been  properly 
construed  in  Fisken  v.  Chamberlain , 9 P.  R.  283,  which 
seems  to  have  been  followed  in  subsequent  cases  without 
much  discussion,  I am  of  opinion  that  in  the  present  instance 
the  motion  ought  to  have  been  refused.  Let  us  see  just 
what  the  case  is.  An  action  for  a libel  published  in  the 
defendants’  newspaper  charging  the  plaintiff  with  having 
committed  two  murders,  and  with  fraud  and  swindling  of 
no  common  kind.  These  charges  are  made,  as  to  the  sur- 
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rounding  circumstances  and  the  plaintiff’s  associations  with 
the  alleged  murdered  persons,  with  considerable  detail  and 
particularity ; and  the  person  upon  whose  information  and 
authority  the  original  article  and  the  defendants’  copy 
were  published  is  indicated  as  a reporter  upon  the  news- 
paper called  the  New  York  World.  The  libel,  which  takes 
up  five  pages  of  the  appeal  book,  was  published  by  that 
paper  on  the  3rd  August,  and  the  defendants  republished 
it  on  the  following  day,  apparently,  as  the  pleadings  shew, 
with  the  following  headings  of  their  own  : “An  Advent- 
uress — Charges  against  Mrs.  Beaton,  of  Burlington — Was 
Flush  of  Money — After  Cicero  Harrison’s  Death  Bought  a 
Store  and  Lot — Sensational  Story  from  the  New  York 
World — The  Companion  of  a Man  who  was  Mysteriously 
Drowned  on  his  Way  to  New  York.  New  York,  August 
3.  The  World  this  morning  prints  the  following.”  Then 
follows  the  residue  of  the  libel  complained  of. 

The  order  was  moved  for  on  an  affidavit  of  the  defen- 
dants’ manager  stating  in  substance  that  the  article  was 
published  in  good  faith  and  in  the  public  interest,  not 
maliciously  and  not  with  intent  to  libel  or  defame  the 
plaintiff,  but  bond  fide  and  in  the  belief  that  the  facts 
therein  stated  were  substantially  true  and  such  as  should 
in  the  interests  of  justice  be  made  public.  That  defen- 
dants are  advised  and  believe  that  it  is  material  and  neces- 
sary in  their  interest  to  have  the  plaintiff  examined  upon 
oath  in  order  to  ascertain  “ the  facts  necessary  to  enable 
them  to  determine  what  course  to  take  in  framing  their 
defence  herein,”  and  the  defendants  cannot  properly  put  in 
their  statement  of  defence  without  discovery  from  the 
plaintiff  by  such  examination. 

So  far  as  this  affidavit  shews  anything,  it  is  that  the 
defendants  have  no  defence  to  the  action,  for  the  publica- 
tion of  the  libel  is  admitted  without  any  justification  being 
shewn.  If  the  defendants  have  a defence  on  the  merits, 
they  do  not  say  so.  They  do  not  even  say  that  they  are 
advised  and  believe  that  they  have  a defence,  and,  although 
the  statement  of  defence  is  spoken  of,  the  nature  of  the 
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defence  is  not  specified.  If  they  have  a defence,  they  do 
not  say  that  they  do  not  sufficiently  know  the  details  of  it 
in  order  to  plead  it ; and,  while  the  libel  itself,  so  far  as  it 
is  a republication,  discloses  the  source  from  whence  the 
defendants  took  it  and  which  they  so  far  credit  as  to  say 
by  their  manager  that  they  published  the  libel  bond  fide 
on  the  day  after  its  appearance  in  a New  York  paper,  and 
in  the  belief  that  the  facts  therein  stated  were  substantially 
true,  they  do  not  say  that  they  have  made  any  inquiry 
of  the  original  publishers,  or  that  they  are  unable  to  obtain 
information  from  them,  or  the  person  who  had  ascertained 
the  facts,  sufficient  to  enable  them  to  frame  any  defence 
that  may  be  open  to  them.  These  are  the  sources  from 
which  information  may  be  naturally  obtained,  without  re- 
sorting to  the  extraordinary  course  here  pursued,  which 
seems  to  be  adopted  as  a matter  of  policy  merely  “ to  enable 
defendants  to  determine  what  course  to  take  in  framing 
their  defence.” 

That,  in  my  humble  opinion,  is  not  the  object  of  discovery, 
nor  do  I think  the  defendants  can  be  heard  to  say,  “ we 
don’t  know  whether  we  have  a defence  or  not;  we  want  to 
find  out  from  the  other  side,  who  shews  that  she  has  an 
apparently  good  cause  of  action  against  us.” 

In  Gourley  v.  Plimsoll , L.  R.  8 C.  P.  362,  373,  speaking 
of  what  was  substantially  an  application  for  leave  to  deliver 
interrogatories  before  pleading  in  support  of  a plea  of  justi- 
fication, Bovill,  C.  J.,  said : “ What  the  defendant  is  endea- 
vouring by  this  motion  to  do  is,  not  to  rely  upon  informa- 
tion which  he  possessed  at  the  time  of  the  publication  of  the 
alleged  libel,  but  to  ascertain  what  further  facts  he  can 
extract  from  the  plaintiff  in  the  way  of  defence.  It  seems 
to  me  that  that  is  not  a legitimate  course  for  the  defendant 
to  adopt.  He  is  bound,  at  all  events,  so  far  to  complete  hia 
pleas  as  to  give  such  particulars  of  the  matters  in  question 
as  he  has  the  means  of  giving.  We  ought  not  to  compel 
the  plaintiff  to  give  him  a case  of  which  he  has  at  the  pre- 
sent time  no  notion.” 
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In  Zierenberg  v.  Labouchere,  [1893]  2 Q.  B.  183,  (C.  A.,) 
Lord  Esher,  dealing  with  the  defendant’s  contention  that 
he  ought  not  to  be  made  to  answer  until  he  had  obtained  dis- 
covery by  interrogatories  and  inspection,  uses  language  which 
is  entirely  applicable  to  the  case  before  us  (p.  188)  : “ This  is 
not  a case  in  which,  before  the  action  was  brought,  there  was 
any  relation  between  the  parties,  such  for  instance  as  that 
of  principal  and  agent,  which  would  entitle  the  plaintiff 
to  discovery.  The  only  connection  between  them  is  that 
of  plaintiffs  and  defendant  in  an  action  for  libel,  and  the 
defendant  is  not  entitled  to  discovery  for  the  purpose  of 
finding  out  whether  he  has  a defence  or  not.  Such  dis- 
covery has  never  been  allowed  in  the  absence  of  some  rela- 
tionship between  the  parties  to  the  action,  except  under 
exceptional  circumstances,  such  as  one  party  keeping  back 
something  which  the  other  was  entitled  to  know.”  And, 
per  Kay,  L.J.  (p.  189):  “If  the  defendant  says  that  he  is  un- 
able to  state  any  such  facts  (i.  e.,  to  support  a plea  of  justifi- 
cation) without  discovery,  the  answer  is  simple  and  conclu- 
sive— he  ought  not  to  have  published  the  libel,  and  cannot 
plead  any  justification  for  having  done  so.”  And  again,  dis- 
tinguishing between  the  case  of  libel  and  cases  where  dis- 
covery is  granted  where  some  fiduciary  relationship  exists 
between  the  parties,  the  same  Lord  Justice  says  : “ But  to 
apply  this  practice  to  the  case  of  libel  would  be  to  sanction 
the  publication  of  a libel  when  the  libeller  knew  no  facts 
justifying  the  libellous  statement,  because  he  believed  he 
could  by  the  process  of  discovery  elicit  such  facts.” 

I cannot  see  how  the  fact  that  in  the  present  case  the 
defendants  are  not  the  original  composers  of  the  main  part 
of  the  libel  can  make  any  difference  in  the  application  of 
the  principle  enunciated  in  these  authorities. 

The  defendants  published  the  libel  believing  it,  as  they 
swear,  to  be  substantially  true,  and  they  do  not  say  that 
the  sources  of  the  information  on  which  their  belief  was 
made  up  are  not  as  accessible  now  as  they  ever  were. 

I can  hardly  conceive  a case  in  which  it  is  less  “ neces- 
sary for  the  furtherance  of  justice,”  to  use  the  words  of 
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Rule  566,  that  examination  for  discovery  should  be 
ordered  before  defence  than  the  case  before  us.  The  affi- 
davit on  which  it  has  been  granted  is  one  that  might  be 
made  in  almost  any  case,  and  to  my  mind  shews  none  of 
the  special  and  exceptional  circumstances  which  ought  to 
appear  to  justify  the  order. 

It  was  urged  very  strongly,  and  the  Court  below 
seems  to  have  given  some  weight  to  the  argument,  that 
the  order  might  as  well  be  made  now,  or  that  no  harm 
would  be  done  by  making  it  now,  as  all  the  defendants 
would  have  to  do  would  be  to  plead  a justification  or 
other  defence,  then  examine  the  plaintiff  as  a matter 
of  course,  and  afterwards  amend  or  withdraw  their  de- 
fence if  they  found  they  could  not  prove  it — thus,  by  the 
course  proposed,  avoiding  the  impropriety  and  expense  of 
pleading  a false  plea,  as  well  as  the  danger  of  the  defen- 
dants putting  themselves  in  the  unfavourable  position  of 
having  pleaded  and  withdrawn  a defence  of  justification. 
I confess  I am  unable  to  follow  this  reasoning,  having 
regard  to  the  principles  on  which  discovery  is  granted. 
Followed  to  its  legitimate  conclusion,  it  would  justify  an 
examination  before  pleading  as  the  usual  course  of  proceed- 
ing, and  it  is  fully  answered  by  the  judgments  in  the  cases 
I have  cited.  We  are  not  to  suppose  that  a litigant 
will  plead  a false  plea,  nor,  if  he  does,  need  we  concern 
ourselves  that  the  consequences  may  be  disagreeable  to 
him. 

If  Rule  566  is  to  be  invoked — as  in  my  opinion  it 
cannot  properly  be — for  the  purpose  of  supplying  what  our 
Rules  as  to  discovery  omit,  viz.,  the  power  to  order  discovery 
before  pleading — then  there  can  be  no  reason  why  it  should 
be  applied  further  than  to  assimilate  our  practice  to  the 
English  practice  in  that  respect.  It  is  only  in  consequence 
of  what  I must  think  a misapplication  of  the  Rule  that  any 
difference  exists,  if  it  does  exist,  in  our  practice.  I repeat 
that  under  the  Rule,  even  if  it  be  applied,  the  question  h 
not,  as  it  would  appear  to  be  now  gradually  becoming,  and 
as  is  said  in  the  Court  below,  a question  of  bona  fides  and 
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convenience;  it  is  a question  whether  exceptional  circum- 
stances exist  which  shew  that  an  examination  out  of  the 
ordinary  course  is  “ necessary  for  the  furtherance  of  justice.” 

The  case  of  Tate  v.  Globe  Printing  Co.,  11  P.  R.  253, 
was  cited  in  support  of  the  order.  It  may  be  that  special 
circumstances  were  shewn  there.  I do  not  gather  them 
from  the  report.  It  is  at  all  events  a very  different  case  from 
the  present.  The  plaintiff’s  conduct  had  been  the  subject 
of  a judicial  proceeding;  the  defendants  had  published  a 
report  of  it,  and  apparently  with  comments,  which,  perhaps, 
technically  deprived  them  of  their  statutory  defence. 

Much  was  said  on  the  argument  as  to  the  plaintiff  delay- 
ing her  action  to  get  rid  of  this  order — as  to  an  innocent 
person  being  ready  to  come  forward  and  give  any  explana- 
tions that  might  be  required  by  the  libeller — as  to  encour- 
aging actions  against  newspapers  in  their  role  of  moral 
agents  in  the  discovery  and  repression  of  crime,  and  so 
forth  ; all  of  which  is  wholly  irrelevant.  Newspapers  are 
commercial  enterprises,  not  moral  agencies,  except  in  so  far 
as  the  latter  role  harmonizes  with  the  former.  So  far  as 
has  yet  appeared,  the  defendants  have  published  a rather 
remarkable  libel  upon  the  plaintiff,  described  by  themselves 
as  a “ sensational  story,”  for  doing  which  they  have  not 
ventured  to  assert  that  they  have  any  j ustification  what- 
ever. 

Burton,  J.A. — I think  the  divergence  between  the  deci- 
sions in  our  own  Courts  and  those  in  England  may  be 
traced  to  the  fact  that  Rule  285,  now  Con.  Rule  566,  which 
in  terms  was  intended  to  apply  to  examinations  for  use 
at  the  trial,  has,  by  decision,  been  made  applicable  to 
examinations  for  discovery. 

It  is  not  to  be  found  among  those  Rules  which  deal  with 
discovery,  but  is  grouped  with  sections  dealing  with  evi- 
dence, and  is  to  be  found  under  this  special  heading,  “ Evi- 
dence at  Trials  and  References,”  and  was  intended  to  apply 
to  those  cases  where  it  is  thought  necessary,  “ for  the  pur- 
poses of  justice,”'  that  evidence  should  be  given  otherwise 
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than  viva  voce  and  allowed  to  be  afterwards  read  at  the 
trial.  See  remarks  of  Cave  and  Wills,  JJ.,  in  Re  Hewitt , 
15  Q.  B.  D.  159. 

In  Fislcen  v.  Chamberlain , 9 P.  R.  283,  the  learned  Chan- 
cellor affirmed  the  Master  in  Chambers,  and  held  that  the 
Rule  applied  to  examinations  for  discovery,  and  that  case 
has  since  been  followed,  but  I think,  with  great  respect, 
that  that  decision  was  arrived  at  without  noticing  the 
collocation  of  the  Rule  among  others  dealing  only  with 
evid  ence. 

The  learned  Chancellor  refers  to  a case  of  Warner  v. 
Mosses , 16  Ch.  D.  100,  before  Sir  George  Jessel,  as  appar- 
ently supporting  his  decision,  but  it  does  not  do  so. 
That  case  was  one  in  which  the  parties  had  by  writing 
agreed  to  take  the  evidence  intended  to  be  used  at  the 
trial  by  affidavit.  The  learned  Judge  points  out  that, 
notwithstanding  the  generality  of  its  terms,  the  Rule 
in  question,  similar  to  our  own,  must  be  read  as  an  excep- 
tion to  the  previous  Rule,  which  required  evidence  in 
every  action  to  be  given  by  witnesses  in  open  Court.  It 
is  clear  that  that  very  eminent  Judge  did  not  imagine  that 
the  Rule  extended  to  cases  for  discovery.  The  Rules  in 
reference  to  discovery  are  to  be  found  in  what  may  be  not 
inaptly  described  as  a code  dealing  with  that  subject,  num- 
bered from  487  to  506,  inclusive ; and  by  Rule  489  of  these 
Rules  it  is  in  express  terms  provided  that  the  right  of  a 
defendant  only  arises  after  he  has  filed  his  statement  of 
defence. 

Were  I to  hazard  an  opinion,  I should  say  that  the  Rule 
was  framed  as  it  is  in  deference  to  the  decisions  arrived  at 
in  such  cases  as  Gourley  v.  Plimsoll,  L.  R.  8 C.  P.  362, 
to  which  I shall  presently  refer. 

I have  referred  to  the  cases  which  have  since  been 
decided,  and  in  which  a very  liberal  interpretation  has 
been  placed  on  Rule  566,  but  those  decisions  appear  to 
follow  the  case  of  Fisken  v.  Chamberlain  without  question, 
and  that  decision  was,  no  doubt,  binding  on  all  the  Courts 
of  co-ordinate  jurisdiction;  but  I think,  with  great  respect. 
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that  when  the  two  “codes”  are  read  together,  having 
regard  to  the  objects  to  be  served  by  each,  there  will  not 
be  much  difficulty  in  arriving  at  the  conclusion  that  that 
Rule  was  never  intended  to  apply  to  examinations  for 
discovery,  and  that  the  judgment  of  the  Divisional  Court 
cannot,  therefore,  be  supported. 

But  even  on  the  assumption  that  that  Rule  is  to  be  inter- 
preted as  the  Court  below  has  interpreted  it,  I do  not  think 
that  the  order  should  stand. 

In  almost  every  case  in  which  it  has  been  acted  upon, 
remarks  have  been  made  as  to  the  great  necessity  for 
caution  in  the  exercise  of  the  power.  “No  doubt,”  says 
the  Chancellor  in  one  case,  “ this  right  of  extraordinary 
discovery  must  be  jealously  guarded  lest  it  be  abused;  and 
it  should  be  conceded  only  when  it  is  clearly  proved  to  be 
necessary  for  the  furtherance  of  justice:”  Boulton  v.  Blcilce 
HP.  R.  196. 

In  another  case  the  same  learned  Judge  says  that  the 
Rule  should  receive  a fair,  large,  and  liberal  construction  ; 
and  in  the  particular  case,  where  there  had  been  a disposi- 
tion of  the  property  in  dispute  which  was  alleged  to  be 
fraudulent,  to  a person  unknown  to  the  plaintiff — a state 
of  facts  not  negatived  by  the  defendant — thought  it  essen- 
tially a case  for  the  application  of  the  Rule,  as  otherwise 
the  information  might  come  too  late  to  add  the  assignee  as 
a party,  and  too  late  to  apply  the  remedy  by  way  of  injunc- 
tion : Fislcen  v.  Chamberlain,  9 P.  R.  283. 

In  Tate  v.  Globe  Printing  Co.,  11  P.  R.  253,  the  decision 
was  by  the  late  Master  in  Chambers,  Mr.  Dalton,  and  the 
case  was  peculiar.  The  occasion  on  which  the  libel  was  pub- 
lished was  a judicial  trial ; the  evidence  and  a statement 
of  the  trial  Judge’s  charge,  which,  in  the  opinion  of  the 
Master,  did  not  seem  to  have  been  exaggerated  or  in  any 
sense  to  have  been  misrepresented  so  as  to  imply  a malici- 
ous intent  in  the  observations  made  by  the  newspaper — 
all  these  things  tended  to  shew  the  real  source  of  the 
defendants’  information  ; and  the  learned  Master  made  an 
order  limited  in  its  operation.  But  to  evidence  the  care  and 
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caution  which  he  thought  necessary  in  cases  of  this  nature, 
he  says : “ I should  be  very  sorry  to  have  it  supposed  that 
one  who  slanders  another  could  come  here,  and,  as  a matter 
of  usual  proceeding  in  a suit  for  it,  get  authority,  as  the 
first  step  in  his  defence,  to  have  a general  searching  exami- 
nation of  the  plaintiff.  It  would  be  wild  and  beyond  all 
judicial  discretion  to  grant  such  a thing.” 

The  remarks  of  some  of  the  Judges  in  Gourley  v. 
Plimsoll,  L.  It.  8 C.  P.  362,  appear  to  me  to  be  very 
appropriate  to  the  present  case. 

Bovill,  C.  J.,  said,  (p.  373):  “ What  the  plaintiff  is  endea- 
vouring by  this  motion  to  do  is,  not  to  rely  upon  informa- 
tion which  he  possessed  at  the  time  of  the  publication  of 
the  alleged  libel,  but  to  ascertain  what  further  facts  he  can 
extract  from  the  plaintiff  in  the  way  of  defence.  It  seems 
to  me  that  that  is  not  a legitimate  course  for  the  defen- 
dant to  adopt.” 

Brett,  J.,  (p.  374j  : “It  is  a fundamental  rule  that  interro- 
gatories (equivalent  to  our  examination)  are  not  to  be 
allowed  for  the  mere  purpose  of  enabling  the  party  to  see 
if  he  has  a case,  but  to  enable  him  to  support  his  case  or  to 
see  if  his  case  can  be  supported.” 

And  in  Zierenberg  v.  Labouckere,  [1893]  2 Q.  B.  183, 
the  same  learned  J udge,  now  Lord  Esher,  says : “ This  is 
not  a case  in  which,  before  the  action  was  brought,  there 
was  any  relation  between  the  parties,  such  for  instance  as 
that  of  principal  and  agent,  which  would  entitle  the 
defendant  to  discovery.  The  only  connection  between 
them  is  that  of  plaintiffs  and  defendant  in  an  action  for 
libel,  and  the  defendant  is  not  entitled  to  discovery  for 
the  purpose  of  finding  out  whether  he  has  a defence  or 
not.  Such  discovery  has  never  been  allowed  in  the 
absence  of  some  relationship  between  the  parties  to  the 
action,  except  under  exceptional  circumstances.” 

And  Mr.  Justice  Kay’s  answer  to  the  defendant’s  con- 
tention that  he  is  unable  to  plead  without  discovery  appears 
to  me  to  be  very  simple,  if  not  conclusive — “ he  ought  not 
to  have  published  the  libel;”  and  again,  “to  apply  this  prac- 
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tice  to  the  case  of  libel  would  be  to  sanction  the  publica- 
tion of  a libel  when  the  libeller  knew  no  facts  justifying 
the  libellous  statement,  because  he  believed  he  could  by 
the  process  of  discovery  elicit  such  facts.” 

It  was  urged  that  there  was  no  hardship  on  the  plaintiff, > 
as  she  would,  by  complying,  have  an  opportunity  of  deny- 
ing the  libellous  statements.  It  may  be  that  most  people 
would  gladly  avail  themselves  of  that  opportunity ; but 
with  that  we  have  nothing  to  do — we  are  dealing  only 
with  her  legal  rights — and  I am  of  opinion  that  there  was 
no  jurisdiction  at  this  stage  of  the  case,  and  upon  the 
material  before  the  Court,  to  make  the  order ; and  I am 
further  of  opinion  that  the  reasons  upon  which  the  Courts 
in  England  have  acted  are  founded  in  good  sense,  and  are 
unanswerable. 

1 think  the  appeal  must  be  allowed  writh  costs ; but,  as 
the  decisions  apparently  justified  the  motion,  there  should 
be  no  costs  in  the  Courts  below. 

Hagarty,  C.J.O.,  and  Maclennan,  J.A.,  concurred. 


Appeal  allowed  with  costs . 
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Moore  y.  Death  et  al. 


Indemnity — Third  Party  Notice — Rules  328 , 1313 — Counterclaim. 

In  an  action  by  the  assignee  of  a mortgage  against  the  mortgagor  and  the 
purchasers  from  him  of  the  equity  of  redemption,  the  latter  alleged 
that  they  had  been  induced  by  the  mortgagee  to  purchase  the  lands  by 
his  promise  to  discharge  the  mortgage  and  accept  in  its  place  an  assign- 
ment of  another  mortgage,  which  agreement  he  had  failed  to  carry  out 
and  had  afterwards  assigned  the  mortgage  to  the  plaintiff,  his  wife 
Held , that  the  purchasers  of  the  equity  were  not  entitled  to  claim 
“ indemnity  ” against  the  mortgagee,  within  the  meaning  of  that  word 
as  used  in  Rule  328,  as  amended  by  Rule  1313  ; and  a third  party 
notice  served  upon  him  was  set  aside. 

Semble,  a proper  case  for  a counterclaim  against  the  plaintiff  and  the 
third  party  jointly  to  enforce  the  alleged  agreement  or  for  damages. 

[October  9,  1894. — The  Master  in  Chambers .] 
[November  1,  1894. — Meredith , J.] 

An  application  by  J.  T.  Moore  to  set  aside  a third  party 
notice  served  on  him  by  the  defendants  Linton  and  the 
South  gates  and  the  order  permitting  it  to  be  issued,  upon 
the  ground  that  the  claim  alleged  against  the  applicant 
was  not  for  contribution  or  indemnity  within  the  meaning 
of  Rules  328-332,  as  amended  by  Rule  1313. 

The  motion  was  argued  before  the  Master  in  Chambers 
on  the  6th  October,  1894 

E.  F.  Blake , for  the  applicant. 

J.  A.  Paterson , for  the  defendants  Linton  and  the 
Southgates. 

Judgment  was  delivered  on  the  9th  October,  1894 

The  Master  in  Chambers. — This  is  a foreclosure  action 
brought  by  Mrs.  Moore,  assignee  of  a mortgage  made  in 
favour  of  her  husband  (assigned  by  him  to  her)  by  the  defen- 
dant Death.  The  defendants  Linton  and  the  Southgates  are 
made  parties  as  owners  of  the  equity  of  redemption,  the 
defendant  Linton  being  the  trustee  for  his  co-defendants 
under  a marriage  settlement. 

On  the  application  of  these  defendants,  a third  party 
notice  was  permitted  to  be  issued  to  J.  T.  Moore  for 
indemnity. 
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This  third  party  notice  and  the  order  permitting  it  to  be 
served  are  now  sought  to  be  set  aside,  upon  the  ground 
that  the  claim  of  the  defendants  against  the  third  party 
does  not  come  within  Rules  1313  (328,  329,  330,  331,  and 
332.) 

The  facts  appear  to  be  that  the  defendant  W.  E.  South- 
gate  negotiated  the  purchase  of  the  property  on  behalf  of 
his  co-defendants  Linton  and  Mrs.  Southgate.  The  defendant 
Death  owned  the  property,  and  had  given  a mortgage, 
securing  the  purchase  money,  to  J.  T.  Moore  for  $2,500. 
Death  had  agreed  to  give  Mrs.  Southgate  a mortgage  on  some 
other  property  for  $2,500,  and,  in  arranging  the  purchase 
of  the  property  in  question  herein,  J.  T.  Moore,  who  held 
the  mortgage  on  it  from  Death,  desired  the  defendant 
Southgate  to  purchase  the  property  from  Death,  and 
agreed  to  discharge  the  mortgage  from  Death  upon 
obtaining  an  assignment  from  Mrs.  Southgate  of  Death’s 
mortgage  to  her.  Upon  this  understanding  and  agree- 
ment the  property  was  purchased.  A discharge  of 
Death’s  mortgage  to  Moore  was  prepared,  and  an  assign- 
ment of  Death’s  mortgage  to  Mrs.  Southgate  was  executed 
by  her  in  favour  of  Moore,  but  he  declined  to  carry  out 
the  agreement  entered  into  by  him. 

Under  these  circumstances  the  order  permitting  the 
third  party  notice  was  made. 

It  was  contended  by  counsel  for  the  third  party  that  it  is 
not  a case  of  indemnity ; and  the  cases  of  Catton  v.  Bennett, 
26  Ch.  D.  161 ; Birmingham  and  District  Land  Co.  v. 
London  and  North-Western  R.  W.  Co.,  34  Ch.  D.  261 ; and 
Speller  v.  Bristol  Steam  Navigation  Co.,  13  Q.  B.  D.  96, 
were  referred  to. 

Under  the  present  Rules  the  third  party  notice  is  con- 
fined to  cases  arising  out  of  contribution  or  indemnity. 
This  is  not  a case  of  contribution  ; and  the  question  is : have 
the  defendants  made  out  a primd  facie  right  of  indemnity 
as  against  J.  T.  Moore  ? I am  not  at  liberty  to  go  into  the 
merits  of  that  right  as  at  a trial,  but  merely  to  see  if  a 
primd  facie  case  for  indemnity  is  made  out.  In  my 
opinion,  such  a case  has  been  made  out. 
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Here  the  third  party  requested  the  defendant  Southgate 
to  purchase  the  property  in  question,  and  as  an  inducement 
to  do  so  agreed  to  discharge  the  very  mortgage  sued  on 
herein,  and  accept  in  its  place  a mortgage  for  the  same 
amount  from  the  same  mortgagor  on  another  property. 
This  agreement  he  has  failed  to  carry  out ; he  may  have  a 
good  defence  for  not  doing  so,  but  that  I cannot  inquire 
into,  even  if  he  had  set  it  up  on  this  motion,  which  he  has 
not  chosen  to  do.  Subsequent  to  the  purchase  by  the 
Southgates,  Moore  assigns  over  the  mortgage  in  question  to 
his  wife,  who  brings  the  present  action  for  its  foreclosure. 
Why  he  assigned  it  to  his  wife  does  not  enter  into  the 
present  application,  although  referred  to  in  the  pleadings. 

The  new  Rules  refer  to  “claims  to  indemnity  as  such 
either  at  law  or  in  equity,  * * * by  express  contract 

or  by  implied  contract : by  express  contract  if  given  in 
terms  by  the  contract  between  the  two  parties ; by  implied 
contract  if  the  true  inference  to  be  drawn  from  the 
facts  is  that  the  parties  intended  such  indemnity,  even 
if  they  did  not  express  themselves  to  that  effect,  or  if  there 
is  a state  of  circumstances  to  which  the  law  attaches  a 
legal  or  equitable  duty  to  indemnifj7,  there  being  many 
cases  in  which  a remedy  is  given  upon  an  assumed 
promise  by  a person  to  do  what,  under  the  circumstances, 
he  ought  to  do Bowen,  L.  J.,  in  Birmingham  and 
District  Land  Co.  v.  London  and  North-Western  R.  W. 
Co.,  84  Ch.  D.  at  p.  274. 

In  Carshore  v.  N orth- Eastern  R.  W.  Co.,  29  Ch.  D.  344, 
the  Court  thought  that  if  the  defendants’  claim  was  good 
at  all,  it  would  be  a right  to  indemnity  arising  out  of  an 
implied  contract,  there  having  been  a request  by  a third 
party. 

Holding,  as  I do,  that  there  has  been  proven  a re- 
quest by  the  third  party  to  the  defendant  Southgate,  I 
am  of  opinion  that  the  case  is  a proper  one  in  which  a 
third  party  notice  should  be  given.  The  application  will 
be  refused;  the  third  party  to  have  the  time  for  filing  his 
defence  extended  four  days  ; costs  to  defendants  in  any 
event. 
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J.  T.  Moore  appealed  from  this  order,  and  his  appeal  was 
argued  before  Meredith,  J.,  in  Chambers,  on  the  29th 
October,  1894. 

. W.  H.  Blake,  for  the  appellant. 

J.  A.  Paterson,  for  the  respondents. 

Judgment  was  delivered  on  the  1st  November,  1894. 

Meredith,  J. — It  would  be  entirely  proper  and  con- 
venient that  all  the  matters  in  question  between  all  the 
parties  be  tried  in  the  one  action  and  at  the  same  time. 
They  all  relate  to  the  same  subject  matter,  and  are  parts 
of  the  same  transaction.  It  would  be  a waste  of  time  and 
expense,  and  a decided  inconvenience,  if  separate  actions 
were  necessary. 

But  that  is  not  the  question  here.  The  questions  are : 
does  the  practice  permit  of  such  a convenient  mode  of 
trial,  and,  if  so,  have  the  respondents  taken  the  proper 
course  to  obtain  it  ? 

They  say  that  they  are  entitled  to  '‘indemnity”  from 
the  third  party,  and  have  brought  him  into  the  action  by 
the  way  of  third  party  notice.  If  they  are  right  in  that, 
the  case  can  be  tried  as  I have  said  it  ought  to  be  tried. 

The  question,  then,  upon  this  branch  of  the  matter  is : 
are  these  respondents  entitled  to  claim  “indemnity”  from 
the  third  party,  within  the  meaning  of  the  word  “ indem- 
nity” as  used  in  Con.  Rule  No.  328,  as  amended  by  the 
new  Rule. 

Their  right  is — if  they  can  fasten  notice  of  their  agree- 
ment with  the  third  party  upon  the  plaintiff  before  she 
acquired  the  mortgage  which  she  is  seeking  to  foreclose, 
or  otherwise  bind  her  by  that  agreement — to  compel  the 
third  party  and  her  to  carry  out  that  agreement;  that  is, 
upon  receiving  an  assignment  of  the  other  mortgage,  to 
discharge  the  mortgage  in  question.  Failing  that,  their 
right  is  to  compel  the  third  party,  upon  receiving  an 
assignment  of  the  other  mortgage,  to  procure  a discharge 
of  the  mortgage  in  question : see  Berry  v.  Donovan , 21 
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A.  R.  14 : or  to  pay  damages  for  the  breach  of  his  agree- 
ment, the  measure  of  which  would  appear  to  be  the  differ- 
ence between  the  amount  the  respondent  must  pay  to 
procure  a discharge  of  the  mortgage  in  question  and  the 
actual  value  of  the  other  mortgage.  I am  quite  unable  to 
perceive  how  any  such  relief  can  be  considered  “indemnity”’ 
within  the  meaning  of  the  Con.  Rule,  as  interpreted  by  the 
cases. 

The  agreement  is  an  express  one ; there  is  no  room  for 
implication.  The  third  party  owned  the  mortgage;  what 
he  agreed  to  do  was  to  discharge  it  upon  receiving  an 
assignment  of  the  other  mortgage.  No  question  could 
then  have  arisen  of  any  indemnity ; there  was  nothing  to 
indemnify  against ; the  debt  was  due  to  him,  and  his 
agreement  was  to  discharge  it  simply. 

Therefore,  the  respondents  cannot  reach  the  desired  end 
in  the  way  they  are  seeking  to  reach  it,  and  this  appeal 
must  be  allowed,  and  the  third  party  notice  set  aside. 

But  it  does  not  follow  that  that  end  might  not  be  pro- 
perly reached  in  another  way.  I think  it  can.  I can 
perceive  nothing  preventing  the  respondents,  by  way  of 
counterclaim,  seeking  to  enforce,  against  the  plaintiff  and 
the  third  party,  the  agreement  in  question,  or,  in  the  alter- 
native, seeking  to  enforce  it  against  the  husband  alone,  or 
to  recover  damages  from  him  for  the  breach  of  the  agree- 
ment. They  can  properly  bring  him  in  as  a defendant, 
jointty  with  the  plaintiff,  to  their  counterclaim,  and,  having 
him  properly  before  the  Court  as  a defendant,  may,  I 
think,  have  the  benefit  of  the  Rules — either  directly  or  by 
analogy — as  to  the  relief  which  may  be  sought,  as  fully  as 
if  the  counterclaim  were  a cross-action. 

These  respondents  may  so  amend,  if  they  desire  to  do  so, 
within  one  week,  and,  in  that  case,  the  appeal  will  be 
allowed,  and  the  third  party  notice  will  be  set  aside,  with 
costs  to  the  third  party  in  any  event,  in  the  counterclaim. 
In  default  of  such  amendment,  the  appeal  will  be  so  allowed 
with  costs  payable  forthwith  after  taxation. 
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Purcell  et  al.  y.  Bergin  et  al. 

Costs — Failure  to  Establish  Will — Costs  of  Person  Named  as  Executor. 

Where  the  person  named  as  an  executor  in  a written  instrument  failed, 
in  the  final  result  of  this  action,  to  establish  it  as  the  last  will  of  the 
testator,  and  the  Court  of  last  resort  refused  to  order  that  his  costs  in- 
curred therein  should  be  paid  out  of  the  estate  : — 

Held , that  the  Court  of  first  instance  could  not  make  an  order  for  pay- 
ment, out  of  moneys  paid  into  that  Court  by  the  administrators  pendente 
lite,  of  these  costs  as  costs  of  the  litigation,  because  they  were  refused 
by  the  only  tribunal  which  had  jurisdiction  to  award  them,  nor  as  costs 
and  expenses  properly  incurred  by  the  applicant  in  the  performance  of 
his  duties  as  executor,  because  he  never  was  an  executor. 

[November  13,  1894. — Meredith,  C.  J.] 

This  was  an  application  by  the  defendant  John  Bergin 
for  an  order  for  payment  to  him,  out  of  the  moneys  in 
Court  to  the  credit  of  this  action,  of  his  costs  and  disburse- 
ments incurred  in  seeking  to  establish  a testamentary 
instrument,  under  which  he  claimed  to  be  one  of  the  execu- 
tors of  the  last  will  and  testament  of  Patrick  Purcell, 
deceased,  except  so  much  of  them  as  had  been  ordered  to 
be  paid  to  him  by  the  orders  and  judgments  pronounced 
in  the  course  of  the  litigation. 

The  application  was  argued  before  Meredith,  C.  J.,  in 
Chambers,  on  the  9th  November,  1894. 

W.  H.  Blake,  for  the  applicant. 

J.  H.  Moss,  contra. 

Judgment  was  delivered  on  the  13th  November,  1894. 

Meredith,  C.  J. — The  moneys  in  Court  were  paid  in  by 
the  administrators  pendente  lite  of  the  personal  estate,  who 
were  appointed  under  an  order  made  by  Rose,  J.,  by  which 
it  was  also  provided  that  the  proceedings  in  the  Surrogate 
Court  which  had  been  taken  to  obtain  probate  were  to  be 
removed  into  the  High  Court,  and  that  the  questions  at 
issue  in  them  should  be  disposed  of  in  this  action. 
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The  applicant  failed  to  sustain  the  claim  made  by  him, 
and  the  result  of  the  litigation  was  to  establish  another 
testamentary  instrument,  of  which  he  is  not  an  executor, 
as  the  last  will  and  testament  of  the  testator,  and  in 
accordance  with  that  result  probate  of  that  instrument 
was  on  the  5th  July  last  granted  by  the  Surrogate  Court 
of  the  united  counties  of  Stormont,  Dundas,  and  Glengarry, 
to  the  survivors  of  the  executors  named  in  it,  one  of  them 
having  died. 

It  follows,  therefore,  that  the  applicant  never  was  an 
executor  of  the  testator,  and  never  occupied  any  fiduciary 
position  towards  those  who  are  entitled  under  his  will,  and 
that  his  only  position  is  that  of  a litigant  unsuccessfully 
propounding  as  the  last  will  of  the  testator  a testamentary 
instrument  which  has  been  adjudged  not  to  be  his  last 
will.  I do  not  mean  to  say,  doing  this  in  his  own  interest, 
but  doing  it,  I assume,  on  behalf  of  those  who  would  have 
been  entitled  under  the  instrument  which  he  propounded. 

In  the  Court  of  first  instance,  and  in  the  Court  of  Appeal 
for  Ontario,  the  applicant  succeeded  in  establishing  the 
testamentary  instrument  which  he  propounded,  and  was 
allowed  and  has  been  paid  his  costs  between  solicitor  and 
client,  but  upon  appeal  to  the  Supreme  Court  of  Canada 
the  decisions  of  the  Courts  below  were  reversed,  and  the 
other  will  was  declared  to  be  the  last  will  of  the  testator. 
The  Supreme  Court  gave  no  costs  to  the  applicant  of  the 
appeals  to  that  Court,  though  it  did  not  disturb  the  dispo- 
sition of  the  costs  which  had  been  made  by  the  Courts 
below. 

It  appears  also  upon  the  material  before  me  that  upon 
the  settlement  of  the  certificate  of  the  Supreme  Court  an 
effort  was  made  on  the  part  of  the  applicant  to  have  it 
varied  so  as  to  provide  for  the  payment  out  of  the  estate 
of  his  costs  of  the  appeals  to  that  Court,  but  his  application 
was  unsuccessful. 

Mr.  Blake,  in  support  of  the  application,  contended  that, 
notwithstanding  the  disposition  of  the  costs  made  by  the 
Supreme  Court,  it  was  competent  for  me  to  make  the 
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order  asked  for,  and  that  I had  jurisdiction  to  order,  and 
that  it  was  a proper  case  for  ordering,  the  costs  and  dis- 
bursements to  be  paid  out  of  the  moneys  in  Court. 

I do  not  think  that  1 have  any  power  to  make  the  order. 

It  is  true  that  where  litigation  is  rendered  necessary  for 
the  purpose  of  determining  which  of  two  opposing  testa- 
mentary instruments  is  the  last  will  of  a testator,  the 
Court  in  disposing  of  the  costs  of  the  litigation  may  and 
often  does  direct  those  of  the  unsuccessful  party  to  be 
paid  out  of  the  estate,  but  the  difficulty  in  the  applicant’s 
way  here  is  that  in  this  case  the  Court  has  dealt  with  the 
question  of  the  costs  of  the  litigation,  and  having  done  so, 
that  question,  so  far,  at  all  events,  as  this  action  is  con- 
cerned, is  at  an  end. 

But  it  is  said  that  where  an  executor  is  unsuccessful  in 
litigation  to  which  he  is  a party  in  his  representative 
capacity,  the  fact  that  the  Court  has  not  in  the  litigation 
given  him  his  costs  out  of  the  estate  will  not  prevent  his 
afterwards  obtaining  them,  if  they  were  properly  incurred. 
That  is  no  doubt  the  case,  but  it  does  not  help  the  appli- 
cant. The  executor  may  obtain  payment  of  his  costs  out 
of  the  estate  in  the  case  suggested,  because,  and  only 
because,  he  is  an  executor,  and  therefore  entitled  to  be 
indemnified  out  of  his  testator’s  estate  for  all  costs  and 
expenses  properly  incurred  by  him  in  the  administration 
of  it ; but  the  applicant  is  not  and  never  was  an  executor. 

The  cases  referred  to  by  Mr.  Blake  (Waring  v.  Waring, 
5 Notes  of  Cases  296 ; Robins  v.  Dolphin , 29  L.  J. 
N.  S.  138,  reported  also  in  1 Sw.  & Tr.  518  ; Thorncroft  v. 
Lashmar,  31  L.  J.  N.  S.  150),  were  all  cases  in  which  the 
Court  which  made  the  order  for  the  payment  of  the  costs 
out  of  the  estate  was  the  Court  which  had  to  pass  upon 
the  question  of  the  validity  of  the  testamentary  instru- 
ment, and  it  directed  the  payment  of  the  costs  in  pro- 
nouncing the  final  judgment  in  the  proceeding  before  it, 
for  or  against  granting  of  probate. 

I have  not  overlooked  Mr.  Blake’s  contention  that,  as 
there  are  moneys  now  in  Court  to  the  credit  of  the  action 
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which  have  been  paid  in  by  the  administrators  pendente 
lite , I can,  therefore,  make  the  order  for  payment  of  the 
costs  and  disbursements ; but  that  fact  can,  I apprehend, 
make  no  difference,  for  if  I am  right  in  the  opinion  I have 
expressed,  I cannot  order  payment  of  them  as  costs  of  the 
litigation,  because  they  have  not  been  awarded  but  refused 
by  the  only  tribunal  which  has  jurisdiction  to  award  them, 
and  not  as  costs  and  expenses  properly  incurred  by  the 
applicant  in  the  performance  of  his  duties  as  executor, 
because  he  is  not  and  never  was  an  executor. 

I must,  therefore,  refuse  the  application,  but  under  the 
circumstances  I do  so  without  costs. 


Be  Daniel. 

Evidence — R.  S.  0.  cJi.  136,  sec.  12 — Infants — Insurance  Moneys — Petition 
for  Appointment  of  Trustee — Security — Letters  of  Guardianship — Certi- 
ficate of  Foreign  Court. 

Where  certain  infants  living  with  their  mother  in  the  Province  of  Nova 
Scotia  were  entitled,  to  insurance  moneys  payable  in  Ontario,  and  their 
mother  petitioned  to  be  appointed  trustee,  without  security,  under  R. 
S.  0.  ch.  136,  sec.  12,  as  amended  by  56  Viet.  ch.  32,  sec.  7,  to  receive 
such  moneys,  letters  of  guardianship  having  been  issued  to  her  by  a 
Probate  Court  of  the  Province  of  Nova  Scotia,  a certificate  of  the  Judge 
of  that  Court  shewing  the  facts  necessary  to  bring  the  case  within  the 
proviso  to  the  amending  section,  was  received  as  evidence  in  support  of 
the  petition. 

[November  19,  1894. — Meredith,  C.  J.] 

Petition  by  Bessie  Daniel,  the  mother  of  certain  infants, 
and  their  guardian  appointed  by  the  Court  of  Probate  for 
the  county  of  Halifax,  in  the  Province  of  Nova  Scotia,  to 
be  appointed  under  the  provisions  of  B.  S.  O.  ch.  136,  sec. 
12,  as  amended  by  56  Viet.  ch.  32,  sec.  7,*  trustee  to  receive 

* 56  Viet.  ch.  32,  sec.  7,  adds  the  following  to  section  12  : — 

(2)  Where  it  appears  upon  the  letters  of  guardianship  or  other  like 
document  issued  or  to  be  issued  by  a court  beyond  the  jurisdiction  of 
the  province,  or  by  a certificate  of  the  Judge  under  the  seal  of  such  court, 
that  it  has  been  shewn  to  the  satisfaction  of  such  court  that  the  deceased 
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the  shares  of  the  infants  of  the  moneys  payable  by  the 
Ontario  Mutual  Life  Assurance  Company  under  a policy 
of  insurance  on  the  life  of  their  father  for  $2,000,  the 
assurance  moneys  being  expressed  to  be  payable  to  the 
wife  and  children  of  the  assured,  who  did  not  apportion 
them,  nor  appoint  any  trustee  thereof.  The  petition  also 
asked  that  the  giving  of  security  by  the  proposed  trustee 
should  be  dispensed  with.  The  petitioner  and  the  infants 
lived  in  the  Province  of  Nova  Scotia. 

The  material  filed  in  support  of  the  petition  were  the 
affidavits  of  the  petitioner,  a certified  copy  of  the  letters  of 
guardianship  issued  by  the  Probate  Court  of  the  county  of 
Halifax  appointing  the  petitioner  guardian  of  the  persons 
and  estates  of  the  infants,  a copy  of  the  bond  given  by  the 
petitioner  to  the  Judge  of  the  Probate  Court  conditioned 
for  the  due  performance  of  her  duties  as  guardian,  and  a 
certificate  under  the  hand  of  the  Judge  and  the  seal  of  the 
Court,  stating  that  it  had  been  shewn  to  the  satisfaction 
of  that  Court  that  the  infants’  father  was  at  the  time  of 
his  death  domiciled  and  resident  within  its  jurisdiction ; 
that  the  petitioner  had  been  duly  appointed  by  that  Court 
the  legal  guardian  of  the  infants  ; that  security  had  been 
given  by  her  to  the  satisfaction  of  that  Court  on  her 
appointment  as  guardian  for  the  faithful  performance  of 
her  duties  as  such  ; that  all  the  infants  lived  with  the 
petitioner  within  the  jurisdiction  of  that  Court ; that  the 
petitioner  was  a fit  and  proper  person  to  be  such  guardian  ; 
and  that  such  security  had,  in  accordance  with  the  practice 
of  that  Court,  been  given  in  respect  of  and  for  the  due 

at  his  death  was  domiciled  or  resident  within  its  jurisdiction,  and  where 
security  to  the  satisfaction  of  the  court  has  been  given  by  the  guardian  or 
other  like  officer  appointed  by  the  said  letters  or  document,  then  the  High 
Court,  upon  application  for  the  appointment  of  the  said  guardian  or  like 
officer  as  trustee  under  this  section,  may  dispense  with  the  giving  of 
security,  provided  it  has  been  also  shewn  that  the  infants  reside  within 
the  jurisdiction  of  the  foreign  court,  and  that  the  proposed  trustee  is  a 
fit  and  proper  person,  and  that  the  security  has,  in  accordance  with  the 
practice  of  such  foreign  court,  been  given  in  respect  of  and  for  the  due 
application  and  account  of  the  money  payable  under  the  policy. 
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application  and  account  of  the  moneys  payable  under  the 
policy  above  referred  to. 


The  petition  was  presented  in  Chambers  before 
Meredith,  C.  J.,  on  the  9th  November,  1894. 

A.  E.  Hoskin , for  the  petitioner. 


Judgment  was  delivered  on  the  19th  November,  1894. 

Meredith,  C.  J. — The  existence  of  the  state  of  facts 
necessary  to  justify  the  granting  of  the  application  is  shewn 
by  the  production  of  the  letters  of  guardianship  and  the 
certificate  of  the  Judge  of  the  Court  out  of  which  they 
were  issued,  and  the  only  question  is  whether  the  facts, 
other  than  the  fact  that  the  deceased  at  his  death  was 
domiciled  or  resident  within  the  jurisdiction  of  that  Court, 
are  sufficiently  proved  by  the  production  of  the  certificate. 

Without  saying  that  in  all  cases  the  mode  of  proof 
adopted  should  be  taken  to  be  sufficient,  I think  that  in 
this  case,  as  the  certificate  is  that  of  the  Judge  of  a Court 
of  record  of  one  of  the  Provinces  of  the  Dominion,  I should 
hold  it  to  be  sufficient. 

The  applicant  will  be  appointed  trustee  in  accordance 
with  the  terms  of  the  prayer  of  her  petition,  and  the  giving 
of  security  will  be  dispensed  with. 
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Coffey  v.  Scane. 

Security  for  Costs — Delivery  out  of  Bond — Appeal  to  Court  of  Appeal — 

Execution. 

A defendant  is  not  entitled  to  have  delivered  out  to  him  for  suit  a bond 
for  security  for  his  costs  of  the  action  filed  by  the  plaintiff,  after  judg- 
ment in  the  defendant’s  favour  with  costs  in  the  High  Court,  while  an 
appeal  by  the  plaintiff  to  the  Court  of  Appeal  is  pending,  notwith- 
standing that  there  is  no  stay  of  execution  for  the  costs  awarded  to  the 
defendant. 

Hately  v.  Merchants’  Despatch  Co.,  12  A.  R.  640,  applied  and  followed. 

[November  23,  1894. — Meredith,  C.  J.] 

Appeal  by  the  plaintiff  from  an  order  of  one  of  the  local 
Judges  at  Chatham  dismissing  an  application  for  an  order 
staying  execution,  restraining  the  defendant  from  proceed- 
ing upon  a bond  for  security  for  costs  filed  by  the  plaintiff 
and  delivered  out  to  the  defendant  for  the  purposes  of  an 
action  thereon,  and  directing  the  defendant  to  refile  the 
bond,  under  the  circumstances  mentioned  in  the  judgment. 

The  appeal  was  argued  before  Meredith,  C.  J.,  in  Cham- 
bers, on  the  16th  November,  1894. 

H.  L.  Dunn,  for  the  plaintiff. 

L.  Gr.  McCarthy , for  the  defendant. 

Judgment  was  delivered  on  the  23rd  November,  1894. 

Meredith,  C. J. — A bond  for  security  for  costs  was  given 
by  the  plaintiff  in  the  usual  form. 

The  defendant  has  so  far  succeeded  in  the  action — it  hav- 
ing, by  the  judgment  of  the  Divisional  Court,  been  dis- 
missed with  costs.* 

The  plaintiff  has  appealed  from  that  judgment,  and  the 
appeal  is  now  pending. 

Upon  the  application  of  the  defendant,  the  local  Judge 
at  Chatham  made  an  order  for  the  delivery  of  the  bond  to 
him,  and  in  accordance  with  that  order  the  bond  has  been 
taken  off*  the  files  and  delivered  to  the  defendant.  The 
order  appears  to  have  been  made  ex  parte. 

* 25  0.  R.  22. 
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The  plaintiff  has  given  the  usual  bond  for  securing  the 
costs  of  the  appeal,  but  not  for  securing  payment  of  the 
costs  awarded  to  the  defendant  by  the  judgment  of  the 
Divisional  Court,  and  there  is,  consequently,  no  stay  of 
proceedings  upon  the  judgment. 

The  plaintiff  applied  to  the  local  Judge  for  an  order 
staying  execution  and  restraining  the  defendant  from  pro- 
ceeding on  the  bond,  and  for  the  refiling  of  it  by  the  defen- 
dant, but  his  application  was  dismissed.  The  appeal  to  me 
is  from  the  order  of  the  local  Judge  dismissing  this  appli- 
cation, and,  in  the  alternative,  for  an  order  staying  execu- 
tion, directing  the  defendant  to  refile  the  bond,  and  fixing 
the  amount  of  the  additional  security,  if  any,  to  be  fur- 
nished by  the  plaintiff,  dispensing  with  the  execution  by 
the  plaintiff  of  such  further  bond,  and  staying  proceedings 
by  the  defendant  on  the  bond  in  question. 

The  defendant’s  contention  is  that  upon  the  judgment  of 
the  Divisional  Court  being  entered,  the  condition  of  the 
bond  was  forfeited,  and,  inasmuch  as  there  was  no  stay  of 
proceedings  on  the  judgment  pending  the  appeal,  he  was 
entitled  to  take  the  bond  off  the  files  and  to  sue  upon  it. 

I am  of  opinion  that  this  contention  is  not  well  founded. 
The  appeal  is  but  a step  in  the  cause,  and  the  result  of  it 
may  be  that  the  judgment  to  be  entered  in  this  Court  will 
eventually  be  a judgment  in  favour  of  the  plaintiff.  It 
has  been  decided  that  a plaintiff  who  has  given  security 
for  costs  and  has  succeeded  in  the  Divisional  Court  is  not 
entitled  to  an  order  for  the  cancellation  of  his  bond  or  to 
take  out  of  Court  money  paid  into  Court  in  lieu  of  the 
giving  of  a bond : Hately  v.  Merchants  Despatch  Co.,  12 

A.  R.  640. 

The  decision  in  that  case  and  the  reasoning  upon  which 
it  is  based  seem  to  me  to  apply  equally  to  this  case.  If  a 
plaintiff  who  has  succeeded  in  the  Court  of  first  instance 
may  not  take  the  bond  given  by  him  off  the  files,  because 
the  purpose  it  was  designed  to  serve  has  not  been  accom- 
plished, for  the  reason  that  no  final  judgment  had  yet  been 
pronounced,  it  would  seem  to  follow  that  there  has  as  yet 
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been  in  this  case  no  breach  of  the  condition  of  the  bond 
entitling  the  defendant  to  have  it  delivered  to  him  in  order 
that  he  may  sue  upon  it. 

The  fact  that  execution  upon  the  judgment  in  appeal  is 
not  stayed  does  not,  I think,  help  the  defendant.  That, 
of  course,  entitles  him  to  take  any  proceedings  in  the  action 
which  the  practice  of  the  Court  may  permit  for  the  pur- 
pose of  recovering  the  costs  awarded  to  him,  but  does  not 
entitle  him  to  treat  the  bond  as  forfeited  or  entitle  him  to 
have  it  delivered  out  to  him.  See  the  remarks  of  Osier, 
J.A.,  in  Hately  v.  Merchants  Despatch  Co.,  supra,  atp.  658. 
See  also  Hawkins  Hill  Co.  v.  Want,  9 Times  L.  R.  481. 

The  appeal  must,  therefore,  be  allowed,  and  an  order 
must  go  directing  the  defendant  to  refile  the  bond. 

The  costs  of  the  appeal  and  of  the  application  to  the 
local  Judge  will  be  costs  in  the  cause  to  the  plaintiff  in  any 
event. 
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McClary  y.  Plunkett  et  al. 


Costs — Examinations  for  Discovery — Rule  1177 , Rescission  of — Rule  1381,. 

Effect  of  on  Pending  Actions — Order  for  Costs — Trial  Judge. 

By  Rule  1384,  Rule  1177  was  rescinded  and  a new  Rule  substituted,  pro- 
viding that  the  costs  of  every  interlocutory  examination  should  be 
borne  by  the  examining  party,  unless  otherwise  ordered. 

YV  here  an  action  was  begun  and  the  defendants  examined  for  discovery 
before  the  Rule  was  passed,  but  was  tried  and  judgment  given  after 
it  was  passed,  but  before  it  came  into  force  : — 

Held , that  the  new  Rule  applied,  and  the  taxing  officer  had  no  power  to 
tax  to  the  successful  plaintiff  the  costs  of  the  examination,  without  an 
order  therefor. 

Application  for  such  order  should  be  made  to  the  trial  Judge  at  the  trial 
or  immediately  after  judgment. 


[October  27,  1894. — Robertson , J.] 

This  action  was  begun  on  the  14th  February.  1894,  and 
was  brought  by  an  execution  creditor  of  the  defendant 
Thomas  A.  Plunkett  to  have  a conveyance  of  land  made 
by  him  to  his  mother,  the  defendant  Margaret  Plunkett, 
set  aside  and  declared  void  against  creditors.  Issue  was 
joined  on  the  24th  March,  1894. 

On  20th  April,  1894,  the  defendants  were  examined  for 
discovery,  at  the  instance  of  the  plaintiff,  under  Con.  Rule 
487. 

The  action  was  tried  on  the  9th  October,  1894,  by 
Armour,  C.  J.,  without  a jury,  and  judgment  was  given  in 
favour  of  the  plaintiff  with  costs. 

On  the  29th  September,  1894,  Con.  Rule  1384  was 
passed,  which  rescinded  Con.  Rule  1177,  and  substituted 
therefor  a Rule  in  these  words : “ The  costs  of  every 
interlocutory  viva  voce  examination  and  cross-examination 
shall  be  borne  by  the  party  who  examines,  unless  it  is 
otherwise  ordered,  as  to  the  whole  or  a part  of  the  examin- 
ation, by  a Judge  of  the  High  Court  in  actions  in  such 
Court,  and  in  actions  in  the  County  Court  by  a Judge  of 
that  Court. 

(2)  No  costs  of  obtaining  the  allowance  of  such  costs 
against  the  opposite  party  shall  be  taxed,  unless  so  ordered.” 
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This  Rule  was  not  published  in  the  Ontario  Gazette  until 
the  13th  October,  1894,  and  the  passing  of  it  was  not  in  any 
way  made  known  to  the  public  or  to  solicitors  until  the 
10th  October,  1894,  when,  with  other  Rules  passed  on  the 
same  day,  it  was  printed  in  the  issues  of  certain  newspapers 
published  in  the  city  of  Toronto. 

Con.  Rule  6 provides  that  “ every  Rule  hereafter  made 
shall  be  construed  as  intended  to  come  into  force  on  the 
seventh  day  after  the  day  of  its  publication  in  the  Ontario 
Gazette , unless  such  prior  publication  is  expressly  dis- 
pensed with  in  or  by  the  Rule.” 

The  old  Rule  1177  was  as  follows : “ The  costs  of  every 
examination  of  parties  or  of  officers  of  corporations  before 
the  trial,  or  otherwise  than  at  the  trial  of  an  action,  shall 
be  costs  in  the  cause,  but  the  Court  or  Judge  in  adjusting 
the  costs  of  the  action  shall  at  the  instance  of  any  party 
inquire,  or  cause  inquiry  to  be  made,  into  the  propriety  of 
having  made  such  examination ; and  if  it  is  the  opinion  of 
the  Court  or  Judge,  or  the  taxing  officer,  as  the  case  may 
be,  that  such  examination  has  been  had  unreasonably, 
vexatiously,  or  at  unnecessary  length,  the  costs  occasioned 
by  the  examination  shall  be  borne  in  whole  or  in  part  by 
the  party  in  fault.  The  taxing  officer  may  make  such 
inquiry  without  any  direction.” 

Upon  the  taxation  of  the  plaintiff’s  costs  of  the  action, 
Mr.  Thom,  taxing  officer,  ruled  that  the  plaintiff  was  not 
entitled  to  the  costs  of  examining  the  defendants  for  dis- 
covery, without  an  order  therefor  under  the  new  Rule. 

The  plaintiff  appealed  from  the  taxation,  upon  the  ground 
that  these  costs  should  have  been  allowed  without  an  order, 
and  moved  in  the  alternative  for  an  order  allowing  them. 

The  appeal  and  motion  were  argued  before  Robertson, 
J.,  in  Chambers,  on  the  25th  October,  1894. 

J.  E.  Jones,  for  the  plaintiff. 

Waldron,  for  the  defendants. 

Judgment  was  delivered  on  the  27th  October,  1894. 
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Robertson,  J. — The  question  which  arises  here  is  one 
in  regard  to  practice.  No  vested  right  is  interfered  with ; 
the  right  to  cross-examine  parties  for  the  purpose  of  dis- 
covery is  not  infringed  upon ; the  right  exists  still  to  the 
same  extent  as  it  did  before  the  rescission  of  Con.  Rule 
1177  ; but,  owing  to  what  has  become  an  abuse  of  the 
Rule,  it  has  been  thought  necessary  to  limit  the  right  as  to 
the  costs  incurred  in  such  a proceeding.  Until  lately  such 
costs  were  to  be  taxed  as  costs  in  the  cause,  unless  other- 
wise ordered  ; now  no  such  costs  are  chargeable  in  the 
cause  by  the  party  who  examines  unless  it  is  otherwise 
ordered ; so  that  the  substituted  Rule  merely  changes  the 
procedure.  That  being  the  case,  I think  it  clear  that  it 
has  a retroactive  effect,  and  applies  to  all  cases  which  are 
pending  at  the  time  of  its  coming  into  force,  there  being  no 
provision  that  it  shall  not  so  apply.  The  proceeding  which 
is  affected  by  the  Rule  is  the  allowance  of  costs  incurred 
in  a step  which  either  party  has  a right  to  avail  himself  of 
before  the  trial ; that  is,  long  before  the  question  of  costs 
comes  up ; and  it  cannot  be  disposed  of  until  the  time 
arrives  for  taxing  costs  on  entering  judgment,  etc.  Then 
the  question  arises  ; and  it  having  arisen,  the  taxing  officer 
says  no  such  allowance  can  be  made,  under  the  practice  as 
it  stands  now,  unless  a Judge  so  orders. 

[The  learned  Judge  then  referred  at  some  length  and 
quoted  from  the  cases  of  Cox  v.  Thomason , 2 Cr.  & J.  498  ; 
Wright  v.  Hale,  6 H.  & N.  227  ; and  Republic  of  Costa 
Rica  v.  Erlang er,  3 Ch.  D.  at  p.  69  ; and  proceeded :] 

There  is  no  injustice  in  the  Rule  here,  because  before 
the  original  Rule  was  rescinded  the  costs  of  examinations 
such  as  were  had  in  this  case  were  always  subject  to  be 
dealt  with  by  the  Court  or  Judge  when  adjusting  the  costs 
of  the  action. 

I am.  therefore,  of  opinion  that  the  taxing  officer  was 
right  in  not  allowing  the  costs  of  these  examinations  with- 
out an  order. 

I think,  however,  that,  inasmuch  as  the  substituted  Rule 
was  not  promulgated  until  the  day  after  the  trial,  there  is 
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reason  for  an  application  being  now  made  for  the  allowance ; 
but,  as  a matter  of  practice,  I think  such  application  should 
be  made  to  the  trial  Judge,  and  at  the  trial,  or  immediately 
after  his  judgment  is  pronounced,  and  not  to  a strange 
Judge  who  has  not  in  any  way  had  an  opportunit}"  of 
learning  the  facts  of  the  case. 

Without  making  this  a precedent,  I will  direct  that  the 
costs  of  the  examinations  referred  to  be  allowed  by  the 
taxing  officer  to  the  plaintiff  in  the  taxation  of  costs  in  the 
action.  But  no  costs  of  this  motion  should  be  allowed. 

The  following  cases  I have  referred  to,  as  well  as  those 
mentioned  above  : Attorney -General  v.  Sillem,  10  H.  L.  C. 
704  ; Warner  v.  Murdoch,  4 Ch.  D.,  per  James,  L.  J.,  at  p. 
752  ; Kimbray  v.  Draper,  L.  R.  3 Q.  B.,  at  p.  163. 


Boeck  v.  Boeck. 

Master’s  Report — Confirmation — A limony — Execution. 

Where  a reference  is  directed  to  the  Master  to  ascertain  and  state  the 
amount  of  alimony  which  the  defendant  should  pay,  execution  may  be 
issued  for  the  amount  found  by  his  report  before  confirmation  thereof. 
Lewis  v.  Talbot  Street  Gravel  Road  Co.,  10  P.  R.  15,  approved  and  followed. 

[November  26,  1894. — The  Queen’s  Bench  Division.'] 

An  action  for  alimony.  On  the  8th  February,  1894, 
judgment  was  given  declaring  the  plaintiff  entitled  to  a 
proper  allowance  by  way  of  alimony,  ordering  the  defen- 
dant to  pay  it,  and  referring  it  to  the  Master  in  Ordinary 
to  ascertain  and  state  what  would  be  a proper  sum  to  be 
paid,  and  to  appoint  time  and  place  for  payment.  On  the 
16th  July,  1894,  the  Master  made  his  report  finding  that 
the  proper  sum  to  be  paid  by  the  defendant  was  $15  per 
month  from  the  1st  September,  1893,  which  up  to  the  1st 
July,  1894,  amounted  to  $165,  of  which  the  plaintiff  had 
received  $30,  leaving  $135  due  by  the  defendant  at  the  date 
of  the  report. 
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The  plaintiff  on  the  27th  July,  1894,  issued  a writ  of  fi . 
fa.  against  the  goods  of  the  defendant,  and  on  the  28th 
July,  1894,  issued  an  appointment,  returnable  on  the  1st 
August,  1894,  for  the  examination  of  the  defendant  as  a 
judgment  debtor.  The  defendant  did  not  attend  thereon, 
and  on  the  6th  August,  1894,  the  plaintiff  moved  for  an 
order  for  his  commitment  or  for  the  issue  of  a ca.  sa. 
against  him  for  his  default,  and  on  that  motion  an  order 
was  made  by  Armour,  C.  J.,  for  the  issue  of  a ca.  sa. 

On  the  13th  August,  1894,  the  defendant  moved  for  an 
order  setting  aside  the  writ  of  fi.  fa.  issued  on  the  27th 
July,  1894,  and  rescinding  or  staying  proceedings  under 
the  order  of  the  6th  August,  1894.  This  motion  was  dis- 
missed by  Armour,  C.  J. 

The  defendant  appealed  to  the  Queen’s  Bench  Divisional 
Court  from  the  two  orders  of  Armour,  C.  J.,  upon  the 
ground  that  the  report  of  the  Master  had  never  been  con- 
firmed, and  the  time  for  moving  against  it  had  not  elapsed, 
and  there  was,  therefore,  no  foundation  for  the  issue  of  the 
writ  of  fi.  fa.  thereon,  and  upon  other  grounds. 

The  appeal  was  argued  before  Falconbridge  and 
Street,  JJ.,  on  the  26th  November,  1894. 

D.  0.  Cameron,  for  the  defendant,  cited  Foster  v.  Morden , 
9 P.  R.  70  ; Douthwaite  v.  Spensley,  18  Beav.  74  ; Craven 
v.  Ingham , 58  L.  T.  N.  S.  486  ; Nichols  v.  McDonald,  16 
Gr.  594  ; Freeborn  v.  Vandusen , 15  P.  R.  264;  Rule  848. 

G.  G.  Mills,  for  the  plaintiff,  referred  to  Rule  776  ; 
Lewis  v.  Talbot  Street  Gravel  Road  Co.,  10  P.  R.  15  ; In 
re  Yaggie,  7 U.  C.  L.  J.  O.  S.  293  ; Empringham  v.  Short, 
11  Sim.  78 ; Jellett  v.  Anderson,  8 P.  R.  387. 

Judgment  was  given  at  the  close  of  the  argument. 

The  Court,  approving  and  following  Lewis  v.  Talbot 
Street  Gravel  Road  Co.,  10  P.  R.  15,  held  that  it  was  not 
necessary  that  the  report  should  be  confirmed  before  execu- 
tion could  issue  thereon. 


Appeal  dismissed  with  costs. 
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Hollender  y.  Ffoulkes. 

Security  for  Costs — Time — Extension  of — Rule  485. 

Order  of  Street,  J. , ante  p.  225,  allowing  bond  for  security  for  costs, 
varied  by  extending,  pursuant  to  Rule  485,  the  time  for  giving  security. 

[November  19,  1894. — The  Queen's  Bench  Division.'] 

An  appeal  by  the  defendant  from  the  order  and  decision 
of  Street,  J.,  reported  ante  p.  225,  allowing  a bond  for 
security  for  costs  filed  by  the  plaintiff,  and  holding  that, 
although  by  the  terms  of  the  order  requiring  the  security 
the  action  was  dismissed  for  default  of  giving  it  within 
the  time  limited,  yet  the  defendant  had,  by  his  conduct, 
waived  the  benefit  of  the  dismissal. 

The  appeal  was  argued  before  a Divisional  Court  com- 
posed of  Armour,  C.  J.,  and  Falconbridge,  J.,  on  the  19th 
November,  1894. 

W.  H.  Bartram,  for  the  defendant.  There  was  no 
waiver. 

McBrayne,  for  the  plaintiff,  wTas  not  called  on. 

The  Court  held  that  it  was  unnecessary  to  determine 
the  question  of  waiver.  Rule  485  (as  amended  by  Rule 
1332)  provides  that  “ A Court  or  a Judge  shall  have  power 
to  enlarge  or  abridge  the  time  appointed  by  these  Rules, 
or  any  Rules  relating  to  time,  or  fixed  by  any  order,  for 
doing  any  act  or  taking  any  proceeding,  upon  such  terms 
(if  any)  as  the  justice  of  the  case  may  require  ; and  any 
such  enlargement  may  be  ordered  although  the  application 
for  the  same  is  not  made  until  after  the  expiration  of  the 
time  appointed  or  allowed.”  Under  this  Rule  the  order  of 
Mr.  Justice  Street  should  be  varied  by  adding  to  it  that 
the  time  for  giving  security  be  extended  up  to  and  in- 
cluding the  time  when  such  order  was  made ; and  the 
appeal  should  be  dismissed  with  costs. 

Order  accordingly . 
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Gibb  et  ux.  v.  Township  of  Camden. 

Costs — Third  Party — Rules  329 , 332. 

Where  in  an  action  for  negligence  the  defendants  served  a third  party, 
under  Rule  329,  with  notice  of  a claim  for  indemnity,  but  he  did  not 
appear  thereto,  and  no  order  was  made  or  applied  for  under  Rule  332  : — 
Held , that  he  was  under  no  obligation  to  take  any  proceeding,  and  was 
not  bound  by  the  result  of  the  action  ; and  his  subsequently  appearing 
at  the  trial  and  asking  to  be  made  a defendant  was  gratuitous,  and  he 
was  not  entitled  to  costs  against  the  defendants. 

[November  19,  1894. — Street , J.] 

This  was  an  action  brought  by  the  plaintiffs  to  recover 
damages  for  personal  injuries  sustained  by  them  owing  to 
an  obstruction  on  the  highway.  The  action  was  brought 
against  the  corporation  of  the  township  of  Camden  only 
they  served  one  Marsh  with  a notice  under  Rule  329,  on 
the  4th  April,  1894,  and  the  action  came  on  for  trial  at  the 
Chatham  Assizes  on  the  11th  April.  No  appearance  had 
been  entered  by  Marsh,  and  no  order  had  been  made  or 
applied  for  under  Rule  332  ; in  fact,  beyond  serving  the 
notice  the  defendants  had  taken  no  steps  towards  bringing 
in  Marsh.  He  appeared,  however,  at  the  trial  by  counsel, 
and  was  made  a defendant  in  the  action  at  his  own  request. 
The  jury  found  a verdict  for  the  defendants,  and  found 
specially  that  the  defendant  Marsh  had  created  no  obstruc- 
tion on  the  highway.  The  action  was  thereupon  dismissed, 
and  the  plaintiffs  were  ordered  to  pay  the  costs  of  the 
defendants  the  corporation. 

The  defendant  Marsh  now  moved  for  payment  of  his  costs 
by  the  corporation,  upon  the  ground  that  they  brought  him 
into  the  litigation. 

The  motion  was  argued  before  Street,  J.,  on  the  19th 
November,  1894. 

E.  W.  J.  Owens,  for  Marsh. 

M.  Wilson,  Q.  C.,  for  the  defendant  corporation. 

Judgment  was  delivered  on  the  same  day. 
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Street,  J. — I am  of  opinion  that  Marsh  is  not  entitled 
to  his  costs  under  the  particular  facts  of  this  case,  whatever 
his  rights  might  have  been  under  different  facts.  He  was 
not  brought  in  or  made  a party  by  the  corporation.  They 
only  served  him  with  a notice  ; if  he  had  appeared,  and  the 
corporation  had  then  applied  under  Rule  332  for  an  order 
giving  him  leave  to  defend,  provision  would  probably  have 
been  made  for  his  costs,  or  they  would  have  been  left  to 
the  trial  Judge  ; but  until  the  corporation  took  some  step 
beyond  merely  serving  him  with  notice,  he  was  under  no 
obligation  to  take  any  proceeding,  and  was  not  bound  by 
the  result  of  the  action.  His  course  then  in  appearing  at 
the  trial  and  asking  to  be  made  a defendant  was  entirely 
gratuitous,  and  must  be  taken  to  have  been  to  serve  his 
own  interests. 

I think  that  his  motion  for  costs  against  the  corporation 
must,  therefore,  be  dismissed  with  costs. 
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Re  Village  of  Preston  and  Klotz  et  al. 

Costs — Scale  of —Arbitration — Direction  of  Arbitrators — Municipal  Act , 
1892 , sec.  399 — Reference  bach. 

Where  upon  an  arbitration  under  sec.  385  et  seq.  of  the  Municipal  Act, 
1892,  the  arbitrators  made  their  award  and  directed  that  the  costs 
should  be  paid  by  the  land-owners,  but  did  not  fix  the  amount  nor 
direct  on  what  scale  they  should  be  taxed,  as  required  by  sec.  399  : — 
Held,  that  there  was  no  authority  for  their  taxation  either  upon  the  High 
Court  or  the  County  Court  scale. 

But  semble , that  upon  a proper  application  the  award  would  be  referred 
back  to  the  arbitrators  to  complete  it  in  the  matter  of  costs. 

[November  29,  1894. — Street , J.] 

Appeal  by  Klotz  and  Wardell  against  the  taxation  by 
the  local  taxing  officer  at  Berlin  of  the  costs  of  an  arbitra- 
tion and  award. 

An  arbitration  had  been  had  under  the  385th  and  follow- 
ing sections  of  the  Municipal  Act  of  1892,  between  the 
corporation  of  the  village  of  Preston  and  the  appellants 
regarding  the  price  of  certain  land  taken  from  them  by 
the  corporation.  The  arbitrators  made  their  award,  and 
directed  that  the  costs  of  it  should  be  paid  by  the  appel- 
lants in  equal  shares,  but  did  not  fix  the  amount  of  the 
costs  nor  direct  on  what  scale  they  should  be  taxed.  The 
corporation  brought  in  a bill  of  costs  to  the  local  taxing 
officer  at  Berlin  upon  the  High  Court  scale,  and  it  was  taxed 
upon  that  scale.  The  appellants  attended  upon  the  taxation 
and  objected  that  the  taxing  officer  could  not  tax  the  costs, 
as  the  arbitrators  had  not  directed  upon  what  scale  they 
should  be  taxed,  as  required  by  the  399th  section  of  the 
Municipal  Act,*  but  their  objection  was  disregarded,  and 
the  present  appeal  was  thereupon  brought. 

* 399.  The  arbitrators  shall  have  power  to  award  the  payment  by  any 
of  the  parties  to  the  other  of  the  costs  of  the  arbitration,  or  of  any  portion 
thereof,  and  may  either  direct  the  payment  of  a fixed  sum,  or  that  the 
costs  should  be  taxed  on  either  the  scale  of  the  High  Court,  or  of  the 
County  Court,  in  which  case  the  costs  shall  be  taxed  by  the  officer,  in  the 
county,  of  the  proper  Court,  without  any  further  order,  and  the  amount 
shall  be  payable  one  week  after  taxation.  Revision  by  the  principal  officer 
at  Toronto  may  be  had  upon  one  week’s  notice,  and  an  appeal  to  a J udge 
in  the  usual  manner. 
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The  award  had  been  adopted  by  the  corporation  by  by- 
law passed  on  20th  August,  1894. 

The  appeal  was  argued  before  Street,  J.,  in  Chambers, 
on  the  23rd  November,  1894. 

J.  H . Moss,  for  the  appellants. 

DuVernet,  for  the  corporation. 

Judgment  was  delivered  on  the  29th  November,  1894. 

Street,  J. — The  arbitrators  have  decided  that  the  land- 
owners  should  pay  the  costs  of  the  arbitration,  but  have 
not  fixed  any  sum,  nor  directed  that  they  should  be  taxed 
upon  any  particular  scale.  There  is,  therefore,  no  authority 
for  their  taxation  upon  the  High  Court  scale,  and  the 
appeal  must  be  allowed  with  costs.  Were  it  not  for  the 
provision  authorizing  the  arbitrators  to  fix  a sum  for  costs, 
I should  have  allowed  the  corporation  the  option  of  taking- 
costs  upon  the  lowest  scale ; but  it  may  be  that  the 
arbitrators  would  fix  a sum  lower  than  the  amount  taxable 
upon  the  lowest  scale,  and  I think  I have  no  right  to  assume 
a discretion  entrusted  to  them. 

Upon  a proper  application  the  award  would  probably  be 
referred  back  to  the  arbitrators  in  order  that  they  might 
make  it  complete  in  the  matter  of  costs  under  section  399. 
See  Harland  v.  Mayor  of  Newcastle , L.  R.  5 Q.  B.  47 ; 
R.  S.  O.  ch.  53,  sec.  37. 


Appeal  allowed  with  costs. 
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Georgian  Bay  Ship  Canal  and  Power  Acqueduct 
Company  v.  World  Newspaper  Company  of  Toronto. 


Security  for  Costs — Libel — Newspaper — R.  S.  0.  cli.  57,  sec.  9 — Criminal 
Charge — Incorporated  Company — Publication  in  Good  Faith. 

The  words  “involves  a criminal  charge  ” in  R.  S.  0.  ch.  57,  sec.  9,  sub- 
sec. (1)  (a),  mean  “ involves  a charge  that  the  plaintiff  has  been  guilty 
of  the  commission  of  a criminal  offence.” 

And  where  the  words  published  by  the  defendants  in  their  newspaper  of 
which  the  plaintiffs,  an  incorporated  company,  complained  in  an  action 
of  libel,  alleged  that  the  plaintiffs  had  tried  to  bribe  aldermen  by  issuing 
to  them  paid-up  stock  in  the  company  : — 

Held,  upon  an  application  for  security  for  costs  under  the  above  section, 
that  the  words  did  not  involve  a criminal  charge,  for  a corporation  can- 
not be  charged  criminally  with  a crime  involving  malice  or  the  intention 
of  the  offender. 

Mayor,  etc.,  of  Manchester  v.  Williams,  [1891]  1 Q.  B.  94,  followed. 

Journal  Printing  Co.  v.  MacLean,  25  0.  R.  509,  distinguished. 

And  where  the  defendants  by  affidavit  shewed  publication  in  good  faith 
and  other  circumstances  sufficient  under  the  above  section  to  entitle 
them  to  security  for  costs,  and  the  case  made  was  not  displaced  by  the 
cross-examination  of  the  deponent  on  his  affidavit,  an  order  was  made 
for  such  security. 


[November  29,  1894. — Meredith,  C.  J.] 

Appeal  by  the  defendants  from  an  order  of  the  Master 
in  Chambers  dismissing  their  application  under  R.  S.  O. 
ch.  57,  sec.  9,  for  security  for  costs  in  an  action  of  libel. 

The  alleged  libel  was  published  in  the  defendants’ news- 
paper on  the  10th  October,  1894,  and  was  to  the  effect 
that  the  plaintiffs,  an  incorporated  company,  had  tried  to 
bribe  the  aldermen  of  the  city  of  Toronto,  by  issuing  to 
them  paid-up  stock  in  the  company. 

In  support  of  the  application  for  security  for  costs,  the 
defendants  filed  an  affidavit  of  W.  F.  Maclean,  one  of 
the  editors  of  their  newspaper,  in  which  he  stated  that 
the  plaintiffs  were  endeavouring  to  obtain  from  the  cor- 
poration of  the  city  of  Toronto  a valuable  franchise, 
namely,  a contract  to  supply  the  city  with  heat,  light,  and 
power;  that  the  article  in  question  was  a fair  comment  on 
the  proceedings  and  negotiations  being  carried  on  by  the 
plaintiffs  with  the  city  council,  and  was  published  by  the 
defendants  in  good  faith,  without  any  malice  towards  the 
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plaintiffs  ; that  the  article,  as  the  deponent  was  advised 
and  believed,  was  substantially  true  and  correct,  and  the 
defendants  had  a good  defence  to  the  action  on  the  merits, 
and  the  action  was  trivial  and  frivolous,  and  the  plaintiffs 
in  their  negotiations  with  the  city  never  disclosed  who 
were  their  officers,  except  as  to  the  president  and  vice- 
president;  that  the  plaintiffs  were  a joint  stock  company, 
and  had  no  paid-up  stock,  and  were  not  possessed  of  pro- 
perty sufficient  to  answer  the  costs  of  the  action  if  a judg- 
ment should  be  given  for  the  defendants  ; and  that  the 
application  was  made  bond  fide  and  not  for  delay. 

No  other  affidavits  were  filed  on  the  motion,  but  Mr. 
Maclean  was  cross-examined  on  his  affidavit. 

R..  S.  0.  ch.  57,  sec.  9,  provides  that,  “ In  an  action 
brought  for  libel  contained  in  a public  newspaper  * * 

the  defendant  may  * * apply  to  the  Court  or  a Judge 

for  security  for  costs,  upon  notice  and  an  affidavit  * * 

shewing  that  the  plaintiff  is  not  possessed  of  property 
sufficient  to  answer  the  costs  of  the  action  in  case  a ver- 
dict or  judgment  be  given  in  favour  of  the  defendant, 
and  that  the  defendant  has  a good  defence  upon  the  merits, 
and  that  the  statements  complained  of  were  published  in 
good  faith,  or  that  the  grounds  of  action  are  trivial  or 
frivolous.  * *. 

(a)  But  where  the  alleged  libel  involves  a criminal 
charge  the  defendant  shall  not  be  entitled  to  security  for 
costs  under  this  Act,  unless  he  satisfies  the  Court  or  Judge 
that  the  action  is  trivial  or  frivolous.  * *” 

The  appeal  was  argued  before  Meredith,  C.  J.,  in 
Chambers,  on  the  16th  November,  1894. 

J.  Baird,  for  the  defendants. 

J.  F.  Edgar,  for  the  plaintiffs. 

Judgment  was  delivered  on  the  29th  November,  1894. 

Meredith,  C.  J. — This  is  an  appeal  from  an  order  of 
the  Master  in  Chambers  dismissing  an  application  by  the 
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defendants  for  security  for  costs,  under  the  provisions  of 
R.  S.  0.  ch.  57,  sec.  9. 

Two  questions  were  discussed  before  me,  whether 
the  words  charged  involved  “a  criminal  charge”  within 
the  meaning  of  the  Act,  and,  secondly,  whether  the  primd 
facie  case  of  publication  in  good  faith  made  by  the  defen- 
dants by  the  affidavit  filed  on  their  behalf  was  displaced 
by  the  cross-examination  of  their  manager  on  his  affi- 
davit. The  charge  which  the  defendants  made  in  the  article 
complained  of  was,  as  the  statement  of  claim  alleges,  that 
the  plaintiffs  had  tried  to  bribe  the  aldermen  of  the  city 
of  Toronto  by  issuing  to  them  paid-up  stock  in  the  plain- 
tiffs’ company. 

The  question  for  decision  is  not  whether  the  words 
charged  are  actionable,  as  to  which  the  case  of  Mayor , etc ., 
of  Manchester  v.  Williams,  [1891]  1 Q.  B.  94,  is  against 
the  plaintiffs,  but  whether,  as  I construe  the  words  “ in- 
volves a criminal  charge,”  they  involve  a charge  that  the 
plaintiffs  had  been  guilty  of  the  commission  of  a criminal 
offence. 

The  ratio  decidendi  in  the  case  referred  to  was  that  the 
action  did  not  lie  because  a corporation  could  not  be  guilty 
of  bribery  and  corruption,  and,  if  that  be  so,  it  is  con- 
clusive upon  the  first  point. 

It  may  be  that  an  action  may  lie  by  a trading  corpora- 
tion for  words  imputing  to  it  acts  such  as  those  alleged  in 
this  case,  because  such  charges  may  tend  to  injure  the 
business  of  the  corporation,  though  they  amount  in  law, 
so  far  as  they  may  be  taken  to  charge  the  commission  of 
a criminal  offence,  only  to  charges  against  the  officers  and 
agents  of  the  corporation,  in  the  conduct  of  its  business. 
This  seems  to  have  been  the  principle  upon  which  the 
Court  proceeded  in  the  case  of  Journal  Printing  Go.  v. 
MacLean,  recently  decided  by  the  Queen’s  Bench  Divisional 
Court,  25  0.  R.  509.  See  also  Owen  Sound  Building  and 
Savings  Society  v.  Meir , 24  O.  R.  109. 

The  rule  as  to  the  criminal  liability  of  a corporation  is 
thus  stated  in  Morawetz  on  Private  Corporations,  2nd  ed., 
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sec.  732  : “ It  follows  that  a corporation  cannot  be  charged 
criminally  with  a crime  involving  malice,  or  the  intention 
of  the  offender;”  though  a corporation  may  be  indicted  for 
doing  any  act  which  is  indictable,  without  regard  to  the 
intention  of  the  offender : Regina  v.  Bradford  Navigation 
Go.,  6 B.  & S.  631. 

Then  as  to  the  second  point.  As  the  Master  in  Cham- 
bers proceeded,  as  was  admitted,  on  the  first  ground  only, 
I am  not  embarrassed  by  the  consideration  that,  in  rever- 
sing his  order,  I am  interfering  with  the  exercise  of  his 
discretion  in  refusing  the  order. 

Conceding  that,  although  the  affidavit  filed  on  behalf 
of  the  defendants  shews  that  the  publication  complained 
of  was  made  in  good  faith,  I must  look  at  the  depositions 
of  the  deponent  on  his  cross-examination  upon  it,  and 
if,  from  a perusal  of  them,  it  is  shewn  that  publication 
in  good  faith  is  not  made  out,  the  order  should  not  be 
granted,  I am  unable  to  say  from  such  a perusal  that  the 
case  made  by  the  affidavit  is  displaced,  and  having  regard 
to  the  evident  purpose  which  the  legislation  was  designed 
to  serve,  and  the  principle  upon  which,  according  to  the 
case  of  Bennett  v.  Empire  Printing  and  Publishing  Co., 
16  P.  R.  63,  the  application  is  to  be  dealt  with,  I think  that 
the  defendants  have  made  out  a case  entitling  them  to  the 
order. 

The  appeal  will,  therefore,  be  allowed,  and  the  order  for 
security  for  costs  granted. 

The  costs  of  the  appeal  and  of  the  application  to  the 
Master  in  Chambers  will  be  costs  in  the  cause  to  the  defen- 
dants in  any  event. 
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Macdonald  v.  World  Newspaper  Company  of  Toronto. 


Security  for  Costs — Libel — Newspaper — R.  S.  0.  ch.  57,  sec.  9 — Criminal 
Charge — “ Blackmail  ” — Criminal  Code , sec.  406 — “ Trivial  or  Frivolous.  ” 

Upon  an  application  under  R.  S.  O.  ch.  57,  sec.  9,  for  security  for  costs 
in  an  action  for  libel,  in  which  the  words  complained  of,  published  in 
the  defendants’  newspaper,  accused  the  plaintiff  of  attempted  ‘ ‘ black- 
mail ” : — 

Held,  that  the  words  might  bear  such  a meaning  as  to  charge  the  indict- 
able offence  defined  by  sec.  406  of  the  Criminal  Code,  and  the  question 
whether  they  did  so,  when  read  with  the  context,  was  for  the  jury,  and 
one  which  should  not  be  determined  upon  this  application  ; and  the 
Master  in  Chambers  having  held  that  they  ‘ ‘ involved  a criminal 
charge,”  his  decision  should  not  be  interfered  with. 

An  action  cannot  be  considered  “trivial  or  frivolous  ” within  the  meaning 
of  sec.  9 merely  because  the  existence  of  a good  defence  on  the 
merits  is  shewn  by  the  defendant’s  affidavit,  and  not  contravened  by  an 
affidavit  of  the  plaintiff.  The  latter  may  properly  consider  that  upon 
an  application  for  security  for  costs  a denial  on  oath  of  the  truth  of  the 
charges  against  him  is  unnecessary. 

[November  2,  1894. — The  Master  in  Chambers .] 
[November  29,  1894. — Meredith,  C.  J.] 

Motion  by  the  defendants  under  E.  S.  O.  ch.  57,  sec.  9, 
for  an  order  for  security  for  costs  in  an  action  brought  by 
the  plaintiff  for  libel,  in  respect  of  words  used  in  an  article 
published  by  the  defendants  in  their  newspaper.  The  facts 
are  stated  in  the  judgments. 

The  motion  was  argued  before  the  Master  in  Chambers 
on  the  1st  November,  1894. 

J.  Baird,  for  the  defendants. 

A.  W.  Ballantyne,  for  the  plaintiff. 

Judgment  was  delivered  on  the  following  day. 

The  Master  in  Chambers. — For  the  plaintiff  it  is  con- 
tended that  the  article  complained  of  contains  a charge  of 
a criminal  offence  by  the  plaintiff,  and  therefore  no  order 
should  be  made. 

The  words  involving  the  criminal  charge  are  as  follows : 
“ He  tried  to  blackmail  those  who  desired  the  franchise  out 
of  large  sums  of  money.” 
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The  question  is,  does  the  word  “ blackmail  ” convey  the 
meaning  that  the  plaintiff  has  put  upon  it  in  his  statement, 
namely,  “ that  the  plaintiff  had  committed  a crime  punish- 
able by  law,  and  that  the  plaintiff  threatened  to  accuse 
those  who  desired  to  procure  the  franchise  for  the  running 
of  the  street  railway  in  the  city  of  Toronto  of  some  offence 
punishable  by  law  with  the  intent  to  extort  from  them  a 
large  sum  of  money.” 

The  meaning  of  the  word  “ blackmail  ” as  given  in  the 
Standard  Dictionary  is  “ extortion  by  intimidation,  especi- 
ally extortion  of  money  by  threats  or  accusation.” 

In  Edsall  v.  Brooks,  17  Abb.  P.  R.  (N.  Y.)  at  p.  226, 
Judge  Monell  in  delivering  the  judgment  of  the  Court 
said  : Blackmail’  (from  maille,  French,  signifying  a small 

coin),  is  defined  to  be  a certain  rent  of  money,  coin,  or  other 
thing  paid  to  persons  upon  or  near  the  borders,  being  men 
of  influence,  and  allied  with  certain  robbers  and  brigands, 
to  be  protected  from  their  devastation  (Wharton’s  Law 
Lex.  101.)  Substantially,  we  now  attach  the  same  meaning 
to  the  term.  In  common  parlance,  and  in  general  accepta- 
tion, it  is  equivalent  to,  and  synonymous  with,  extortion — 
the  exaction  of  money,  either  for  the  performance  of  a 
duty,  the  prevention  of  an  injury,  or  the  exercise  of  an 
influence.  It  supposes  the  services  to  be  unlawful,  and  the 
payment  involuntary.  Not  unfrequently  it  is  extorted  by 
threats,  or  by  operating  upon  the  fears  or  the  credulity,  or 
by  promises  to  conceal,  or  offers  to  expose,  the  weaknesses, 
the  follies,  or  the  crimes  of  the  victim.  There  is  moral 
compulsion,  which  neither  necessity,  nor  fear,  nor  credulity 
can  resist.  It  cannot  be  doubted,  I think,  that  the  term 
‘ blackmailing  ’ is  invariably  regarded  as  an  unlawful  act ; 
and  though,  from  its  indefiniteness  and  comprehensiveness, 
the  offence  is  not  classified  as  a distinct  crime,  nevertheless, 
it  is  believed  to  be  criminal,  and  to  charge  a man  with 
‘ blackmailing,’  is  equivalent  to  charging  him  with  a 
crime.” 

I am,  therefore,  of  opinion  that  the  plaintiff  has  been 
charged  with  words  involving  a criminal  offence  punishable 
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under  our  Criminal  Code,  and  that  the  motion  must  bo 
refused  with  costs  to  the  plaintiff  in  any  event. 


The  defendants  appealed  to  a Judge,  and  their  appeal 
was  argued  by  the  same  counsel  before  Meredith,  C.  J.,  in 
Chambers,  on  the  12th  November,  1894. 

Judgment  was  delivered  on  the  29th  November,  1894. 

Meredith,  C.  J. — This  appeal  is  from  an  order  of  the 
Master  in  Chambers  refusing  the  defendants’  application 
for  security  for  costs  under  the  provisions  of  R.  S.  O.  ch. 
57,  sec.  9. 

The  words  complained  of,  so  far  as  they  are  material  to 
the  present  inquiry,  are,  “ what  is  the  record  of  the  ‘trusted 
agent  ’ of  the  said  aqueduct  company  in  regard  to  another 
franchise,  that  of  the  street  railway  ? Why,  he  tried  to 
blackmail  those  who  desired  the  franchise  out  of  large 
sums  of  money,  not  in  the  interests  of  the  city,  but  of  him- 
self. Is  it  not  a fair  inference  that  this  same  ‘ trusted 
agent  ’ would  compel  the  city  to  pay  tribute  to  him  or  his 
company,  should  the  city  ever  desire  to  go  to  Lake  Simcoe 
for  water.” 

The  learned  Master  in  Chambers  was  of  opinion  that 
these  words  “ involved  a criminal  charge  ” within  the 
meaning  of  the  Act,  and  that  the  charge  involved  was  the 
indictable  offence  defined  by  section  406  of  the  Criminal 
Code,  1892. 

I am  unable  to  say  that  this  view  was  wrong.  The 
case  referred  to  by  the  Master  in  his  judgment — Edsall  v. 
Brooks , 17  Abb.  P.  R.  (N.  Y.)  at  p.  226 — shews  that  the 
words  may  bear  the  meaning  attributed  to  them,  and  the 
question  whether  they  do  so,  when  read  in  connection  with 
the  context,  is  a question  for  the  jury,  and  one  which  I 
ought  not  to  determine  on  an  application  such  as  this. 

It  was  urged  by  the  defendants’  counsel  that,  even  if  a 
criminal  charge  be  involved,  I ought  to  hold  that  the  action 
is  “ trivial  or  frivolous,”  but  I do  not  think  that  I should 
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do  so.  The  offence  charged  is  certainly  not  a trivial  one, 
and  although  it  is  true  that  the  affidavits  filed  by  the 
defendants  contain  a statement  that  the  allegations  con- 
tained in  the  alleged  libel  are  true,  and  the  plaintiff  does 
not  upon  affidavit  depose  to  their  untruth,  and,  therefore,  in 
a certain  sense,  the  action  may  be  said  to  be  a trivial  one, 
that  is  to  say,  one  in  which,  if  the  facts  are  found  at  the 
trial  to  be  as  they  appear  upon  the  affidavits  before  me, 
must  fail,  it  must  be  borne  in  mind  that  the  practice  in 
applications  such  as  this  is  not  to  enter  upon  an  inquiry 
which  would  be  tantamount  to  a trial  of  the  questions 
involved  in  the  action,  and  the  plaintiff  may,  therefore, 
have  felt  that  a denial  on  oath  of  the  truth  of  the  charges 
made  against  him  was  unnecessary. 

I therefore  think  that  the  absence  of  such  a denial  by 
the  plaintiff  does  not  justify  me  in  determining  that  the 
action  is  trivial  or  frivolous,  within  the  meaning  of  the 
Act. 

I have  not  overlooked  the  fact  that  the  inquiry  is  not 
as  to  the  triviality  or  frivolousness  of  the  charge  but  of  the 
action. 

That  my  view  in  this  respect  is  the  correct  one,  is,  I 
think,  borne  out  by  a consideration  of  the  fact  that  it  is 
not  enough  for  a defendant  in  order  to  entitle  him  to  the 
order  to  make  out  that  he  has  a good  defence  on  the 
merits  ; he  must  shew,  where  a criminal  charge  is  involved, 
that  the  action  is  trivial  or  frivolous.  This  language  points 
clearly,  I think,  to  the  necessity  in  such  cases  of  something 
different  from  the  mere  existence  of  a good  defence  on  the 
merits  being  shewn  before  the  action  can  be  held  to  be 
trivial  or  frivolous. 

The  appeal  is,  therefore,  dismissed ; the  costs  of  it  to  be 
costs  in  the  cause  to  the  plaintiff*  in  any  event. 
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Carlisle  v.  Roblin  et  al. 


Costs — Taxation — Searching  Affidavit — Registrar's  Abstract — Counsel  Fee 
on  Ex  Parte  Order — Filing  Order — Engrossing — Counsel  Fees — Discre- 
tion— Witness  Fees— Brief. 

Upon  taxation  of  costs,  the  following  items  should  not  be  taxed  against 
the  opposite  party  : 

1.  Attendance  to  search  affidavit  on  production. 

2.  Attendance  to  bespeak  and  for  registrar’s  abstract  to  prepare  for  litiga- 
tion or  prove  title. 

3.  Counsel  fee  on  attendance  to  obtain  ex  parte  order. 

4.  Attendance  to  file  order  for  subpoena. 

5.  Engrossment  of  same  order. 

The  question  of  the  allowance  of  counsel  fees  is  one  for  the  discretion  of 
the  taxing  officer  ; and  where  the  action  is  strenuously  contested  on 
both  sides,  it  is  proper  to  allow  fees  to  both  senior  and  junior  counsel. 

Where  witnesses  in  attendance  at  the  trial  are  not  called,  the  onus  is  on 
the  party  subpoenaing  them  to  shew  their  relevancy. 

Where  fees  paid  to  such  witnesses  are  disallowed,  the  portions  of  counsel’s 
brief  containing  their  evidence  should  also  be  disallowed. 

[December  11,  1894. — Boyd , C.] 


Appeal  by  the  defendants  from  the  taxation  of  the 
plaintiff’s  costs  by  the  local  Registrar  at  Picton  in  an 
action  for  damages  for  trespass  to  lands  and  for  an  injunc- 
tion. 

The  objections  to  the  taxation  appear  in  the  judgment. 

The  appeal  was  argued  before  Boyd,  C.,  in  Chambers, 
on  the  10th  December,  1894. 

D.  Armour,  for  the  defendants. 

Alcorn,  Q.C.,  for  the  plaintiff. 


Judgment  was  delivered  on  the  following  day. 

Boyd,  C. — I make  the  following  rulings  as  to  the 
appeal  on  taxation : 

1.  Search  affidavit  on  production.  This  attendance  is  not 
now  taxed  as  against  the  opposite  party  ; it  is  a measure  of 
precaution  which  the  client  pays  for,  not  the  opponent. 

2.  Attending  to  bespeak  and  for  Registrar’s  abstract 
should  not  be  allowed.  This  is  to  prepare  the  plaintiff  for 
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litigation,  or  to  enable  him  to  prove  his  title,  and  is  not 
taxable  against  the  defendant. 

3.  No  fiat  should  be  granted  for  counsel  fee  for  an  atten- 
dance to  obtain  an  ex  parte  order.  The  tariff  does  not 
contemplate  it,  and  it  is  not  to  be  stretched  to  cover  such 
a case  (No.  93  tariff). 

4.  Attendance  to  file  order  for  subpoena  should  not  be 
allowed,  as  it  is  included  in  attendance  for  subpoena. 

5.  The  engrossment  of  this  order  should  not  be  allowed. 
That  is  sufficiently  covered  in  the  charge  for  drawing  an 
ex  parte  order. 

6.  I do  not  interfere  with  taxation  of  first  and  second 
counsel  fees.  I have  conferred  with  the  trial  Judge,  and  he 
said  that  the  action  was  strenuously  contested  on  both 
sides,  and  the  matter  is  one  for  the  discretion  of  the  taxing 
officer. 

7.  After  conference  with  the  J udge,  I think  the  wit- 
nesses not  called  should  be  disallowed.  The  Judge  did  not 
stop  the  giving  of  any  evidence  going  to  establish  the  plain- 
tiff’s right  of  property  in  the  place  trespassed  upon : nor 
was  there  anything  arising  out  of  the  defendants’  line  of 
evidence  which  dispensed  with  the  necessity  of  the  plain- 
tiff proving  the  site  of  his  fence  being  on  his  own  land. 
His  recollection  does  not  accord  with  the  matter  as  pre- 
sented in  the  affidavit  of  the  plaintiff,  and,  the  witnesses 
not  being  examined,  the  onus  is  on  the  party  who  subpoe- 
nas to  shew  their  relevancy.  In  this  he  has  failed. 

8.  The  ruling  on  this  head  will  also  necessitate  the  dis- 
allowance of  their  evidence  as  briefed  for  counsel. 

9.  I reserve  leave  to  plaintiff  to  procure  any  certificate 
in  order  to  tax  professional  fees  to  the  witness  Herman.* 

I give  no  costs  of  this  appeal,  as  success  is  divided. 


See  57  Viet.  ch.  25  (0.). 
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Malcolm  v.  Race. 

Discovery — Action  for  Penalties — Close  of  Pleadings — Notice  of  Trial. 

The  plaintiff  is  not  entitled  to  examine  the  defendant  for  discovery  in  an 

action  for  penalties  under  the  Ontario  Elections  Act,  1892. 

Hunnings  v.  Williamson,  10  Q.  B.  D.  459,  and  Martin  v.  Treacher,  16 

Q.  B.  D.  507,  followed. 

A defendant  by  simply  taking  issue  upon  the  statement  of  claim  closes 

the  pleadings,  and  may  then  serve  notice  of  trial. 

Hare  v.  Cawthrope,  IIP.  R.  353,  followed. 

[November  17,  1894. — Meredith,  C.J.] 

An  appeal  by  the  defendant  from  part  of  an  order  of  the 
local  Judge  at  Stratford  requiring  the  defendant  to  attend 
at  his  own  expense  for  examination  for  discovery  in  the 
action ; and  a cross-appeal  by  the  plaintiff  from  another 
part  of  the  same  order  dismissing  the  plaintiff’s  motion 
to  set  aside  a defence  or  joinder  of  issue  delivered  by  the 
defendant,  and  a notice  of  trial  served  by  him. 

The  action  was  to  recover  penalties  under  the  Ontario 
Elections  Act,  1892. 

The  statement  of  claim  was  delivered  on  the  25th  Octo- 
ber, 1894. 

On  the  2nd  November,  1894,  the  defendant  delivered  a 
pleading,  entitled  “joinder  of  issue,”  which  simply  stated 
that  “ the  defendant  joins  issue  on  the  plaintiff’s  statement 
of  claim.” 

No  further  or  other  pleading  was  delivered. 

On  the  6th  November,  1894,  the  defendant  served  a 
notice  of  trial  for  the  sittings  at  Stratford  beginning  on 
the  16th  November,  1894. 

The  plaintiff  having  issued  an  appointment  for  the 
examination  of  the  defendant  for  discovery,  the  defendant  • 
attended  before  the  local  Master  at  Stratford,  on  the  6th 
November,  1894,  but  declined  to  be  examined. 

The  plaintiff,  therefore,  moved  before  the  local  Judge  for 
an  order  striking  out  the  defence,  requiring  the  defen- 
dant to  attend  for  examination,  and  setting  aside  the  notice 
of  trial. 
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The  local  Judge  ordered  that  the  defendant  should  attend 
for  examination,  and  that  in  default  of  attendance,  his 
pleading  should  be  struck  out,  but  refused  to  set  aside  the 
notice  of  trial. 

Both  parties  appealed,  and  the  appeals  were  argued 
before  Meredith,  G.J.,  in  Chambers,  on  the  16th  Novem- 
ber, 1894. 

Aylesworth,  Q.C.,  for  the  defendant. 

W.  H.  Blake , for  the  plaintiff. 

Judgment  was  delivered  on  the  following  day. 

Meredith,  C.  J. — Upon  the  authority  of  Hannings  v. 
Williamson,  10  Q.  B.  D.  459,  and  Martin  v.  Treacher,  16 
Q.  B.  D.  507,  I must  hold  that  the  plaintiff  is  not  entitled 
to  have  an  examination  of  the  defendant  for  discovery  in 
an  action  for  penalties.  These  are  express  decisions  upon 
the  point,  and  I ought  to  follow  them  ; and,  although 
under  our  practice  no  order  is  necessary  for  the  examina- 
tion of  a party  for  discovery,  it  is  better  to  stop  such  an 
examination  in  limine  than  to  allow  it  to  proceed  subject 
to  objections  to  questions  which  may  be  asked,  for  I think 
no  question  can  be  put  which  the  defendant  will  be  bound 
to  answer.  I,  therefore,  allow  the  defendant’s  appeal. 

The  plaintiff’s  appeal  is  on  the  question  of  practice 
whether  by  simply  joining  issue  upon  the  statement  of 
claim  the  defendant  can  close  the  pleadings  and  serve  a 
regular  notice  of  trial.  Hare  v.  Gavjthrope,  11  P.  B.  353, 
must  be  regarded  as  deciding  that  point  in  favour  of  the 
defendant,  and  I am  bound  to  follow  it.  The  plaintiff’s 
appeal  will,  therefore,  be  dismissed. 
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Offord  y.  Bresse  ET  AL. 

Writ  of  Summons — Service  out  of  Jurisdiction — Ride  271  ( e ) — Breach  of 
Contract  within  Jurisdiction. — Letter. 

The  defendants,  resident  in  the  Province  of  Quebec,  there  wrote  and 
posted  to  the  plaintiff  in  Ontario  a letter  putting  an  end  to  a contract 
of  hiring  entered  into  in  Quebec  between  the  parties  : — 

Held , in  an  action  for  wrongful  dismissal,  that  the  breach  of  the  contract 
occurred  in  Quebec,  the  receipt  of  the  letter  by  the  plaintiff  not  being 
the  breach,  but  only  evidence  of  it ; and  service  of  the  writ  of  summons 
on  the  defendants  in  Quebec  could  not  be  allowed  under  Rule  271  (e). 
Cherry  v.  Thompson,  L.  R.  7 Q.  B.  573,  followed. 

[September  7,  1894. — The  Master  in  Chambers.'] 
[September  21,  1894. — Rose,  J.] 

[November  19,  1894 .—The  Queen's  Bench  Division.] 

Motion  by  the  defendants  for  an  order  setting  aside  the 
service  upon  them  in  the  Province  of  Quebec  of  the  writ 
of  summons  and  statement  of  claim  in  this  action,  on  the 
ground  that  the  defendants  were  British  subjects  resident 
out  of  the  jurisdiction,  and  this  Court  had  no  power  to 
entertain  the  action  or  to  allow  the  service. 

Action  for  the  wrongful  dismissal  of  the  plaintiff,  who 
claimed  $1,000  damages. 

The  plaintiff  was  employed  in  Quebec  in  1887  or  1888 
by  Mr.  G.  Bresse,  since  deceased,  as  a traveller  in  Ontario 
for  the  firm  of  Bresse  & Co.,  whose  place  of  business  was 
in  Quebec.  This  employment  continued  until  the  death  of 
Mr.  G.  Bresse.  The  plaintiff  was  always  paid  his  salary 
in  Quebec,  generally  by  means  of  drafts  on  the  firm,  he 
paying  the  discount.  After  the  death  of  Mr.  G.  Bresse  the 
defendants  retained  the  plaintiff  in  their  service.  A letter, 
dated  at  Quebec,  the  29th  April,  1892,  was  written  by  the 
defendants  and  sent  to  and  received  by  the  plaintiff  at 
Kingston,  Ontario,  in  which  they  said : “ Your  post  will 
continue  as  before,  on  salary  $900.”  The  plaintiff  did  not 
answer  this  letter,  but  merely  accepted  the  situation  and 
drew  on  the  defendants  for  his  salary  as  before. 

The  engagement  continued  in  this  way  until  the  6th 
September,  1893,  when  the  defendants  wrote  and  posted  to 
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the  plaintiff  at  Quebec  a letter  addressed  to  him  at  Windsor, 
Ontario,  and  received  by  him  there,  in  which  they  said  : 
“ We  desire  to  inform  you  we  will  not  require  your  services 
any  more.” 

Some  time  after  this  the  plaintiff  issued  the  writ  of 
summons  in  this  action  for  service  on  the  defendants  out 
of  the  jurisdiction,  under  an  order  of  one  of  the  local  J udges 
at  Windsor,  and  served  it  with  the  statement  of  claim  on 
the  defendants  at  Quebec. 

The  motion  to  set  aside  the  service  was  argued  before 
the  Master  in  Chambers  on  the  6th  September,  1894. 

J.  A.  Macintosh , for  the  defendants. 

Tremeear,  for  the  plaintiff. 

Judgment  was  delivered  on  the  following  day. 

The  Master  in  Chambers. — For  the  defendants  it  is 
contended  that  the  order  permitting  the  issue  of  the  writ 
and  allowing  its  service  out  of  the  jurisdiction  should  not 
have  been  made  under  the  circumstances  set  out  in  the- 
defendants’  affidavits.  It  does  not  appear  what  evidence 
was  adduced  to  support  the  order  allowing  the  service.. 
The  order  was  made  evidently  under  Rule  271  (e),  which 
provides  that  “ service  out  of  the  jurisdiction  of  a writ  of 
summons  or  notice  of  a writ  of  summons  * * may  be 

allowed  by  the  Court  or  a Judge  whenever  * * ( e ) the 

action  is  founded  on  any  breach  or  alleged  breach  within 
Ontario  of  any  contract  wherever  made,  which,  according 
to  the  terms  thereof,  ought  to  be  performed  within 
Ontario.” 

I am  of  opinion  that  the  contract  with  the  plaintiff  was 
originally  made  in  Quebec  by  the  late  G Bresse,  and  was 
continued  by  his  successors  in  business,  the  present  defen- 
dants ; that  the  breach  for  which  this  action  is  brought  took 
place  in  Quebec  on  the  posting  of  the  letter  by  the  defendants 
on  the  6th  September,  1893 ; and  that,  as  the  breach  took 
place  out  of  the  jurisdiction,  the  service  of  the  writ  should 
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not  have  been  allowed.  The  decision  of  the  Court  of 
Appeal  in  Ireland  in  Hamilton  v.  Barr,  18  L.  R.  Ir.  297, 
seems  to  cover  this  case  exactly.  I therefore  set  aside  the 
service  of  the  writ  of  summons,  etc.,  with  costs. 

The  plaintiff  appealed  from  this  order,  and  his  appeal 
was  argued  by  the  same  counsel  on  the  21st  September, 
1894,  in  Chambers,  before  Rose,  J.,  who  dismissed  it  with 
costs. 

The  plaintiff  appealed  again,  to  the  Queen’s  Bench 
Divisional  Court,  and  his  appeal  was  argued  before  Armour, 
C.  J.,  and  Falconbridge,  J.,  on  the  19th  November,  1894. 

Tremeear,  for  the  plaintiff.  It  has  been  held  that  the 
action  does  not  come  within  Rule  271  ( e ),  because  the 
breach  was  in  Quebec.  We  say  the  breach  was  in  Ontario. 
[Stopped  by  the  Court.] 

J . A.  Macintosh , for  the  defendant.  The  breach  was  in 
Quebec.  The  contract  was  put  an  end  to  by  the  letter  of 
the  6th  September,  1893,  written  and  posted  at  Quebec: 
Hamilton  v.  Barr,  18  L.  R.  Ir.  297 ; Cherry  v.  Thompson, 
L.  R.  7 Q.  B.  573.  The  use  of  the  term  “ dismissal  ” is 
misleading.  The  contract  on  the  defendants’  part  was  to 
employ  the  plaintiff.  The  question  is  where  the  withdrawal 
of  the  defendants  from  the  contract  took  place.  That  was 
in  Quebec. 

Tremeear,  in  reply.  Hamilton  v.  Barr,  18  L.  R.  Ir.  297, 
is  not  binding  on  this  Court,  and  is  bad  law.  It  is  rested 
on  Dunlop  v.  Higgins , 1 H.  L.  Cas.  381.  Cherry  v. 
Thompson,  L.  R.  7 Q.  B.  573,  is  distinguishable,  on  the 
ground  that  the  plaintiff  there  had  the  option  to  treat  the 
letter  as  a breach  or  not.  I refer  to  Evans  v.  Nicholson, 
32  L.  T.  N.  S.  778  ; Bennett  v.  Cosgriff,  38  L.  T.  N.  S.  177  ; 
Regina  v.  Rogers,  47  L.  J.  M.  C.  11  ; Churchward  v. 
Reginam , L.  R.  1 Q.  B.  173. 

At  the  close  of  the  argument  the  judgment  of  the  Court 
was  delivered  by 
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Armour,  C.  J. — We  must  follow  Cherry  v.  Thompson, 
L.  R 7 Q.  B.  573,  and  hold  that  the  breach  of  the  contract 
occurred  in  the  Province  of  Quebec,  the  defendants  having 
there  written  and  posted  to  the  plaintiff  in  Ontario  a letter 
putting  an  end  to  the  contract.  The  receipt  of  the  letter 
by  the  plaintiff  only  furnishes  evidence  of  the  breach,  and 
does  not  constitute  the  breach  itself. 

Appeal  dismissed  with  costs. 


Wright  v.  Bell  et  al. 


■i Solicitor’s  Lien — Costs  of  Litigation — Administration — Share  of  Party — 
Costs  of  Other  Parties — Priorities — Time. 

Where  in  an  action  for  the  construction  of  a will  and  administration  of 
the  testator’s  estate,  costs  were  ordered  to  be  paid  by  one  of  the  defen- 
dants to  the  other  parties  : — 

Held , that  they  were  entitled  to  be  paid  these  costs  out  of  his  share  of  the 
fund  in  Court  arising  from  the  sale  of  the  estate,  in  priority  to  the  costs 
of  his  own  solicitor,  whose  lien,  if  any,  attached  only  upon  the  ultimate 
sum  to  which  his  client  was  entitled. 

Taylor  v.  Popham,  15  Ves.  72,  followed. 

Per  Burton,  J.  A. — The  claim  of  the  other  parties  could  be  properly 
made  at  any  time  before  payment  out  of  the  fund. 

Order  of  Rose,  J. , reversed. 

[November  13,  1894. — The  Court  of  Appeal .] 

This  was  an  action  for  the  construction  of  the  will  of 
Thomas  Bell  the  elder,  and  for  administration  of  his  estate. 
The  judgment  of  the  Court  of  Appeal  upon  the  main  ques- 
tions arising  in  the  action  is  reported  18  A.  R 25,  and  of 
the  Supreme  Court  of  Canada,  noted  in  Cassels’  Dig. 
(1893),  880. 

In  the  course  of  the  litigation  the  defendant  James  J. 
Bell  was  ordered  to  pay  to  other  parties  to  the  action  cer- 
tain costs. 

A reference  for  administration  was  directed  to  Mr.  J.  S. 
Cartwright,  an  official  referee,  in  the  course  of  which  Mr. 
Teetzel,  who  had  been  solicitor  for  the  defendant  James 
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J.  Bell  throughout  the  litigation,  made  a claim  that,  by 
virtue  of  his  right  of  lien  as  such  solicitor,  he  was  entitled 
to  receive  payment  of  the  amount  of  his  solicitor  and 
client  costs  of  the  litigation  out  of  the  share  of  the  defen- 
dant James  J.  Bell  in  the  estate  of  Thomas  Bell,  in  priority 
to  payment,  out  of  such  share,  to  the  several  parties  entitled 
thereto  of  the  amount  of  costs  taxed  to  them  against  that 
defendant,  hut  the  referee  ruled  against  the  claim  of  Mr. 
Teetzel,  and  gave  a certificate  of  his  ruling,  from  which 
Mr.  Teetzel  appealed  to  Bose,  J.,  in  Court,  who  allowed 
the  appeal,  and  made  an  order  declaring  the  solicitor’s  lien 
in  accordance  with  the  claim. 

From  this  order  the  defendants  the  Wrights,  the  Hough- 
tons, Clark,  and  Nagle,  parties  to  whom  costs  were  payable 
by  James  J.  Bell,  appealed  to  this  Court,  and  their  appeal 
was  argued  before  Hagarty,  C.  J.  0.,  and  Burton,  Osler, 
and  Maclennan,  JJ.  A.,  on  the  24th  September,  1894. 

A.  H.  F.  Lefroy  and  H.  T.  Beck,  for  the  appellants. 

McBrayne,  for  the  defendant  James  J.  Bell  and  Mr. 
Teetzel,  the  respondents. 

Judgment  was  delivered  on  the  13th  November,  1894. 

Hagarty,  C.J.O. — There  is  a good  summary  of  the  law 
and  authorities  as  to  solicitor’s  lien  in  Morgan  and  Wurtz- 
burg  on  Costs  (1882),  being  a second  edition  of  Morgan  and 
Davey.  From  the  authorities  there  (p.  561  et  seq.)  collected, 
it  may  be  gathered  that  the  principle  laid  down  by  Lord 
Eldon  in  Taylor  v.  Popham,  15  Yes.  72,  still  governs: 
“ Where  in  a cause,  comprising  a great  number  of  ques- 
tions, costs  may  ultimately  be  due  to  both  parties,  and 
sums,  to  be  paid  as  duties  to  each,  the  demands  of  both 
shall  be  arranged,  so  as  to  do  justice  between  them  ; and  the 
lien  of  the  solicitor  is  only  as  to  those  costs,  which  upon 
the  whole,  taken  together,  one  party  can  claim  from  the 
other.”  See  also  Ex  p.  Rhodes,  ih.  at  p.  541. 

The  general  principle  is  commented  on  in  his  usual 
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vigorous  language  by  Sir  George  Jessel  in  Pringle  v. 
Gloag,  10  Ch.  D.  at  p.  680.  He  says,  “Now,  what  has  a 
solicitor  a lien  for  ? For  costs  payable  to  his  client : if  not, 
he  has  no  lien  at  all.”  Again,  “ It  would  be  a monstrous 
extension  of  the  rights  of  a solicitor  against  the  parties 
to  an  action  to  say  that  he  should  have  the  right  to  make 
the  party  who  may  have  been  successful  in  the  ultimate 
result  pay  the  losing  party’s  costs ; and  unless  I found  an 
authority  so  deciding,  I should  decline  to  accede  to  any 
such  proposition.” 

Hall.  V.-C.,  says  in  Robarts  v.  Buee,  8 Ch.  D.  at  p.  200, 
“ The  principle  is  that  where  a solicitor  is  employed  in  a suit 
or  action,  he  must  be  considered  as  having  adopted  the  pro- 
ceedings from  the  beginning  to  the  end,  and  acted  for  bet- 
ter or  worse.  His  client  may  obtain  costs  in  some  matters 
in  the  suit  or  action,  and  not  in  others,  and  the  solicitor 
takes  his  chance,  and  may  ultimately  enforce  his  lien  for 
any  balance  which  may  appear  to  be  in  favour  of  his  client.” 
That  was  an  administration  suit,  and  various  proceedings 
were  had ; there  was  a decree  against  defendant  with  a 
large  amount  of  costs  taxed.  In  a proceeding  in  the  suit 
costs  to  a small  amount  were  adjudged  to  defendant  against 
plaintiff.  A set-off  was  directed  by  the  Vice-Chancellor. 

I may  also  refer  to  Mercer  v.  Graves,  L.  R.  7 Q.  B.  499,  and 
to  Lord  Blackburn’s  language  (at  p.  505)  in  which  he  refers 
to  the  remarks  of  Parke,  B.,  in  Barker  v.  St.  Qnintin,  12  M. 
& W.  at  p.  451.  Gattell  v.  Simons,  6 Beav.  304,  is  also  in 
point. 

As  to  the  point  whether  the  fund  in  Court  could  be  con- 
sidered as  recovered  or  preserved  by  the  solicitor,  it  is  not 
easy  to  see  how  the  present  applicant  can  invoke  the  ordi- 
nary doctrine  in  aid.  I may  refer  on  this  to  London 
Mutual  Fire  Ins.  Go.  v.  Jacob  et  al.,  in  this  Court,  16  A.  R. 
392. 

The  fund  in  Court  was  the  proceeds  of  the  sale  of  pro- 
perty in  the  suit  brought  for  the  administration  of  the 
estate  and  construction  of  the  will  of  the  late  Thomas 
Bell,  instituted  by  Wright  against  all  the  representatives 
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of  the  deceased,  the  first  defendant  being  James  J.  Bell,, 
son  of  deceased.  Mr.  Teetzel  was  solicitor  for  James  J. 
Bell,  and  it  was  with  him  all  the  difficulty  seems  to  have 
arisen.  He  claimed  a large  quantity  of  land  as  his  own, 
and  an  expensive  trial  was  had  before  Ferguson,  J.,  who 
decided  against  James  J.  Bell,  directing  him  to  pay  all  the 
costs  occasioned  by  his  false  claim  to  the  lands.  Costs  were 
ordered  to  be  paid  out  of  the  estate  as  to  the  per  capita 
question.  He  appealed  to  this  Court.  Here  the  judgment 
was  affirmed  as  to  the  lands,  but  the  appeal  was  allowed 
as  to  the  per  capita  or  per  stirpes  question  ; no  costs  of 
appeal  to  either  party. 

Certain  of  the  grandchildren  of  Thomas  Bell  appealed 
to  the  Supreme  Court  on  our  decision  as  to  the  construc- 
tion of  the  will,  and  James  J.  Bell  cross-appealed  against 
our  decision  as  to  his  claim  to  the  Mersea  lands. 

The  Supreme  Court  decided  in  favour  of  the  appellants 
as  to  the  construction  per  capita  or  per  stirpes , as  against 
all  the  respondents,  including  J ames  J.  Bell,  and  dismissed 
the  latter’s  cross-appeal  as  to  the  lands. 

“And  this  Court  did  further  order  and  adjudge  that  the 
respondents  other  than  the  respondents  John  B.  Wright, 
Arthur  Wright,  Julia  Wright,  Augusta  Wright,  Annie 
Wright,  Erie  Wright,  and  Walter  H.  Wright,  and  the 
infant  respondents,  were  personally  liable  to  pay  and  that 
they  should  and  do  personally  pay  to  the  appellants  the 
costs  incurred  by  the  said  appellants  in  this  Court,  and 
also  the  costs  of  the  said  appellants  in  the  Court  of  Appeal 
for  Ontario,  incurred  by  them  through  the  contention  of 
the  said  respondents  in  the  said  last  mentioned  Court 
regarding  the  construction  of  the  will  in  question  in  the 
said  action. 

And  this  Court  did  further  order  and  adjudge  that  the 
respondent  James  J.  Bell  should  and  do  personally  pay  to 
the  said  appellants  and  his  co-respondents  in  this  Court, 
the  costs  incurred  by  the  said  appellants  and  the  said  co- 
respondents in  the  said  Court  of  Appeal  for  Ontario,  occa- 
sioned by  the  appeal  of  the  said  respondent  J ames  J.  Bell 
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on  the  issue  as  to  the  title  of  the  lands  in  question  in  the 
said  action. 

And  this  Court  did  furthur  order  and  adjudge  that  the 
cross-appeal  of  the  said  respondent  James  J.  Bell  should 
be  and  the  same  was  dismissed  with  costs  to  be  paid 
by  the  said  respondent  James  J.  Bell  personally  to  the 
said  appellants  and  to  his  co-respondents. 

And  this  Court  did  further  order  and  adjudge  that  the 
costs  incurred  by  the  infants  respondents  both  in  this 
Court  and  the  Court  of  Appeal  for  Ontario  be  taxed  and 
paid  out  of  the  estate  in  question  in  the  said  action.” 

The  Court  then  ordered  James  J.  Bell  personally  to  pay  all 
the  costs  occasioned  by  his  unfounded  claim  to  the  lands — a 
large  portion  of  the  whole  estate — both  in  the  Supreme 
Court  and  this  Court. 

The  bulk  of  all  the  costs  of  litigation  in  this  administra- 
tion suit  was  occasioned  by  this  person’s  unfounded  claim. 

It  seems  to  me  that  it  would  be  a most  singular  result 
if  the  very  heavy  burden  of  resisting  his  unjust  claim 
should  be  thus  thrown  on  his  successful  opponents,  and 
that  his  whole  share  of  the  moneys  in  Court  should  have  to 
bear  his  solicitor’s  costs,  instead  of  being  properly  charged 
with  the  costs  which  he  was  ordered  to  pay,  and  which,  in 
any  equitable  adjustment  of  the  equities  between  the  par- 
ties, ought  to  be  applied  to  satisfy  the  costs  which  he 
should  pay. 

I think  the  appeal  must  be  allowed. 

Burton,  J.A. — I think  that  the  ground  taken  in  the 
appellants’  reasons  of  appeal,  attempting  to  apply  the  rule 
as  to  the  recovery  or  preservation  of  some  part  of  the 
estate,  has  no  application  to  the  present  case.  It  is  the 
ordinary  claim  of  a solicitor  to  assert  a lien  for  his  costs 
against  a fund  belomnnor  to  his  own  client. 

And  I do  not,  for  a moment,  question  the  doctrine  of  the 
Court  that  where  in  a cause,  comprising  a great  number  of 
questions,  costs  may  ultimately  become  due  to  both  parties, 
and  sums  to  be  paid  as  duties  to  each,  the  demands  of  both 
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shall  be  arranged,  so  as  to  do  justice  between  them  ; and  the 
lien  of  the  solicitor  is  only  as  to  those  costs,  which  upon  the 
whole,  taken  together,  one  party  can  claim  from  the  other. 

Any  doubt  I have  felt  in  the  case  was  from  supposing 
that  the  parties  now  claiming  to  set  off  their  costs  against 
the  fund  in  Court  against  James  J.  Bell  had  allowed  the 
period  to  pass  within  which  they  might  assert  their  claim 
to  set-off,  and  were  endeavouring  to  enforce  their  rights  as 
execution  creditors. 

I am  now  satisfied  that  their  claim  was  properly  made 
at  any  time  before  the  fund  was  paid  out,  and  that  the 
solicitor’s  lien  can  only  be  upon  the  ultimate  balance  after 
the  set-off  is  allowed. 

Maclennan,  J.A. — This  is  an  action  for  the  construction 
of  the  will  and  the  administration  of  the  estate  of  the  late 
Thomas  Bell,  and  the  parties  are  all  beneficiaries  under  the 
will.  In  the  course  of  the  proceedings  various  questions 
were  raised  and  contentions  were  made  between  the  par- 
ties as  to  their  respective  rights,  and  the  litigation  has  been 
rather  protracted  and  expensive,  including  an  appeal  to 
this  Court  and  also  to  the  Supreme  Court  of  Canada.  One 
result  of  these  proceedings  is  that  some  costs  have  been 
ordered  to  be  paid  out  of  the  estate,  and  others  to  be  paid 
by  some  of  the  parties  personally  to  others.  The  estate,  at 
the  time  of  the  institution  of  the  proceedings,  consisted 
almost  wholly  of  land,  which  has  been  sold  under  the 
direction  of  the  Court  for  the  purpose  of  distribution 
among  the  beneficiaries.  James  J.  Bell,  a son  of  the  tes- 
tator, is  one  of  these  beneficiaries,  and  he  is  found  to  be 
entitled  to  a share  of  the  proceeds  of  sale,  and  he  has  also 
been  ordered  in  the  course  of  the  proceedings  personally 
to  pay  costs,  which  amount  to  a considerable  sum,  to  some 
of  the  other  parties. 

Under  these  circumstances,  it  would  be  according  to 
the  well  established  course  of  the  Court  to  deduct 
from  James  J.  Bell’s  share  of  the  estate  the  costs  taxed 
.against  him  personally,  and  to  pay  to  him  only  the 
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balance  of  his  share.  This  practice  is  founded  on  the  most 
obvious  principles  of  justice  and  convenience,  in  order  to 
adjust  between  the  parties  all  their  rights  and  interests  in 
the  matters  in  question  in  the  action.  Besides  the  reasons 
of  justice  and  convenience,  there  was  another  reason  for 
the  practice,  namely,  that  until  the  year  1859  the  only 
means  of  recovering  costs  ordered  to  be  paid  in  Chancery 
was  by  attachment,  for  contempt  of  Court  in  not  obeying 
the  order  for  payment.  In  that  year,  by  22  Viet.  ch.  33, 
secs.  4,  14,  process  of  contempt  was  abolished,  and  ordi- 
nary execution  was  substituted  therefor ; but  that  made 
no  change  in  the  practice  of  adjusting  all  questions  of 
costs  between  the  parties  so  far  as  any  funds  or  property 
were  available,  and  within  the  power  of  the  Court  for  the 
purpose. 

When  this  course  was  about  to  be  adopted  in  the  pre- 
sent case  by  deducting  from  James  J.  Bell’s  share  of  the 
proceeds  of  sale  the  costs  which  he  had  been  ordered  to 
pay  to  other  parties,  his  solicitor,  Mr.  Teetzel,  came  forward 
and  claimed  a prior  lien  in  respect  of  his  solicitor  and 
client  costs  of  the  action  upon  his  client’s  share  of  the 
fund. 

The  learned  referee,  Mr.  Cartwright,  before  whom  the 
administration  proceedings  are  pending,  decided  against  the 
solicitor’s  claim  to  priority,  but  was  overruled  by  Mr. 
Justice  Rose,  and  hence  the  present  appeal. 

I am  clearly  of  opinion  that  the  appeal  ought  to  be 
allowed.  In  Taylor  v.  Po'pham,  15  Ves.  at  p.  75,  Lord  Chan- 
cellor Eldon  used  the  following  language  : “ The  doctrine 
of  this  Court  has  always  been,  that,  where  in  a cause,  com- 
prising a great  number  of  questions,  costs  may  ultimately 
be  due  to  both  parties,  and  sums,  to  be  paid  as  duties  to 
each,  the  demands  of  both  shall  be  arranged,  so  as  to  do 
justice  between  them ; and  the  lien  of  the  solicitor  is  only 
as  to  those  costs,  which  upon  the  whole,  taken  together,  one 
party  can  claim  from  the  other.”  And  in  Re  Rhodes , ib.  at 
p.  541,  the  same  learned  Judge  again  said,  on  the  same 
subject,  that  the  practice  in  Chancery  was  not  to  interpose 
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the  lien  (of  the  solicitor)  farther  than  upon  the  clear 
balance,  which  is  the  result  of  the  equity  between  the 
parties.  And  in  Verity  v.  Wylde,  4 Drew,  at  p.  431,  Vice- 
Chancellor  Kindersley  said  : “ The  law  is  plain.  The  solici- 
tor for  a plaintiff  has  no  lien  on  the  fund,  the  subject  of  the 
suit,  as  against  the  other  parties,  but  only  a right  that  what- 
ever he  can  recover  shall  not  be  paid  to  his  client  until  his 
costs  are  paid.”  See  also  Morgan  and  Wurtzburg  on  Costs,, 
pp.  562,  563;  Jenner  v.  Morris,  11  W.  R.  943;  Shine  v. 
Gough,  2 B.  & B.  33-4  ; and  see  cases  cited  by  counsel  in 
note  to  Worrall  v.  Johnson,  2 J.  & W.  at  p.  216. 

It  is  plain,  therefore,  that  the  solicitor  can  have  no 
higher  right  than  his  client  as  against  the  other  parties  to 
the  suit.  He  cannot  interfere  between  those  parties,  or 
prevent  the  working  out  of  their  respective  equitable  rights 
between  themselves,  and  his  lien,  wherever  it  exists  against 
the  fund  belonging  to  his  client,  is  confined  to  the  ultimate 
sum  which  the  client  himself  is  entitled  to.  It  is  clear 
that  the  client  could  not  assign  or  transfer  for  value  to 
another  person  his  share,  to  the  prejudice  of  the  equitable 
rights  of  the  other  parties.  Any  such  purchaser  or  assignee 
would  stand  in  the  same,  and  no  higher,  position  than  his 
assignor,  and  if  so,  it  is  impossible  that  the  solicitor  can  be 
in  a better  position  than  his  client,  or  than  a purchaser 
for  value. 

It  was  also  contended  by  the  appellants  that  the  solici- 
tor could  have  no  lien  at  all  in  this  case,  as  the  fund  had 
not  been  saved  or  recovered  by  his  exertions.  It  is  not 
necessary  to  decide  that  point,  and  as  it  is  a question 
entirely  between  the  solicitor  and  his  client,  it  is  not  expe- 
dient that  we  should  unnecessarily  express  any  opinion 
upon  it. 

The  respondent  argued  that  the  terms  of  the  judgment 
of  the  Supreme  Court  precluded  the  appellants  from  having 
their  costs  awarded  against  Mr.  Bell  paid  out  of  his  share, 
inasmuch  as  he  is  ordered  to  pay  them  personally.  But 
there  is  nothing  in  that  argument,  for  all  that  expression 
means  is  that  they  are  not  to  be  paid  out  of  the  estate,  as 
was  ordered  in  respect  of  the  costs  of  the  infants. 
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I think  the  appeal  should  be  allowed,  and  that  the  judg- 
ment of  the  learned  referee  was  right  and  should  be  res- 
tored. 

Osler,  J.  A.,  concurred  in  the  result. 

Appeal  allowed  with  costs. 


Welbourne  v.  Canadian  Pacific  R.  W.  Co. 


Discovery — Examination— Pleading — Champerty  and  Maintenance. 

Discovery  was  not  enforceable  in  equity  in  cases  of  champerty  and  mainte- 
nance, nor  should  it  be  under  the  equivalent  remedies  given  by  the 
Judicature  Act ; and  a plaintiff  should  not  be  compelled  on  examination 
to  answer  questions  touching  an  alleged  champertous  agreement. 

Semble , that  the  rigorous  rules  which  obtained  in  earlier  days  in  England 
are  not  to  be  imported  into  her  dependencies  without  some  modi- 
fication. 

Ram  Coomar  v.  Chunder,  2 App.  Cas.  at  p.  210,  specially  referred  to. 

To  an  action  under  Lord  Campbell’s  Act  the  defendants  pleaded  that  it 
was  brought  and  maintained  under  a champertous  agreement  which 
disentitled  the  plaintiff  to  sue  : — 

Held,  that  this  defence  should  not  be  struck  out ; if  proved,  it  was  for  the 
Court  to  say  what  effect  should  follow. 

[December  5,  1894. — The  Master  in  Chambers.'] 
[December  11,  1894. — Boyd , C.] 

Motion  by  the  defendants  for  an  order  requiring  the 
plaintiff  to  attend  at  her  own  expense  for  further  examin- 
ation for  discovery,  and  to  answer  certain  questions  which 
she,  on  the  advice  of  counsel,  declined  to  answer  when 
examined ; and  cross-motion  by  the  plaintiff  for  an  order 
striking  out  the  third  paragraph  of  the  statement  of 
defence,  on  the  ground  that  it  was  improper,  embarrassing 
and  disclosed  no  reasonable  answer  to  the  action,  and  for 
an  order  that  the  plaintiff’s  examination  for  discovery,  or 
so  much  as  related  to  the  third  paragraph  of  the  defence, 
should  be  struck  out  and  taken  off  the  files  of  the  Court. 

The  action  was  one  under  Lord  Campbell’s  Act  for 
damages  for  the  death  of  the  plaintiff’s  husband  by  the 
alleged  negligence  of  the  defendants. 
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The  third  paragraph  of  the  statement  of  defence  was  as 
follows  : 

“ These  defendants  further  say  that  the  action  is  brought 
and  maintained  under  and  by  virtue  of  a champertous 
agreement  entered  into  by  the  plaintiff  and  others,  which, 
the  defendants  submit,  disentitles  the  plaintiff  to  sue.” 

The  questions  which  the  plaintiff  refused  to  answer 
related  to  a certain  champertous  agreement  alleged  to  have 
been  made  by  her  with  one  Clark. 

The  motions  were  argued  before  the  Master  in  Chambers 
on  the  4th  December,  1894. 

W.  J.  Elliott , for  the  plaintiff. 

Angus  MacMurchy,  for  the  defendants. 

Judgment  was  delivered  on  the  following  day. 

The  Master  in  Chambers. — Sufficient  evidence  has 
been  given  by  the  plaintiff  to  shew  that  the  agreement  in 
question  is  of  a champertous  character.  With  the  issue 
distinctly  raised  on  the  pleadings  by  the  third  paragraph 
of  the  defence,  the  defendants  are  entitled  to  the  fullest 
discovery  from  the  plaintiff,  and  that  has  been  refused. 
It  was  contended  that  the  agreement,  the  contents  of  which 
were  the  subject  of  the  questions,  had  been  cancelled,  and, 
therefore,  the  examination  as  to  same  was  improper,  but 
from  the  tenor  of  the  answers  given  by  the  plaintiff  I am 
not  at  all  clear  that  the  agreement  has  been  cancelled  in 
its  entirety.  I am  of  opinion  from  the  evidence  of  the  plain- 
tiff that  parts  of  this  agreement  have  not  been  cancelled. 
In  answer  to  question  No.  144,  which  was,  “I  asked  you 
how  many  agreements  you  signed,  and  I understood  you 
to  say  only  one,  and  now  you  tell  me  the  first  one  was 
destroyed  because  it  was  not  satisfactory,  and  you  signed 
a later  one  ? ” she  replied,  “ It  was  all  bearing  on  the  same 
and  so  I should  call  it  one  agreement see  also  answers  to 
questions  149,  150,  and  151. 

In  my  opinion,  the  questions  relating  to  the  contents  of 
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this  agreement  said  to  be  destroyed  should  be  answered, 
and  the  order  will  go  accordingly. 

As  to  the  motion  of  the  plaintiff,  I am  of  opinion  that 
this  pleading  is  not  such  an  one  as  contemplated  by  Rule 
1322  (387),  nor  is  it  embarrassing  within  the  decisions  on 
that  kind  of  a pleading.  The  motion  must  be  refused  with 
costs  to  defendants  in  any  event. 

The  plaintiff  appealed  from  this  decision,  and  her  appeal 
was  argued  the  same  counsel  before  Boyd,  C.,  in  Cham- 
bers, on  the  10th  December,  1894. 

Judgment  was  delivered  on  the  following  day. 

Boyd,  C. — As  to  the  application  to  send  this  case  down 
for  further  discovery  from  the  plaintiff,  I do  not  think  it 
should  be  entertained.  From  the  present  evidence  it 
would  appear  that  the  plaintiff  has  not  even  trenched  upon 
the  limits  marked  out  as  reasonable  in  the  judgment  of 
Sir  M.  E.  Smith  in  Ram  Coomar  v.  Ghunder,  2 App. 
Cas.  at  p.  210,  in  which  he  says  that  “ a fair  agreement  to 
supply  funds  to  carry  on  a suit  in  consideration  of  having 
a share  of  the  property,  if  recovered,  ought  not  to  be 
regarded  as  being,  per  se,  opposed  to  public  policy.”  That 
observation,  no  doubt,  is  directed  to  the  state  of  the  law 
in  India,  and  may  not  precisely  apply  to  the  state  of  the 
law  in  this  country.  Still  it  is  an  indication  that  the 
rigorous  rules  which  obtained  in  earlier  days  in  England 
are  not  to  be  imported  into  the  dependencies  of  England 
without  some  modification.  If,  however,  the  old  law,  with 
all  its  penalties,  is  still  enforceable,  then  that  same  law 
shelters  the  offender  from  being  convicted  out  of  his  own 
mouth.  Discovery  will  not  be  enforced  in  equity  in  cases 
of  champerty  and  maintenance,  nor  should  it  be,  I think, 
under  the  equivalent  remedies  given  by  the  Judicature  Act ; 
Sharp  v.  Carter,  3 P.  W.  376  ; Wallis  v.  Portland,  3 Ves. 
Jr.  494,  cited  in  Bradlaugh  v.  Newdegate,  11  Q.  B.  D. 
at  p.  7. 
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At  present  the  examination  shews  no  existing  agreement 
which  amounts  to  champerty  under  the  old  law,  and  the 
existence  of  any  other  agreement  is  negatived.  This  is 
not  a case  for  urging  the  matter  more  closely  against  the 
present  plaintiff. 

I am  not  disposed  to  interfere  with  the  pleading  by 
which  the  objection  as  to  champerty  is  raised  by  the  defen- 
dants. If  proved,  it  will  be  for  the  Court  to  say  what 
effects  shall  follow  upon  the  proof,  whether  in  costs  or 
otherwise.  I dismiss  this  appeal  and  allow  the  former 
appeal.  There  will  be  no  costs. 


Meriden  Britannia  Company  v.  Braden  et  al. 


Costs — Separate  Defences — Indemnity  Against  Costs — Taxation  Against 
Opposite  Party. 

One  defendant  agreed  to  save  another  harmless  as  regards  the  costs  of 
an  action.  In  the  written  retainer  of  the  latter  to  his  solicitors  it 
was  provided  that  the  costs  should  he  charged  to  the  former  defendant. 
The  plaintiffs  having  been  ordered  to  pay  the  costs  of  the  defendants  : — 
Held , a proper  case  to  allow  two  sets  of  costs,  and  that  no  disability  ex- 
isted on  the  part  of  the  indemnified  defendant  to  tax  and  recover  his 
costs  against  the  plaintiffs. 

Jarvis  v.  Great  Western  R.  W.  Co.,  8 C.  P.  280,  and  Stevenson  v.  City  of 
Kingston,  31  C.  P.  333,  distinguished. 

[December  7,  1894. — The  Master  in  Chambers .] 
[December  15,  1894. — Boyd,  C.] 

An  appeal  by  the  defendant  Scott,  under  Buie  854,  from 
a ruling  of  one  of  the  taxing  officers  refusing  to  tax  to  the 
appellant  his  costs  of  the  action  under  a judgment  which 
ordered  the  plaintiffs  to  pay  the  costs  of  the  defendants. 

The  appeal  was  argued  before  the  Master  in  Chambers 
on  the  6th  December,  1894. 

C.  D.  Scott,  for  the  defendant  Scott. 

Gauld,  for  the  plaintiffs. 

J udgment  was  delivered  on  the  following  day. 
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The  Master  in  Chambers. — The  action  was  brought 
by  the  plaintiffs,  claiming  to  be  creditors  of  the  defendant 
Braden,  for  the  purpose  of  setting  aside  a chattel  mortgage 
given  by  Braden  to  his  co-defendants’McMahon,  Broadfield, 
& Co.,  and  the  sale  made  thereunder  by  these  defendants 
to  the  defendant  Scott.  Fraud  was  charged  against  the 
defendant  Scott  as  well  as  the  other  defendants. 

Upon  the  issue  of  the  writ  the  defendants  McMahon, 
Broadfield,  & Co.  agreed  with  the  defendant  Scott  to  save 
him  harmless  so  far  as  the  costs  of  the  action  were  con- 
cerned. This  was  really  carrying  out  their  promise  to  him 
when  he  purchased  the  goods  from  them,  that  is,  “ to  pro- 
tect him  from  other  creditors.”  In  accordance  with  this 
agreement  the  defendant  Scott  retained  a firm  of  solicitors 
to  act  for  him,  and  in  the  written  retainer  it  was  provided 
that  “ any  costs  herein  to  be  charged  to  McMahon,  Broad- 
field, & Co.” 

In  my  opinion,  it  was  not  only  proper  but  necessary- 
for  the  defendant  Scott  to  defend  by  separate  solicitors. 
I understand  the  taxing  officer  held  that  a separate  de- 
fence was  proper,  and  that  there  would  have  been  no 
difficulty  in  taxing  to  the  defendant  Scott  the  costs  of 
the  defence  and  appeal,  had  it  not  been  for  the  fact 
that  he  himself  was  not  liable  to  any  solicitor  for  these 
costs,  and,  therefore,  under  the  authority  of  Jarvis  v. 
Great  Western  R.  W.  Co.,  8 C.  P.  280,  he  could  not  get 
them  from  the  opposite  party. 

It  is  true  that  in  the  case  of  Jarvis  v.  Great  Western  R 
W.  Co.,  and  also  in  Stevenson  v.  City  of  Kingston,  31  C.  P. 
333,  it  was  held  that  under  an  agreement  between  the 
defendants  and  their  solicitor  whereby  be  was  to  be  paid 
a fixed  salary  to  cover  all  his  professional  services  to  them 
they  were  not  entitled  to  tax  the  costs  of  suit  against 
the  plaintiffs,  on  the  ground  that  as  they  were  not  liable  to 
pay  their  solicitor  the  costs  taxed,  they  could  not  collect 
them  from  the  opposite  party. 

In  my  opinion,  those  decisions  do  not  apply  to  the  present 
case.  Here  the  defendants  McMahon,  Broadfield,  &l  Co. 


348 


ONTARIO  PRACTICE  REPORTS. 


[VOL. 


were  liable  to  protect  the  defendant  Scott  from  all  the  other 
creditors  of  the  defendant  Braden.  Of  course,  they  need 
not  have  agreed  in  advance  to  pay  the  costs  of  his  solicitors 
in  defending  him.  Had  they  not  done  so,  I do  not  suppose 
that  this  application  would  have  been  necessary,  but 
because  they  admitted  their  liability  at  once,  and  agreed 
to  indemnify  him,  I do  not  think  that  should  prejudice 
their  rights.  Of  course,  as  to  the  costs  payable  to  the 
defendant  Scott,  he  must  hold  them  as  trustee  for  his  co- 
defendants. The  solicitors  have  received  no  payment,  and 
are  entitled  by  virtue  of  the  judgment  of  the  Court  of 
Appeal  to  be  paid  their  costs,  and  in  my  opinion  the  tax- 
ing officer  should  tax  same  under  the  certificate  issued  by 
the  Court  of  Appeal. 


The  plaintiffs  appealed,  and  their  appeal  was  argued 
before  Boyd,  C.,  in  Chambers,  on  the  14th  December,  1894. 
J.  BicJcnell,  for  the  plaintiffs. 

C.  D.  Scott,  for  the  defendant  Scott. 


Judgment  was  delivered  on  the  following  day. 

Boyd,  C. — I do  not  know  that  the  defendant  Scott  is 
not  liable  to  pay  the  costs  of  his  solicitors  Scott,  Lees,  & 
Hobson,  though  he  may  have  the  right  to  be  indemnified 
by  his  co-defendants. 

And  if  it  be  that  he  is  absolutely  free  from  the  claim  of 
these  solicitors,  I do  not  know  that  the  duty  of  the  Court 
is  to  investigate  that  matter  at  the  instance  of  the  opposite 
party  who  is  ordered  to  pay  costs:  Galloway  v.  Corporation 
of  London,  L.  R.  4 Eq.  90,  97.  The  opinion  of  Lord  Romilly 
was  against  the  right  of  the  person  who  was  to  pay  costs  to 
the  benefit  of  any  private  arrangement  between  solicitor 
and  client  in  Raymond  v.  Lalceman,  34  Beav.  584.  Jarvis 
v.  Great  Western  R.  W.  Co.,  8 C.  P.  280,  is  to  some  extent 
against  this  view,  but  there  the  circumstances  were  differ- 
ent, and  it  is  weakened  by  the  dissent  of  Wilson,  C.  J. 
(who  was  the  successful  counsel  in  the  Jarvis  case)  as 
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found  in  Stevenson  v.  City  of  Kingston,  31  C.  P.  333. 
See  also  Re  Hope,  L.  R.  7 Ch.  766. 

Altogether,  I think  the  Master  in  Chambers  came  to  the 
proper  conclusion,  that  this  was  a proper  case  to  allow 
two  sets  of  costs,  and  that  no  disability  exists  on  the  part 
of  the  defendant  Scott  to  tax  and  recover  these  costs 
against  the  plaintiff,  who  is  ordered  to  pay  the  costs  of  the 
action. 

The  appeal  is  dismissed  wbth  costs. 


Irwin  et  al.  y.  Turner  et  al. 


Pleading— Counterclaim— Joinder  of  Issue— Defence-- Reply—  Close  of  Plead- 
ings— Notice  of  Trial — Rides  379-383 — r Plaintiff.” 

A pleading  delivered  by  the  defendant  to  a counterclaim,  in  answer  there- 
to, whether  by  the  original  plaintiff  or  by  added  defendants,  which 
denies  the  allegations  in  the  counterclaim,  puts  the  plaintiff  to  the 
proof  thereof,  and  submits  that  the  counterclaim  should  be  dismissed, 
is  not  a joinder  of  issue,  but  a statement  of  defence  to  the  counterclaim  ; 
the  plaintiff  by  counterclaim  has  by  the  Rules  three  weeks  to  reply 
thereto  ; and  the  pleadings,  at  least  quoad  the  counterclaim,  are  not 
closed  until  after  the  lapse  of  three  weeks,  or  until  the  plaintiff  by 
counterclaim  has  joined  issue. 

Notice  of  trial  set  aside  where  given  by  the  original  plaintiffs  after  the 
lapse  of  four  days  from  the  delivery  of  such  a pleading,  no  subsequent 
pleading  having  been  delivered. 

Construction  of  Rules  379-383. 

Hare  v.  Caivthrope,  12  P.  R.  353,  distinguished. 

Irwin  v.  Brown,  12  P.  R.  639,  overruled. 

Quaere,  whether  “plaintiff”  in  Rule  381  does  not  include  a plaintiff  by 
counterclaim. 


[October  29,  1894.  — The  Master  in  Chambers.'] 
[November  28,  1S94. — Meredith,  J.] 

Motion  by  the  defendants  to  set  aside  a notice  of  trial 
given  by  the  plaintiffs,  on  the  ground  that  the  pleadings 
were  not  closed  when  it  was  given. 

The  action  was  brought  to  recover  the  sum  of  $22,257.24 
upon  a contract  for  taking  out  saw-logs,  etc.  The  state- 
ment of  defence  was  delivered  on  the  13th  October,  1894,. 
and  the  defendants  at  the  same  time  delivered  a counter- 
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claim,  to  which  David  Hall  and  Charles  E.  Rawson  were 
made  defendants,  as  well  as  the  original  plaintiffs.  These 
added  defendants  by  counterclaim  were  the  scalers  who 
had  scaled  the  logs  in  question,  and  the  counterclaim 
alleged  that  they  had  fraudulently  misrepresented  and 
certified  the  quantity  of  logs  felled  and  cut  by  their  co- 
defendants by  counterclaim,  and  asked  that  it  should  be 
declared  that  the  certificates  and  returns  of  the  defendants 
by  counterclaim  Hall  and  Rawson  were  not  binding  upon 
the  plain titfs  by  counterclaim,  and  that  the  latter  should 
be  paid  certain  sums  alleged  to  have  been  overpaid  to  the 
original  plaintiffs. 

In  answer  to  the  counterclaim,  Hall  and  Rawson,  on  the 
19th  October,  1894,  each  delivered  a pleading,  entitled 
“ statement  of  defence,”  denying  the  charges  o fraud  and 
conspiracy  and  all  the  other  allegations  contained  in  the 
counterclaim,  putting  the  plaintiffs  by  counterclaim  to 
the  proof  thereof,  and  submitting  that  the  counterclaim 
should  be  dismissed  as  against  them  with  costs. 

The  original  plaintiffs  on  the  same  day  delivered  a plead- 
ing, with  the  double  style  of  cause  appropriate  to  a case  of 
claim  and  counterclaim,  and  entitled  joinder  of  issue  and 
reply,”  as  follows  : 1.  The  plaintiffs  admit  the  second  and 
third  paragraphs  of  the  statement  of  defence.  2.  The  plain- 
tiffs join  issue  with  the  defendants  on  the  statement  of 
defence.  3.  In  answer  to  the  counterclaim  of  the  defen- 
dants, the  plaintiffs  deny  the  allegations  therein  contained 
and  put  the  defendants  to  the  proof  thereof.  4.  The  plain- 
tiffs submit  that  the  said  counterclaim  should  be  dismissed 
with  costs. 

On  the  24th  October,  1894,  the  original  plaintiffs  served 
a notice  of  trial  entitled  in  the  style  of  cause  of  both  claim 
and  counterclaim. 

The  motion  to  set  aside  the  notice  of  trial  was  argued 
before  the  Master  in  Chambers  on  the  27th  October,  1894. 

W.  H.  Blake , for  the  defendants. 

B.  Morton  Jones , for  the  plaintiffs. 
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Judgment  was  delivered  on  the  29th  October,  1894. 

The  Master  in  Chambers. — Counsel  for  the  defendants 
contended  that  the  pleading  last  delivered  by  the  plaintiffs 
was  a reply,  the  first  paragraph,  making  certain  admissions, 
making  it  so,  and  that  it  was  improper  to  serve  notice  of 
trial  until  issue  was  joined. 

I am  of  opinion  that  because  the  pleader  has  chosen  to 
call  it  a ‘‘joinder  of  issue  and  reply that  does  not  neces- 
sarily make  it  a reply. 

The  learned  author  of  Odgers’  Principles  of  Pleading 
states  (2nd  ed.,  p.  211)  that  “ a joinder  of  issue  runs  simply 
thus  : ‘ The  plaintiff  joins  issue  with  the  defendant  on  his 
defence.’  Some  pleaders  add,  ‘ except  in  so  far  as  the  same 
consists  of  admissions  but  this  qualification  is  unnecessary, 
as  an  admission  by  the  defendant  of  a fact  alleged  in  the 
statement  of  claim  is  not  a ‘ material  allegation  of  fact  in 
the  pleading  upon  which  issue  is  joined.”’ 

In  the  present  action  the  plaintiffs  in  their  statement  of 
claim  refer  to  certain  agreements  between  the  parties, 
without  setting  the  same  out  in  detail.  The  defendants 
by  their  defence  set  out  the  agreements  in  full,  and  mention 
the  names  of  the  two  scalers  appointed  under  such  agree- 
ment, and  it  is  these  two  paragraphs  that  are  admitted  by 
the  plaintiffs  in  their  so-called  joinder  of  issue  and  reply. 

In  my  opinion,  the  paper  filed  and  served  and  termed  a 
joinder  of  issue  and  reply  is  merely  a joinder  of  issue,  and 
the  plaintiffs  were  regular  in  giving  the  notice  of  trial  at 
the  time  they  did  : see  Hare  v.  Cawthrope,  11  P.  It.  353. 

The  motion  will  be  refused  with  costs  to  the  plaintiffs 
in  any  event. 

The  original  defendants  appealed  from  the  Master’s  order, 
and  their  appeal  was  argued  by  the  same  counsel  before 
Meredith,  J.,  in  Chambers,  on  the  2nd  November,  1894. 

Judgment  was  delivered  on  the  28th  November,  1894. 
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Meredith,  J. — The  effect  of  the  judgment  in  Hare  v. 
Cawthrope,  11  P.  R.  353,  was  that  a defendant  might  join 
— or,  more  accurately  speaking,  take — issue  upon  a plain- 
tiff’s statement  of  claim  ; and  it  followed  from  that  decision 
that  such  a pleading  was  the  only  proper  one  when  the 
defence  was  a mere  denial  of  the  allegations  contained  in 
the  statement  of  claim,  for  the  Rules  then  provided,  as  they 
yet  do,  that  the  silence  of  a pleading  as  to  any  allegations 
contained  in  the  previous  pleading  of  the  opposite  party  is 
not  to  be  construed  into  an  implied  admission  of  the  truth 
of  such  allegation ; and  that  any  allegation  introduced  for 
the  purpose  of  preventing  such  implied  admission,  and  not 
for  the  purpose  of  making  intelligible  the  grounds  of 
defence,  is  to  be  considered  impertinent : Rule  403. 

That  judgment  was,  no  doubt,  a surprise  to  the  profes- 
sion, then  familiar  with  the  technical  character  of  a joinder 
of  issue  and  of  a similiter,  and  with  the  difference  between 
taking  and  joining  issue  ; and  such  a thing  as  a joinder  of 
issue  before  plea  pleaded  being  until  then  an  unheard  of 
proceeding ; the  ordinary  course  of  pleading  at  law  being 
declaration,  plea,  replication  or  joinder  of  issue ; and  in 
equity,  bill  of  complaint,  answer,  and  replication  ; and,  not 
unexpectedly,  that  judgment  became  at  once  the  subject  of 
adverse  criticisms,  but  it  yet  stands,  and  is,  of  course,  a 
judgment  binding  upon  me  on  the  question  of  practice 
there  decided  ; and,  if  in  point,  and  not  affected  by  subse- 
quent changes  in  the  Rules,  necessitates  the  dismissal  of 
this  appeal. 

If  the  plaintiffs  had  taken  issue  upon  the  counterclaim, 
and  if  the  persons  added  as  co-defendants  in  the  counter- 
claim had  done  the  same  thing,  that  case  would  have 
seemed  to  be  quite  in  point ; the  fact  that  other  persons 
were  brought  in,  and,  with  the  plaintiffs,  made  defendants 
to  the  counterclaim,  would  not  make  that  case  distinguish- 
able, for  the  effect  of  that  judgment  is  that  issue  may  be 
taken  upon  a statement  of  claim  when  the  defence  is  merely 
a denial  of  the  allegations  contained  in  it. 

But  have  the  defendants  by  counterclaim  so  pleaded  ? 
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The  Master  in  Chambers  thought  they  had ; but  I am 
unable  to  agree  with  him  in  that. 

A joinder  of  issue  is — or  was — a well  known  pleading. 
Its  form  was  given  in  the  Common  Law  Procedure  Act, 
and  in  the  General  Orders  of  the  Court  of  Chancery.  The 
party  either  took  or  joined  issue  upon  the  previous  plead- 
ing of  the  opposite  party  ; and  a plaintiff,  if  he  took  issue, 
generally  added  a similiter — a joinder  of  issue — for  the 
defendant ; if  he  did  not,  the  defendant  might  plead  it 
himself : see  Quebec  Bank  v.  Gray,  5 U.  C.  L.  J.  N.  S.  70  : 
whilst,  if  he  did,  the  defendant  might,  in  a proper  case, 
repudiate  it,  and  plead  or  demur  as  if  the  plaintiff’s  pleading 
was  an  ordinary  replication. 

Now,  what  the  original  plaintiffs  and  their  added  co- 
defendants in  the  counterclaim  severally  did,  was  not  to 
take  or  join  issue,  but  each  delivered  a statement  of  defence 
to  the  counterclaim ; the  defences  may  be  a contravention 
of  the  provisions  of  Rule  403,  but  they  are,  none  the  less, 
statements  of  defence,  and  not  joinders  of  issue.  The 
added  parties  each  so  entitles  his  pleading  : “ statement  of 
defence  of  the  defendant  David  Hill  by  counterclaim,”  and 
“ statement  of  defence  of  the  defendant  Charles  E.  Rawson 
by  counterclaim.”  The  original  plaintiffs  style  their  plead- 
ing a reply,  but  they  style  themselves  defendants  by 
counterclaim,  as  Rule  376  requires,  and  shew  that  they 
know  the  form  of  a joinder  of  issue,  for  they  style  their 
pleading,  in  so  far  as  it  is  a reply  to  the  statement  of 
defence  in  the  action,  a “ joinder  of  issue,”  and  they  “join 
issue  with  the  defendants  on  their  statement  of  defence 
and  then  proceed  to  plead  “ in  answer  to  the  counter- 
claim.” So  that  they  have  deliberately  chosen  to  deliver 
a statement  of  defence  to  the  counterclaim  in  the  same 
pleading  in  which  they  join  issue  only  upon  the  defence  to 
their  statement  of  claim  ; and  Rule  37 9 provides  that  “ any 
person,  including  the  plaintiff,  named  as  a party  to  a 
counterclaim,  may  deliver  a statement  of  defence  thereto 
as  if  it  were  a statement  of  claim.” 

It  is  not  until  after  the  close  of  the  pleadings  that  notice 
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of  trial  may  be  given : Rule  654 : and  the  pleadings  are 
closed  “ as  soon  as  either  party  has  joined  issue  upon  any 
pleading  of  the  opposite  party  simply,  without  adding  any 
further  or  other  pleading  thereto,  or  as  soon  as  the  time 
for  amending  pleadings  under  these  Rules,  or  under  an}^ 
order  made  in  the  action,  or  for  delivering  a reply  or 
subsequent  pleading  or  demurrer,  has  expired  : ” Rule  392. 

None  of  the  parties  had  joined  issue  “ simply,  without 
adding  any  further  or  other  pleading  thereto.”  The  added 
parties  had  not  joined  issue  at  all ; the  plaintiffs  in  the 
action  had  joined  issue  upon  the  defence  to  their  claim, 
but  not  upon  the  counterclaim,  and  they  had  added  further 
or  other  pleadings  thereto : see  Robinson  v.  Caldwell , 
[1893]  1 Q.  B.  519. 

So  the  only  remaining  question  is  whether  the  time  for 
pleading  to  or  joining  issue  upon  the  statements  of  defence 
to  the  counterclaim  had  expired  when  the  notice  of  trial 
was  given. 

Such  a pleading  would  be  a reply ; and  by  Rule  380  a 
plaintiff*  is  to  deliver  his  defence  to  a counterclaim  in 
eight  days  from  service  thereof  on  him  ; and  by  the  next 
following  Rule  a plaintiff*  is  to  deliver  his  reply  within  three 
weeks  after  the  defence  or  last  of  the  defences  is  delivered. 

But  it  is  said  that  the  word  “ plaintiff  ” does  not  include 
a plaintiff  by  counterclaim,  because,  by  the  interpretation 
clause  of  the  Judicature  Act — sec.  2,  sub-sec.  5 — the  word 
“plaintiff”  is  not  to  include  “ a person  seeking  relief  by 
way  of  counterclaim  as  a defendant ;”  and  Rule  4 applies 
this  interpretation  of  the  word  to  the  Rules,  “ unless  there 
is  anything  in  the  subject  or  context  repugnant  thereto  : ” 
see  Jones  v.  Macaulay,  [1891]  1 Q.  B.  221,  where  the  word 
“ plaintiff*”  in  Order  XXVII.,  Rule  11,  was  held  to  include 
a plaintiff  by  counterclaim. 

Assuming  that  that  contention  is  right,  without  con- 
sidering it,  then  there  is  no  provision  for  replying  to  a 
defence  to  a counterclaim,  and  it  is  only  in  regard  to 
pleadings  subsequent  to  reply  that  the  four  days’  time — 
Rule  383 — applies  ; and,  therefore,  under  Rule  3,  by  analogy 
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to  the  time  given  to  a plaintiff  to  reply  to  a defence  to  the 
action,  a plaintiff  by  counterclaim  should  have  three  weeks 
to  reply  to  a defence  to  a counterclaim  ; and  that  being 
so,  the  plaintiffs’  general  notice  of  trial  should  have  been 
set  aside,  even  if  the  effect  of  the  judgment  in  Hare  v. 
Gawthrope,  11  P.  R.  353,  has  not  been  modified  by  subse- 
quent changes  in  the  Rules. 

Notwithstanding  the  case  of  Irwin  v.  Brovm,  12.  P.  R. 
639,  I am  quite  unable  to  perceive  how,  in  the  face  of 
Rules  380  and  379,  a “ defence  ” to  a counterclaim  can  be 
properly  held  to  be  a “ reply  ” within  the  meaning  of  that 
word  as  used  in  Rule  382  or  Rule  381 ; and  the  less  so 
having  regard  to  the  change  of  the  word  “reply”  to 
“ defence,”  and  the  adding  of  the  new  Rule  380,  when  the 
consolidation  of  the  Rules  was  made — a consolidation  aim- 
ing at  a somewhat  complete  code  of  practice.  There  does 
not  appear  to  me  to  be  anything  seriously  inconvenient  in 
treating  the  answer  to  the  counterclaim  as  that  which  the 
Rules  term  it,  “ a defence.”  Why  should  the  party  mak- 
ing the  claim  not  be  in  as  favoured  a position  as  if  he  had 
brought  a cross-action  ? The  plaintiff  in  the  action  need 
not  be  unduly  delayed,  for  there  is  power  to  allow  a 
separate  trial  of  the  action,  a course  which  might  well  be 
permitted,  if,  unduly,  the  party  making  the  counterclaim 
insisted  upon  having  the  full  time  to  reply,  which  I have 
said  he  is  entitled  to. 

The  appeal  will,  therefore,  be  allowed,  and  the  notice  of 
trial  set  aside  ; the  costs  will  be  costs  in  the  counterclaim 
to  the  plaintiffs  therein  in  any  event. 
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Adams  et  al.  v.  Annett. 

Arrest — Order  for — Discharge — Costs — Terms — No  Action  to  be  Brought. 

Where  the  defendant  in  his  notice  of  motion  to  set  aside  an  order  for  his 
arrest  and  for  his  discharge,  asked  for  costs,  and  an  order  was  made  in 
his  favour  with  costs  : — 

Held,  that  the  Judge  making  the  order  had  power  to  impose  the  term  that 
the  defendant  should  be  restrained  from  bringing  any  action. 

Review  of  the  English  authorities. 

[December  19,  1894. — The  Queen’s  Bench  Division.'] 

An  order  for  the  arrest  of  the  defendant  was  made  by 
the  Judge  of  the  County  Court  of  the  county  of  Middle- 
sex  in  an  action  in  that  Court,  on  the  24th  August,  1894. 

Thereupon,  by  leave  of  the  junior  Judge  of  that  Court, 
notice  was  given  by  the  defendant  that  a motion  would  be 
made  on  the  30th  August,  1894,  for  an  order  to  set  aside, 
with  costs,  the  order  of  arrest,  and  discharging  the  defen- 
dant, and  directing  that  the  bond  given  by  the  defendant, 
with  two  sureties,  to  the  sheriff  of  the  county  of  Middle- 
sex, conditioned  for  the  putting  in  of  bail  to  the  action,  be 
given  up  to  be  cancelled,  upon  the  ground  that  the  defen- 
dant did  not  intend  to  leave  the  Province  of  Ontario ; and 
on  the  12th  September,  1894,  the  junior  Judge  made  an 
order  that  the  defendant  be  discharged  from  custody  and 
the  arrest  be  set  aside ; that  the  bail  bond  be  delivered  up 
to  be  cancelled  ; that  the  plaintiffs  do  pay  to  the  defendant 
his  costs  of  and  incidental  to  the  motion  and  order  forth- 
with after  taxation,  and  that  no  set-off*  be  allowed ; and 
that  the  defendant  be  and  he  was  thereby  restrained  from 
bringing  any  action  against  the  plaintiffs,  or  any  of  them, 
by  reason  of  the  arrest,  order,  or  proceeding  thereunder. 

At  the  Michaelmas  Sittings  of  the  Queen’s  Bench  Divi- 
sion the  defendant  moved  under  Rule  1051  by  way  of 
appeal  from  or  review  of  that  portion  of  the  order  of  the 
12th  September,  1894,  restraining  the  defendant  from 
bringing  any  action,  and  for  an  order  setting  aside  or 
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striking  out  that  portion  of  the  order,  on  the  following 
grounds,  among  others : — (1)  That  the  learned  J udge 
exceeded  his  authority  in  so  restraining  the  defendant ; (2) 
that  the  order  was  against  evidence  and  the  weight  of 
evidence ; (3)  that  the  question  of  intention  or  no  inten- 
tion to  leave  the  Province  having  been  found  in  favour  of 
the  defendant  upon  the  evidence  and  affidavits  used  upon 
the  motion,  the  learned  Judge  erred  in  restraining  any 
action  by  the  defendant. 

The  motion  was  argued  before  a Divisional  Court  com- 
posed of  Armour,  C.J.,  and  Falconbridge,  J.,  on  the  23rd 
November,  1894. 

Aylesworth,  Q.C.,  for  the  defendant. 

G.  J.  Holman,  for  the  plaintiffs. 

Judgment  was  delivered  on  the  19th  December,  1894. 

Armour,  C.J. — In  Lorimer  v.  Lule,  1 Chit.  134,  the 
motion  was  to  set  aside  judgment  and  execution,  the  defen- 
dant having  duly  appeared  before  judgment  signed,  the 
judgment  being  consequently  irregular.  The  Court  said  : 
“ When  a defendant  applies  to  us  to  set  aside  proceedings 
for  irregularity,  we  have  a discretionary  power  of  imposing 
upon  him  just  and  equitable  terms  as  a condition  or  quali- 
fication of  our  interference ; and  we  shall  not  suffer  a party 
so  applying  to  prosecute  an  action  of  trespass,  merely  on 
account  of  such  a slip  in  practical  accuracy.  When  a case 
of  malicious  issuing  or  undue  execution  of  process  is  laid 
before  us,  we  will  impose  no  such  restraint,  but  this  is  not 
a case  of  that  description.”  See  also  cases  cited  in  note  to 
that  case. 

In  Braithwaite  v.  Broivn , 1 Chit.  238,  the  defendant 
obtained  a writ  of  error,  which  was  a supersedeas  of  execu- 
tion, and  the  plaintiff,  without  knowledge  of  it,  issued 
execution.  The  Court  said  “ that  under  the  circumstances 
of  the  case  the  ji.  fa.  ought  to  be  set  aside  without  costs, 
the  defendant  undertaking  to  bring  no  action.” 
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In  Cash  v.  Wells , 1 B.  & Ad.  375,  the  application  was  to 
set  aside  the  judgment  and  proceedings  as  against  good 
faith,  with  costs.  The  plaintiffs’  counsel  said  that  he  could 
not  resist  the  motion,  but  prayed  the  Court  to  impose  on 
the  defendant  as  a condition  that  he  should  not  bring  any 
action.  Defendant’s  counsel  refused  to  accept  the  terms, 
and  Bayley,  J.,  said : “ We  cannot  impose  them  without 
the  defendant’s  consent.  He  applies  to  us  ex  dehito  justifies, 
to  have  proceedings  set  aside  which  are  against  good  faith. 
We  are  not  compelled,  however,  to  give  him  the  costs  of 
his  rule ; and,  unless  he  will  consent  not  to  bring  any  Action, 
we  make  this  rule  absolute  without  costs.” 

In  Abbott  v.  Greenwood , 7 Dowl.  P.  C.  534,  the  motion  was 
to  rescind  the  rule  made  the  previous  sitting  setting  aside 
an  execution  unless  the  defendant  would  consent  to  stay 
proceedings  in  an  action  brought  by  him  in  the  Court  of 
Exchequer.  Patteson,  J.,  said  : “ This  certainly  was  a case 
where  the  Court  set  aside  the  execution  on  the  warrant  of 
attorney,  for  a mere  mistake  as  to  the  construction  of  the 
defeasance.  It  may  be  that  the  real  intention  of  the  par- 
ties was  different  from  the  construction  put  on  it  by  the 
Court,  for  that  is  not  an  uncommon  case,  but  the  Court 
was  obliged  to  construe  it,  as  well  as  it  could,  from  the 
language  used.  This  case,  therefore,  is  not  one  of  the  same 
nature  as  one  where  proceedings  are  set  aside  because  they 
are  contrary  to  good  faith ; that  is,  not  of  the  same  nature 
morally,  but  it  is  the  same  in  point  of  practice ; for  if  a 
proceeding  is  irregular  a party  has  a right  to  have  it  set 
aside.  The  term,  however,  of  so  doing,  is  a different  mat- 
ter, that  being  a thing  in  the  discretion  of  the  Court.  As 
regards  the  costs,  I have  always  thought  that  the  rule  laid 
down  in  the  case  of  Cash  v.  Wells  was  the  right  one,  and 
that  the  grounds  on  which  the  Court  will  proceed  in  such 
cases  are  there  properly  stated.  But  much  impression  was 
made  on  my  mind  by  the  other  case  of  Lorimer  v.  Lule, 
and  it  seems  that  in  that  case  the  Court  took  a larger  dis- 
cretion. I cannot,  however,  go  to  the  length  of  saying  that 
the  Court  can  direct  that  the  defendant  shall  be  restrained 
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from  bringing  an  action  in  this  case  ; but,  at  all  events,  an 
application  for  that  purpose  ought  to  have  been  made  at 
the  time  of  the  former  rule  being  disposed  of,  and  I do  not 
see  how  it  is  possible  that  I can  do  anything  now.  The 
action  has  been  commenced  in  another  Court,  and  I cannot, 
as  it  is  conceded,  stay  the  proceedings  in  that  action. 
What  can  I do  then  2 I have  not  got  the  costs  to  work 
with,  as  the  rule  was  made  absolute  without  costs,  so  that 
I cannot  act,  by  means  of  the  discretion  of  the  Court,  as  to 
them ; the  screw,  if  I may  so  term  it,  is  taken  from  me. 
All  I could  do  would  be  to  grant  a rule  conditionally, 
that  unless  the  defendant  will  consent  that  on  payment  of 
all  costs  the  proceedings  in  the  action  should  be  stayed — 
the  plaintiff  should  do  what  ? What  alternative  could  I 
impose  ? The  only  one  I can  suggest  would  be  to  rescind 
the  rule  for  setting  aside  the  execution.  But  then  I can- 
not do  that,  for  as  I have  said  before,  the  Court  was  bound 
to  grant  that  rule,  it  being  a matter  of  right.  I cannot, 
therefore,  grant  any  rule  in  this  case.” 

In  Adlam  v.  Noble , 9 Dowl.  P.  C.  322,  an  application 
had  been  made  successfully  to  set  aside  a warrant  of  attor- 
ney, a judgment  signed  thereon,  and  an  execution  levied, 
on  the  ground  of  non-compliance  with  the  provisions  of  1 
& 2 Yict.  ch.  110,  secs.  8 and  9.  The  rule  was  not  moved 
with  costs,  and  was  made  absolute  without  costs  ; but  the 
defendant  was  restrained  by  the  rule  from  bringing  any 
action.  Addison  afterwards  applied  to  amend  the  rule  by 
striking  out  the  term  thus  imposed.  Butt,  in  support  of  the 
rule,  contended  that  a power  to  restrain  a party,  under  such 
circumstances,  was  vested  in  the  Court,  and  he  mentioned 
a case  of  Fountaine  v.  Hall,  in  which  Mr.  Justice  Coleridge, 
sitting  at  Chambers,  had  restrained  a party  from  bringing 
an  action  in  a case  similar  in  its  facts  to  the  present. 
Williams,  J.,  said  : “ I have  spoken  to  my  brother  Coleridge 
about  the  case  of  Fountaine  v.  Hall,  and  he  informs  me 
that  that  case  was  referred  to  him  for  the  purpose  of  say- 
ing what  ought  to  be  done.  He  there  took  the  question  of 
staying  any  action  in  respect  of  the  plaintiff’s  irregularity 
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into  his  own  hands.  No  one  objected  to  this,  and,  there- 
fore, it  must  be  considered  as  having  been  done  with  the 
tacit  consent  of  the  defendant.  My  brother  Coleridge, 
however,  had  no  doubt,  in  his  own  mind,  that  if  the  defen- 
dant had  objected,  the  term  could  not  have  been  imposed. 
I think  the  present  rule,  therefore,  must  simply  be  made 
absolute,  without  saying  anything  as  to  bringing  an 
action.” 

In  Stockbridge  v.  Sussams,  6 Jur.  437,  the  plaintiff  ob- 
tained a verdict,  and  subsequently  applied  for  speedy 
execution,  which  was  granted  by  the  trial  Judge,  and 
issued  accordingly.  Subsequently,  a rule  for  a new  trial 
was  made  absolute  vacating  the  judgment  and  the  execu- 
tion issued  thereon.  Upon  judgment  to  this  effect  being 
given,  Platt  applied  to  the  Court  to  impose  terms  on  the 
defendant,  that  he  should  not  bring  any  action.  Wallinger, 
contra.  Patteson,  J.,  said : “ This  is  not  an  irregularity 
on  account  of  which  the  defendant  was  entitled,  as  a mat- 
ter of  right,  to  come  to  the  Court  and  have  the  judgment 
set  aside  ; and,  therefore,  we  may  impose  the  terms  of  not 
bringing  an  action  either  against  the  plaintiff  or  against 
the  sheriff.” 

In  Bhodes  v.  Hull,  26  L.  J.  Ex.  265,  an  arrest  was 
made  under  a ca.  sa.,  by  a bailiff,  to  whom  the  warrant 
was  not  addressed,  in  the  absence  of  the  officer  to  whom  it 
was  addressed,  and  a rule  having  been  obtained  to  dis- 
charge the  defendant  out  of  custody,  the  Court  thought 
the  case  clear  upon  the  second  ground  of  the  rule,  viz., 
that  the  officer  was  not,  at  the  time  he  arrested  the  defen- 
dant, acting  in  execution  of  the  warrant,  as  it  was  addressed 
to  another  bailiff,  who  wTas  at  a distance  at  the  time  of  the 
arrest.  E.  James  urged  that  the  defendant  should  be  put 
under  terms  not  to  bring  any  action.  Bed  per  Curiam : — 
The  Court  has  no  power  to  impose  terms,  the  rule  not 
asking  for  costs. 

In  Bartlett  v.  Stinton,  L.  R.  1 C.  P.  483,  a writ  of  sum- 
mons issued  against  the  defendant  on  the  28th  February, 
and  judgment  was  duly  signed  for  want  of  appearance. 
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The  plaintiff  would,  according  to  the  practice,  be  entitled  to 
execution  on  the  16th  March.  He,  however,  issued  a fi.fa. 
on  the  10th,  and  the  defendant’s  goods  were  seized  there- 
under by  the  sheriff.  On  the  same  day  the  defendant 
took  out  a summons  to  set  aside  the  execution  for  irregu- 
larity, with  costs.  This  summons  was  heard  by  Willes,  J., 
on  the  12th,  and  he  made  an  order  to  set  aside  the  fi.fa.  and 
subsequent  proceedings,  with  costs  ; but,  notwithstanding 
the  strenuous  opposition  of  the  defendant,  he  imposed  as  a 
term  that  no  action  should  be  brought.  The  debt  and 
costs  were  paid  on  the  16th.  The  order  was  never  drawn 
up  ; but  the  sheriff  had  withdrawn  from  possession,  though 
whether  before  or  after  the  money  was  paid  did  not  appear. 
Kennedy  moved  that  so  much  of  the  order  as  directed 
that  no  action  should  be  brought  might  be  rescinded. 
Erie,  C.J.,  said : “ The  defendant  applied  to  the  learned 
Judge  for  that  which  was  in  his  discretion.  By  the 
summons  he  asked  for  costs,  and  he  got  the  order  made 
with  costs,  on  the  terms  of  bringing  no  action.  Having 
submitted  himself  to  the  discretion  of  the  Judge,  he  can- 
not complain  of  the  manner  in  which  that  discretion  has 
been  exercised.”  According  to  the  report  of  this  case  in 
12  Jur.  N.  S.  342,  Erie,  C.J.,  said  : “ We  think  there  should 
be  no  rule.  The  principle  upon  which  the  order  was  made 
is  that  the  defendant  applied  for  the  costs  of  the  applica- 
tion; and  since  he  asked  for,  and  received,  something  beyond 
that  which  was  due  to  him  of  strict  right,  the  Judge  was 
enabled  to  attach  a condition  to  the  order.”  See  also  same 
case,  35  L.  J.  C.  P.  238  ; 14  W.  R.  614  ; 14  L.  T.  N.  S.  287. 

In  Anlaby  v.  Prcetorius,  20  Q.  B.  D.  764,  Fry,  L.J.,  in 
discussing  the  power  of  the  Court  to  impose  terms  in  set- 
ting aside  an  irregularly  obtained  judgment,  said  (p.  769)  : 
“ There  is  a strong  distinction  between  setting  aside  a judg- 
ment for  irregularity,  in  which  case  the  Court  has  no  discre- 
tion to  refuse  to  set  it  aside,  and  setting  it  aside  where  the 
judgment,  though  regular,  has  been  obtained  through  some 
slip  or  error  on  the  part  of  the  defendant,  in  which  case 
the  Court  has  a discretion  to  impose  terms  as  a condition 
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of  granting  the  defendant  relief.  But  although  the  Court 
is  hound  to  set  aside  an  irregular  judgment  ex  debito  justi- 
tice,  it  has  always  exercised  a discretion  as  to  costs,  and 
has  imposed  terms  as  a condition  of  the  exercise  of  that 
discretion — a common  term  being  that  the  defendant  shall 
not  bring  any  action.  It  was  contended  that  the  discre- 
tion arises,  not  when  the  Court  awards  costs,  but  when  it 
is  asked  to  award  them,  and  the  language  of  Erie,  C.J.,  in 
Bartlett  v.  Stinton  was  relied  on  in  support  of  that  con- 
tention. It  is  to  be  observed  that  in  that  case  the  Judge 
had  made  an  order  for  costs  in  favour  of  the  defendant 
upon  the  terms  of  his  bringing  no  action,  and  the  Chief 
Justice  dwells  upon  that  fact  in  his  judgment.  I do  not 
think  he  meant  to  say  that  if  an  order  for  costs  had  been  re- 
fused the  Judge  could  have  imposed  terms.  In  Cash  v. 
Wells  the  defendant  had  obtained  a rule  calling  upon  the 
plaintiff  to  shew  cause  why  a judgment  and  subsequent 
proceedings  thereon  should  not  be  set  aside  as  against  good 
faith,  with  costs,  and  the  plaintiff  asked  the  Court  to 
impose  as  a condition  upon  the  defendant,  that  he  should 
not  bring  any  action.  The  defendant  refused  to  accept 
those  terms.  Bayley,  J.,  said : ‘ We  cannot  impose  them 
without  the  defendant’s  consent.  He  applies  to  us  ex 
debito  justitice  to  have  proceedings  set  aside  which  are 
against  good  faith.  We  are  not  compelled,  however,  to 
give  him  the  costs  of  his  rule ; and,  unless  he  will  consent 
not  to  bring  any  action,  we  make  this  rule  absolute  with- 
out any  costs/  I think  the  true  view  is  that  where  the 
Court  gives  costs  there  is  power  to  impose  terms  on  the 
defendant,  but  where  costs,  though  asked  for,  are  not  given 
there  is  no  such  power.” 

See  also  Hughes  v.  Justin , [1894]  1 Q.  B.  667. 

In  the  case  in  judgment  the  defendant  in  his  notice  of 
motion  to  set  aside  the  order  for  arrest  asked  for  costs,  and 
by  the  order  made  he  obtained  them,  and  the  authorities 
above  referred  to  shew  that  the  Judge  making  the  order, 
having  given  the  defendant  costs,  had  power  to  impose 
upon  him  the  term  that  he  should  be  restrained  from 
bringing  any  action. 
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The  motion  will,  therefore,  be  dismissed  with  costs. 


Falconbridge,  J. — I agree.  It  was  within  the  power 
of  the  learned  Judge  to  impose  the  term  on  the  defendant 
which  he  complains  of.  That  term  should  be  imposed  only 
where  the  plaintiff  has  been  frank  and  open  in  his  appli- 
cation for  the  order  for  arrest,  and  had  reasonable  grounds 
for  the  statements  he  laid  before  the  Judge  : Scane  v.  Coffey, 
15  P.  R.  112. 

I assume  that  the  Judge  found  that  the  plaintiffs  brought 
themselves  within  the  rule,  and  I do  not  think  the  con- 
trary so  plainly  appears  as  to  make  me  disagree  with  his 
judgment. 


Knarr  v.  Bricker  et  al. 

Reference — Report — Drawing — Settling — Notice. 

A judicial  officer  charged  with  a reference  should  himself  draw  his  report, 
and  not  delegate  it  to  the  solicitor  for  the  successful  party. 

Any  ex  parte  communication  with  a litigant,  as  to  the  decision  to  be 
given,  should  be  avoided,  and  both  parties  should  have  equal  facilities 
of  knowing  the  result,  and  of  being  present  at  the  drawing  or  settling 
of  the  report. 

[December  12,  1894. — Boyd , C.] 

On  an  appeal  from  the  report  of  a local  Master  it 
appeared  that  before  he  made  his  report  he  informed  the 
solicitor  for  the  defendants  that  he  had  decided  in  his 
favour,  and  requested  the  solicitor  to  draw  up  the  report, 
which  the  solicitor  did  and  delivered  it  to  the  Master,  who 
signed  it.  This  was  all  done  in  the  absence  of  the  solicitor 
for  the  plaintiff,  and  without  notice  to  him.  The  Master 
stated  he  was  merely  following  the  practice  that  had 
prevailed  in  his  office,  and  that  of  his  predecessor. 

The  appeal  was  argued  before  Boyd,  C.,  in  Court,  on 
the  11th  and  12th  December,  1894. 
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J.  P.  Mabee  and  R.  T.  Harding,  for  the  plaintiff. 

E.  P.  Clement  and  W.  H.  P.  demerit,  for  the  defendants. 

At  the  conclusion  of  the  argument  an  order  was  pro- 
nounced setting  aside  the  report,  and  the  following  remarks 
were  made  as  to  the  practice. 

Boyd,  C. — It  is  a vicious  practice  for  a Master  or  other 
judicial  officer  charged  with  a reference  to  inform  the 
successful  party  that  he  is  going  to  decide  in  his  favour 
and  then  instruct  him  to  draft  the  report.  Any  ex  parte 
communication  between  the  Master  and  any  of  the 
litigants  as  to  his  decision  is  to  be  avoided,  and  when  the 
case  is  ripe  for  decision  the  Master  should  give  equal 
facilities  to  both  sides  to  know  the  result  and  to  be 
present  at  the  drawing  or  settling  of  the  report.  The 
Master  should  himself  draft  the  report,  for  which  he  is 
allowed  proper  fees. 


Macrae  et  al.  v.  News  Printing  Company. 

Jury  Notice — R.  S.  0.  ch.  JJ,  sec.  78  (2) — Filing — Time — Allowance. 

Where  a jury  notice  is  served  in  due  time,  but  by  inadvertence  is  filed  too 
late  to  comply  with  R.  S.  0.  ch.  44,  sec.  78  (2),  there  is  power  to  make 
an  order  allowing  it  to  stand  as  a good  notice  ; and  such  an  order  should 
be  made  if  the  case  is  one  proper  to  be  tried  by  a jury. 

[January  19,  1895. — Ferguson,  J.] 

The  plaintiffs  on  the  2nd  January,  1895,  served  on  the 
defendants  a notice  requiring  the  issues  in  this  action  to  be 
tried  by  a jury,  but,  by  inadvertence,  did  not  file  the  notice 
until 'the  7th  January,  1895.  They  served  a regular  notice 
of  trial  for  the  sittings  at  Toronto  for  the  trial  of  actions 
with  a jury  beginning  on  the  14th  January,  1895.  The 
action  was  for  damages  for  breach  of  contract. 

The  defendants  moved  to  strike  out  the  jury  notice  as 
irregular ; and  the  plaintiffs  on  the  return  of  the  motion 
asked  that  it  should  be  allowed  to  stand. 
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By  sec.  78  (2)  of  the  Judicature  Act,  It.  S.  O.  ch.  44, 
it  is  provided  that  “ if  any  of  the  parties  desires  the  issues 
of  fact  to  be  tried  or  damages  to  be  assessed  or  inquired 
of  by  a jury,  he  shall,  at  least  eight  days  before  the  sittings 
at  which  the  action  is  to  be  tried,  or  within  such  other  time 
as  may  be  ordered  by  the  Court  or  a Judge,  file  and  serve 
on  the  opposite  party  a notice  in  writing,”  etc. 

The  Master  in  Chambers  made  an  order  striking  out  the 
jury  notice,  with  costs  to  the  defendants  in  the  cause  in 
any  event. 

The  plaintiffs  appealed  from  this  order  and  moved  sub- 
stantively for  an  order  allowing  the  jury  notice  to  stand. 

The  appeal  and  motion  were  argued  before  Ferguson, 
J.,  in  Chambers,  on  the  18th  January,  1895.’ 

E.  G.  Ryhert,  for  the  plaintiffs. 

G.  A.  M.  Young , for  the  defendants. 

Powell  v.  City  of  London  Assurance  Co.,  10  P.  R.  520  ; 
Hamilton  Provident  and  Loan  Society  v.  McKim,  13  P.  R. 
125  ; and  McBride  v.  Carroll,  14  P.  R.  70,  were  referred  to. 

Judgment  was  delivered  on  the  following  day. 

Ferguson,  J. — So  far  as  I can  see,  the  case  is  one  that 
should  be  tried  by  a jury  rather  than  by  a Judge  without 
a jury. 

The  failure  to  file  the  jury  notice  as  required  by  the 
practice  was  a mere  mistake  or  slip,  and  I am  of  the  opinion 
that  there  is  power  to  correct  it  by  making  the  order  asked 
by  the  motion.  Although  the  motion  in  Powell  v.  City  of 
London  Assurance  Co.,  10  P.  R.  520,  was  different  in  some 
respects,  yet  the  case  seems  to  me  to  rest  upon  the  same 
basis,  so  far  as  jurisdiction  has  concern,  as  does  this  motion. 

I think  the  order  made  by  the  learned  Master  was 
erroneous.  He  should,  in  my  opinion,  have  granted  the 
order  asked. 

Appeal  alloived.  Ho  costs  here  or  below. 
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Merchants  Bank  of  Canada  v.  Ketchum  et  al. 


Examination — Special  Examiner's  Chambers — Discretion  as  to  Admission 

of  Persons. 

A special  examiner  has  a discretion  to  admit  or  exclude  from  his  chambers 
persons  who  desire  to  be  present  upon  an  examination. 

And  where  the  defendant  attended  for  examination  as  a judgment  debtor, 
but  refused  to  answer  questions  unless  a former  partner  of  his,  who  was 
present  to  instruct  counsel  for  the  judgment  creditors,  was  excluded 
Held , that  the  examiner  rightly  exercised  his  discretion  in  refusing  to 
exclude ; and  the  defendant  was  ordered  to  attend  again  at  his  own 
expense. 

[January  18,  1895. — Ferguson,  J.] 

Motion  by  the  plaintiffs  to  compel  the  defendant  Kemp, 
a judgment  debtor,  to  attend  at  his  own  expense  for 
further  examination  before  W.  D.  Gwynne,  Esquire,  a 
special  examiner,  under  the  following  circumstances : — 
The  defendant  Kemp  had  for  several  years  carried  on 
business  as  a manufacturer  of  summer  drinks,  etc.,  in 
Toronto,  under  the  firm  names  of  “ The  Kemp  Beverage 
Company,”  “ Kemp,  Peck,  & Co.,”  and  “ Kemp,  Jones,  & Co.,” 
and  while  carrying  on  such  business  had  incurred  a debt 
of  $500  to  the  plaintiffs,  for  which  judgment  had  been 
recovered  against  him. 

Upon  an  appointment  for  his  examination  as  a judg- 
ment debtor,  the  counsel  for  the  plaintiffs,  when  he 
appeared  before  the  examiner  at  his  chambers,  was  accom- 
panied by  one  Jones,  who  had  been  Kemp’s  partner  in 
business,  and  who  attended  before  the  examiner  to  instruct 
the  counsel  for  the  plaintiffs  as  to  the  accounts  of  the  firms. 
The  defendant  Kemp,  after  being  sworn,  refused  to  answer 
any  questions  unless  Jones  was  ordered  to  withdraw.  The 
examiner  held  that  he  had  a discretion  to  admit  or  exclude 
Jones,  and  upon  the  facts  being  stated  to  him  he  refused 
to  exclude  Jones,  whereupon  the  defendant  Kemp  and  his 
solicitor  left  the  room. 

The  motion  was  argued  before  Ferguson,  J.,  in  Cham- 
bers, on  the  18th  January,  1895. 

G.  R.  W.  Biggar,  Q.C.,  for  the  plaintiffs.  The  note  at  the 
foot  of  p.  485  of  Holmested  & Langton’s  Judicature  Act, 
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under  the  case  of  Re  Western  of  Canada  0.  L.  & W.  Co.,  6 
Ch.  JD.  109,  does  not  fully  represent  the  result  of  the 
authorities  there  cited.  The  cases  referred  to,  and  also 
Wright  v.  Wilkin,  6 W.  R.  643,  clearly  shew  that  a 
special  examiner  has  a discretion  as  to  the  admission  or 
exclusion  of  persons  who  desire  to  be  present  during  the 
examination  before  him;  and  in  Rands  v.  Upper  Canada 
Furniture  Co.,  12  P.  R.  292,  the  late  Master  in  Chambers* 
Mr.  Dalton,  so  held. 

Waldron,  for  the  judgment  debtor,  cited  Sivewright  v. 
Sivewright,  8 P.  R.  81. 

Judgment  was  delivered  at  the  close  of  the  argument. 

Ferguson,  J. — I have  always  understood  that  a special 
examiner  has  the  discretion  here  contended  for  by  the 
plaintiffs.  Upon  an  examination  before  him  he  may 
either  admit  or  exclude  persons,  according  to  the  circum- 
stances of  the  case  and  to  what  he  considers  calculated  to 
secure  the  ends  of  justice.  I recollect  a case  in  my  own 
practice  where  the  counsel  for  the  party  under  examina- 
tion was  excluded  at  my  request  because  his  conduct  inter- 
fered with  the  proper  examination  of  the  witness,  who  was 
his  client.  I think  the  examiner  exercised  his  discretion 
rightly  in  the  present  case.  The  plaintiffs  seek  informa- 
tion as  to  the  affairs  of  their  judgment  debtor  ; and  it  may 
be  necessary,  in  order  to  the  proper  investigation  of  his 
books  and  accounts,  that  a former  partner  should  be 
present  to  instruct  counsel  as  the  facts  come  out.  My  only 
doubt  is  as  to  whether  the  application  should  not  have 
been  in  the  first  instance  for  an  order  for  committal,  upon 
which  the  defendant  might  be  allowed  as  an  indulgence,  if 
at  all,  to  attend  at  his  own  expense  and  submit  to  exam- 
ination. However,  as  this  is  not  sought  for  at  present,  the 
order  will  go  for  the  defendant  Kemp  to  attend,  upon  the 
order  and  an  appointment  being  served  on  him,  at  his  own 
expense,  and  submit  to  be  examined.  The  order  is  with 
costs. 
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Thompson  et  al.  v.  Williamson  et  al. 

Security  for  Costs — Action  against  Justice  of  the  Peace — 53  Viet.  ch.  23  ( 0.) 

— Form  of  Order — Time — Dismissal  of  Action. 

An  order  under  53  Viet.  ch.  23  for  security  for  costs  in  an  action  against 
a justice  of  the  peace  should  not  limit  a time  within  which  security  is 
to  be  given  nor  provide  for  dismissal  of  the  action  in  default ; the  order 
should  be  simply  “ that  the  plaintiff  do  give  security  for  the  costs  of  the 
defendant  to  be  incurred  in  the  action.” 

[December  21,  1894. — The  Common  Pleas  Division .] 

An  appeal  by  the  plaintiffs  from  an  order  of  Meredith, 
J.,  in  Chambers  affirming  an  order  of  the  Master  in 
Chambers  requiring  the  plaintiffs  to  give  security  for  the 
costs  of  the  defendant  Williamson  within  a time  therein 
limited,  and,  in  default  of  such  security  being  given,  that 
the  action  be  dismissed. 

The  defendant  Williamson  was  a justice  of  the  peace, 
and  the  defendant  Benson  a constable  ; and  the  action 
wras  for  damages  for,  maliciously  and  without  reasonable 
and  probable  cause,  causing  a search  warrant  to  be  issued 
to  search  the  plaintiffs’  premises,  etc. 

The  order  was  made  under  the  provisions  of  53  Yict.  ch. 
23  (0.),  which  enacts  : 

“1.  In  case  an  action  or  other  legal  proceeding  is  brought 
against  a police  magistrate  or  other  justice  of  the  peace, 
in  respect  of  any  cause  of  action  to  which  the  provisions 
of  the  Act  to  protect  justices  of  the  peace  and  others  from 
vexatious  actions  is  applicable,  the  defendant  may,  at  any 
time  after  the  service  of  the  writ,  apply  to  the  Court  or 
to  a judge  for  security  for  costs. 

2.  The  application  shall  be  upon  notice  and  an  affi- 
davit by  the  defendant  or  his  agent,  shewing  the  nature  of 
the  action  and  of  the  defence,  and  shewing  to  the  satisfac- 
tion of  the  court  or  judge  that  the  plaintiff  is  not 
possessed  of  property  sufficient  to  answer  the  costs  of  the 
action  in  case  a verdict  or  judgment  should  be  given  in 
favour  of  the  defendant,  and  that  he  has  a good  defence 
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upon  the  merits,  or  that  the  grounds  of  action  are  trivial 
or  frivolous ; and  thereupon  the  court  or  judge,  in  its  or 
his  discretion  in  view  of  all  the  circumstances,  may  make 
an  order  that  the  plaintiff  shall  give  security  for  the  costs 
to  be  incurred  in  such  action ; security  so  ordered  shall  be 
given  in  accordance  with  the  practice  in  cases  where  a 
plaintiff  resides  out  of  the  Province  ; and  the  order  shall 
be  a stay  of  proceedings  in  the  action  until  security  is 
given.” 

The  facts  are  stated  in  the  judgment. 

The  appeal  was  argued  before  Meredith,  C.  J.,  and 
MacMahon,  J.,  on  the  4th  December,  1894. 

Walter  Read,  for  the  plaintiffs. 

G.  W.  Kerr,  for  the  defendant  Williamson. 

Judgment  was  delivered  on  the  21st  December,  1894. 

MacMahon,  J. — The  defendant  Williamson  is  a justice 
of  the  peace  for  the  united  counties  of  Northumberland 
and  Durham,  and  the  defendant  Benson  is  a constable  for 
said  counties.  The  action  against  the  defendant  William- 
son is  in  respect  of  a cause  of  action  to  which  the  provisions 
of  the  Act  to  protect  j ustices  of  the  peace  and  others  from 
vexatious  actions  (R.  S.  0.  ch.  73)  is  applicable,  being  an 
action  for  damages  for,  maliciously  and  without  reasonable 
and  probable  cause,  causing  a search  warrant  to  be  issued 
to  search  the  plaintiffs’  premises,  etc. 

Upon  the  material  before  the  learned  Master,  he  was, 
we  think,  fully  justified  in  holding  that  the  plaintiffs  are 
not  possessed  of  sufficient  property  to  answer  the  costs  of 
the  action  in  case  a verdict  or  judgment  should  be  given 
in  favour  of  the  defendants,  and  that  security  for  costs 
should  therefore  be  given. 

The  other  objection  to  the  order  arises  from  the  learned 
Master’s  having  limited  the  time  for  giving  the  security, 
and  directing  that,  in  default  of  security  being  given 
within  the  time  so  limited,  the  action  be  dismissed. 

This  objection  must  be  disposed  of  after  a consideration 
of  the  very  words  of  the  latter  part  of  sec.  2 of  53 
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Viet.  eh.  23,  which  provides  that  the  “ security  so  ordered 
shall  be  given  in  accordance  with  the  practice  in  cases 
where  a plaintiff  resides  out  of  the  Province ; and  the 
order  shall  be  a stay  of  proceedings  in  the  action  until 
security  is  given.” 

A like  provision  as  to  security  for  costs  exists  in  the 
Act  respecting  libel  and  slander : R.  S.  O.  ch.  57,  sec.  9. 

We  think  the  section,  when  directing  that  “ security 
shall  be  given  in  accordance  with  the  practice,”  refers  only 
to  the  mode  in  which  the  security,  when  given,  is  to  be 
perfected,  i.  e.,  if  by  bond,  then  the  amount  for  which  the 
bond  is  to  be  given,  the  number  of  sureties,  and  their  justi- 
fying as  required  by  the  existing  practice,  etc.  But  we 
consider  it  is  also  clear  that  where  security  is  ordered  by 
the  Judge  to  be  given,  that  is  all  the  statute  empowers 
him  to  do.  And  from  that  time  there  “ shall  be  a stay  of 
proceedings  in  the  action  until  security  is  given.” 

It  is  possible  that  by  the  provision  as  to  costs  in  the 
Libel  Act,  as  well  as  under  53  Viet.  ch.  23,  sec.  2,  the  Legisla- 
ture intended  that  upon  the  order  for  security  being  ob- 
tained, the  proceedings  should  merely  be  stayed  until  such 
time  as  the  plaintiff  was  prepared  to  furnish  the  security. 
But  it  is  probable  that  by  both  the  above  enactments  it  was 
the  intention  to  give  the  Judge  authority  to  limit  the 
time  within  which  security  was  to  be  given,  and,  in  default 
of  its  being  so  given,  that  the  action  be  dismissed.  If  that 
was  intended,  the  language  has  failed  to  give  expression 
to  the  intention. 

The  order  appealed  from  must  be  varied  by  striking  out 
the  parts  thereof  limiting  the  time  for  giving  security,  and 
directing  that  the  action  be  dismissed  in  the  event  of  the 
security  not  being  given  within  such  limited  time. 

As  each  party  has  succeeded  in  part  and  failed  in  part, 
the  costs  of  the  appeal  will  be  costs  in  the  cause. 

Meredith,  C.  J. — The  order  will  be  varied  so  as  to  read 
as  follows : “ That  the  plaintiffs  do  give  security  for  the 
costs  of  the  defendant  to  be  incurred  in  this  action.” 
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Weegar  v.  Grand  Trunk  R.  W.  Co. 


Sheriff — Poundage — Allowance  in  Lieu  of— Seizure  oj  Goods — Withdrawal 
of  Man  in  Possession  before  Sale — Execution  Superseded — Rule  1233 — 
Amount  of  Allowance — Discretion. 

A sheriff  made  a seizure  under  a fi.  fa.  against  the  goods  of  the  defen- 
dants, but,  learning  that  they  were  about  to  appeal,  of  his  own  motion, 
and  for  the  purpose  of  saving  expense  to  the  parties,  withdrew  his  offi- 
cer in  possession,  and,  the  appeal  having  been  subsequently  brought, 
the  execution  was  superseded.  The  appeal  was  dismissed,  and  the 
judgment  debt  and  costs  were  afterwards  settled  by  arrangement  be- 
tween the  parties : — 

Held,  that  the  sheriff  had  not  so  withdrawn  from  the  seizure  as  to  disen- 
title him  to  poundage  or  an  allowance  in  lieu  thereof,  and  that,  not- 
withstanding the  superseding  of  the  execution,  he  was  entitled  under 
Rule  1233  to  such  allowance — the  words  “ from  some  other  cause  ” in 
that  Rule  being  wide  enough  to  cover  the  case. 

Rrodcville  and  Ottawa  R.  W.  Co.  v.  Canada  Central  R.  W.  Co.,  7 P.  R. 

372,  and  Morrison  v.  Taylor , 9 P.  R.  390,  approved  and  followed. 

The  Court  will  not  interfere  with  the  discretion  exercised  by  the  Master 
in  fixing  the  amount  of  the  allowance. 

[December  21,  1894. — The  Common  Pleas  Division .] 

An  appeal  by  the  sheriff  of  the  city  of  Toronto  from  an 
order  of  Armour,  C.  J.,  in  Chambers,  reversing  in  part 
an  order  of  the  Master  in  Chambers,  made  under  Rule 
1233,  under  the  circumstances  set  out  in  the  judgment  of 
Meredith,  C.  J. 

The  appeal  was  argued  before  Meredith,  C.  J.,  and 
Rose  and  MacMahon,  JJ.,on  the  30th  November,  1894. 

Langton,  Q.C.,  for  the  sheriff. 

Douglas  Armour,  for  the  defendants. 

W.  R.  Smyth,  for  the  plaintiff 

Judgment  was  delivered  on  the  21st  December,  1894. 

Meredith,  C.  J. — Execution  against  the  goods  of  the 
defendants  having  been  placed  in  the  hands  of  the  sheriff 
by  which  he  was  directed  to  levy  a sum  of  about  Si, 400, 
the  sheriff  seized  under  it  goods  of  the  defendants  to  the 
value  of  more  than  that  amount : learning  that  the  de- 
fendants  were  about  to  appeal,  the  sheriff,  so  far  as  ap- 
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pears,  of  his  own  motion,  and  for  the  purpose  of  saving 
expense  to  the  parties,  withdrew  his  officer  whom  he  had 
placed  in  possession  of  the  goods  seized,  and  the  appeal 
having  been  subsequently  brought,  the  execution  was 
superseded.  The  judgment  debt  and  costs  were  after- 
wards (the  judgment  having  been  affirmed  by  the  Supreme 
Court  of  Canada)  settled  by  arrangement  between  the 
parties,  upon  the  understanding  that  the  defendants 
would  pay  the  sheriff  his  proper  fees. 

An  application  was  then  made  by  the  defendants  to  the 
Master  in  Chambers,  as  the  notice  of  motion  reads,  “ to 
settle  the  question  whether  the  sheriff  of  the  city  of 
Toronto  is  entitled  as  against  the  defendants  to  any 
poundage,  fees,  and  expenses  of  execution  herein,  and,  if  he 
be  held  so  entitled,  to  fix  the  amount  of  the  same.” 

Upon  the  application  coming  on  to  be  heard,  the  Master 
in  Chambers  directed  notice  of  it  to  be  served  on  the 
plaintiffs  solicitor,  and  that  having  been  done,  the  matter 
came  on  again,  when  an  order  was  made  fixing  the  sheriff’s 
fees  at  $19,  and  for  an  allowance  to  him  in  lieu  of  pound- 
age of  $20,  and  each  party  was  left  to  bear  his  own  costs 
of  the  application. 

On  appeal  by  the  defendants,  this  order  was  reversed 
as  to  the  allowance  of  the  $20  in  lieu  of  poundage,  and  the 
sheriff  was  ordered  to  pay  the  defendants  their  costs  of 
the  application  and  of  the  appeal. 

The  sheriff  now  appeals  from  the  order  made  on  the 
appeal. 

It  was  contended  on  the  part  of  the  defendants  that  the 
sheriff  had  withdrawn  from  the  seizure,  and  was,  therefore, 
not  entitled  either  to  poundage  or  any  allowance  in  lieu  of 
it ; but  I do  not  think  that  there  was  any  such  with- 
drawal as  was  contended  for,  but  merely  the  removal  of 
the  man  who  had  been  placed  in  charge  of  the  goods 
seized,  and  that  only  for  the  purpose  of  saving  expense  to 
the  parties. 

I do  not  agree  with  Mr.  Langton’s  contention  that  under 
the  tariff,  a seizure  having  been  made,  the  sheriff  was  en- 
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titled  to  poundage.  The  cases  to  which  he  referred  were 
either  cases  in  England,  decided  upon  the  terms  of  the 
statute  29  Eliz.  ch.  4,  or  in  this  Province,  under  pro- 
visions of  statutes  or  Rules  of  Court  the  language  of  which 
differs  from  that  of  the  present  tariff. 

This  difference  is  pointed  out  in  French  v.  Lake  Superior 
Mineral  Go .,  14  P.  R.  541,  and  In  the  cases  of  Walker  v. 
Fairfield , 8 C.  P.  95,  and  Brown  v.  Johnson,  5 U.  C. 
L.  J.  17,  referred  to  in  that  case. 

The  right  of  the  sheriff  to  poundage  or  an  allowance 
in  lieu  of  poundage  depends  on  the  provisions  of  Rule  1233, 
which,  so  far  as  it  deals  with  the  present  question,  is  as 
follows : 

“ And  in  case  the  personal  estate,  except  chattels  real,  of 
the  defendant  is  seized  or  advertised  on  or  under  an  execu- 
tion, but  not  sold  by  reason  of  satisfaction  having  been 
otherwise  obtained,  or  from  some  other  cause,  and  no 
money  is  actually  made  by  the  sheriff  on  or  by  force  of 
such  execution,  the  sheriff  shall  be  entitled  to  the  fees  and 
expenses  of  execution  and  poundage  only  on  the  value  of 
the  property  seized  not  exceeding  the  amount  endorsed  on 
the  writ,  or  such  less  sum  as  the  Court  or  a Judge  may 
deem  reasonable.” 

The  effect  of  the  Rule  has  been  held  to  be  that,  in  the 
cases  to  which  it  applies,  the  sheriff  is  entitled  to  poundage, 
unless  the  Court  or  a Judge  deems  a less  sum  reasonable 
under  the  circumstances  of  the  particular  case  : Brockville 
& Ottawa  R.  W.  Go.  v.  Canada  Central  R.  W.  Co.,  7 P.  R. 
372  ; Morrison  v.  Taylor,  9 P.  R.  390. 

The  learned  Chief  Justice  was  of  opinion  that  the  ex- 
ecution having  been  superseded  in  the  appeal  proceedings 
(O’Donohoe  v.  Robinson,  10  A.  R.  622),  the  Rule  did  not 
apply. 

We  are  unable  to  concur  in  that  view. 

By  the  terms  of  the  Rule,  the  sheriff  is  entitled  to 
poundage  or  the  less  sum  which  the  Court  ora  Judge  may 
deem  reasonable,  if  the  goods  seized  are  not  sold  by  reason 
of  satisfaction  having  been  otherwise  obtained,  or  from 
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some  other  cause ; and  it  seems  to  us  to  be  impossible  to 
say  that  the  cause  in  this  case  which  led  to  the  sale  not 
being  proceeded  with,  the  superseding  of  the  execution,, 
does  not  come  within  the  very  general  words  of  the  Rule. 

In  the  case  of  Brockville  & Ottawa  R.  W.  Co.  v.  Canada 
Central  R.  W.  Co.,  already  referred  to,  it  was  held  that 
the  Rule  applied  where  the  sale  was  not  proceeded 
with  owing  to  an  injunction  having  issued  restraining  it, 
and  because  of  the  withdrawal  of  the  writs  by  the  plain- 
tiffs; and  in  Morrison  v.  Taylor  it  was  given  effect  to 
where  the  judgment  and  execution  had  been  set  aside  for 
irregularity.  See  also  Rawstorne  v.  Wilkinson,  4 M.  & S. 
256 ; Bullen  v.  Ansley,  6 Esp.  111. 

The  principle  upon  which  these  cases  were  decided  was 
that  where  the  sheriff  has  made  a seizure  under  the  writ, 
and  his  proceedings  are  interrupted  before  the  execution  is 
executed,  he  is  entitled  to  his  fees,  and  that  the  means  by 
which  the  interruption  of  the  proceedings  takes  place  are 
of  no  consequence  as  affecting  his  right  to  his  fees.  Hav- 
ing regard  to  that  principle,  I am  unable  to  see  how  any 
sound  distinction  can  be  drawn  between  this  case  and  the 
cases  to  which  I have  referred. 

The  appeal  must,  therefore,  be  allowed,  and  the  order 
of  the  Master  in  Chambers  restored. 

Speaking  for  myself  only,  I should  not,  had  the  matter 
come  before  me  in  the  first  instance,  have  been  disposed 
to  allow,  under  the  circumstances  of  this  case,  so  large 
an  amount  as  the  Master  in  Chambers  has  done ; but  I 
agree  in  thinking  that  we  ought  not  to  interfere  with  the 
discretion  which  he  has  exercised,  especially  as  the  amount 
in  dispute  is  comparatively  small. 

The  defendants  must  pay  the  sheriff’s  costs  of  the 
present  appeal  and  of  the  appeal  to  the  Chief  Justice,  and 
must  also  pay  to  the  plaintiff*  his  costs  of  appearing  on 
the  appeal  before  us,  which  we  fix  at  $5. 

Rose,  J. — I agree  that  under  the  provisions  of  Rule 
1233,  on  facts  such  as  appear  in  this  case,  a sheriff*  is 
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entitled  to  poundage,  unless,  on  the  application  of  the 
party  liable  to  pay,  a J udge  fixes  some  other  sum  as  reason- 
able, and  therefore,  that  the  order  appealed  from  cannot  be 
upheld. 

It  does  not  become  necessary  to  consider  what  would  be 
a reasonable  sum  in  this  case,  as,  even  if  the  question  could 
be  considered  as  open  on  this  appeal,  I would  not  be  for 
encouraging  an  appeal  where  only  so  small  a sum  is 
brought  in  question. 

MacMahon,  J.,  concurred. 

Order  accordingly. 


Jury  v.  Jury. 

Arrest — Ex  Parte  Order  for — Setting  Aside — Jurisdiction — Rules  536, 1051 

—Sheriff. 

Rule  536  does  not  apply  to  cases  of  ex  parte  orders  for  arrest,  which,  are 
specially  provided  for  by  Rule  1051  ; and  a County  Court  Judge  has  no 
jurisdiction  to  set  aside  his  own  order  for  arrest. 

Where  an  order  for  arrest  has  been  acted  on  by  the  sheriff,  it  should  not 
be  disturbed. 

[January  10,  1895. — The  Chancery  Division .] 

An  appeal  by  the  plaintiff  from  an  order  of  Armour, 
C.  J.,  in  Chambers,  dismissing  an  appeal  by  the  plaintiff 
from  an  order  of  the  Judge  of  the  County  Court  of  the 
county  of  Middlesex,  made  on  the  application  of  the  defen- 
dant, setting  aside  an  ex  parte  order  made  by  the  same 
Judge  for  the  arrest  of  the  defendant.  The  arrest  was 
made  under  the  order,  and  the  defendant  gave  bail.  The 
appeal  was  on  the  ground  that  the  County  Court  Judge 
had  no  jurisdiction  to  set  aside  his  own  order. 

Rule  536  : “ Any  party  affected  by  an  ex  parte  order, 
except  the  party  issuing  the  same,  may  move  to  rescind  or 
vary  the  same  before  the  Judge  or  officer  who  made  the 
order,  or  any  Judge  or  officer  having  jurisdiction,  within 
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four  days  from  the  time  of  its  coming  to  his  notice,  or 
within  such  further  time  as  the  Court  or  Judge  may  allow, 
and  whether  it  has  been  acted  upon  by  the  party  issuing 
the  order  or  not.” 

Rule  1051 : “ Any  person  arrested  upon  any  order  for 
arrest  may  apply  at  any  time  after  his  arrest  to  the  Court, 
or  a Judge,  for  an  order  that  he  be  discharged  out  of  cus- 
tody ; and  such  Court  or  Judge  may  make  such  order 
thereon  as  to  such  Court  or  Judge  seems  fit  subject  to 
appeal ; and  the  J udge  or  acting  J udge  of  a County  Court 
making  any  order  to  arrest,  whether  in  the  High  Court  or 
in  his  own  Court,  shall  in  respect  to  such  order,  and  the 
arrest  made  thereupon,  possess  all  the  powers  given  to  a 
J udge  of  the  High  Court  under  this  Rule,  and  may  in  like 
manner,  on  application  to  him,  order  the  defendant  to  be 
discharged  out  of  custody,  or  make  such  order  therein  as 
to  him  seems  tit ; and  any  such  order  made  by  a County 
Court  Judge  may  be  discharged  or  varied  by  a Divisional 
Court.” 

The  appeal  was  argued  before  a Divisional  Court  com- 
posed of  Boyd,  C.,  and  Ferguson,  J.,  on  the  19th  Decem- 
ber, 1894. 

W.  H.  Bartram,  for  the  plaintiff. 

No  one  appeared  for  the  defendant. 

Judgment  was  delivered  on  the  10th  January,  1895. 

Boyd,  C. — Rule  536  does  not  apply  to  cases  of  ex  parte 
orders  for  arrest,  which  are  specially  provided  for  by  Rule 
1051.  The  latter  has  a statutory  origin,  while  the  former 
was  framed  to  meet  difficulties  arising  out  of  the  ordinary 
ex  parte  order.  The  order  to  arrest  was  in  this  case  acted 
on  by  the  sheriff,  and  it  should  not  be  disturbed,  in  order 
that  he  may  be  protected. 

The  County  Judge  had,  in  my  opinion,  no  jurisdiction 
to  set  aside  the  order  to  arrest,  and  that  difficulty  is  not 
overcome  by  the  order  of  the  Chief  Justice  declining  to 
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interfere  or  dismissing  the  appeal.  The  order  to  arrest  and 
all  proceedings  thereon  should  be  restored,  leaving  it  for 
the  defendant  to  move  to  be  discharged  from  custody  or 
otherwise  as  he  may  be  advised. 

As  no  cause  was  shewn,  there  should  be  no  costs. 

Ferguson,  J. — The  order  for  the  arrest  was  an  ex  parte 
order.  The  arrest  was  made  under  it,  and  the  defendant 
gave  bail. 

Rule  536  and  Rule  1051  are  both  contained  in  the 
volume  of  Consolidated  Rules  of  1888,  the  former  being 
general  in  character,  and  the  latter  providing  only  for  the 
particular  case,  or  class,  or  kind  of  cases,  referred  to  in  it. 
51  Viet.  ch.  2,  sec.  4,  (0.)  confirms  these  Rules,  and  declares 
them  to  have  the  same  force  and  effect  as  if  they  had  been 
repeated  and  enacted  therein,  with  an  exception  as  to  their 
variation  by  any  enactment  of  the  then  present  session  of 
the  Legislature,  and  also  as  to  their  being  liable  to  be 
annulled  or  varied  by  subsequent  Rules. 

The  body  of  Rules  containing  these  two  appears  to  me  to 
be,  in  respect  to  the  question  here,  like  a statute  containing 
a general  provision  in  one  section,  and,  in  another  section,  a 
provision  applicable  only  to,  and  enacted  specially  in  re- 
spect of,  a particular  case  or  class  of  cases.  Then  when  the 
particular  case  arises  under  such  a statute,  I cannot  but 
think  that  the  special  provision  is  the  one  that  should 
govern. 

I think  the  meaning  to  be  taken  from  the  Act  would  be 
that  the  Legislature  by  enacting  the  special  provision  took 
the  particular  case  to  which  the  special  provision  applies 
from  under  the  operation  of  the  general  provision.  See 
the  case  Taylor  v.  Corporation  of  Oldham,  4 Ch.  I).  at  p. 
410,  per  Jessel,  M.  R.  As  already  stated,  I think  these  two 
Rules  stand,  for  purposes  here,  in  the  same  position  as  would 
two  such  sections  or  provisions  in  a statute,  Rule  1051 
carving  room  for  its  own  operation  out  of  the  general  pro- 
visions of  Rule  536,  and  excluding  the  operation  of  the 
latter  in  respect  of  the  case  for  which  the  former  fully 
provides. 
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It  may  be  said  also  that  Rule  1051  has  been  in  substance 
the  law  since  as  far  back  as  22  Viet.,  and  has  been  a well 
understood  element  of  the  practice  in  bailable  proceedings, 
at  least  since  that  period. 

The  difference  between  the  rescission  of  the  order  and 
the  application  under  Rule  1051,  and  the  possible  and 
probable  effect  upon  the  position  of  the  sheriff,  has  been 
briefly  but  well  pointed  out  by  the  Chancellor,  and  I agree 
in  the  disposition  of  the  motion  as  in  his  judgment. 


Thompson  v.  Howson. 

Pleading — Notice  of  Trial —Christmas  Vacation — Amendment — Leave — 
Time — Close  of  Pleadings — Rules  392,  IfN,  484,  1331. 

A party  to  an  action  has  the  right,  notwithstanding  the  insertion  in  Rule 
484,  by  Rule  1331,  of  the  words  “or  of  the  Christmas  vacation,”  to 
deliver  a pleading  during  such  vacation ; and  a notice  of  trial  given 
therein  is  regular. 

Where  a pleading  is  amended  under  an  order  giving  leave  to  amend,  Rule 
427  does  not  apply  ; and,  under  Rule  392,  when  the  amendments  allowed 
by  the  order  have  been  made  or  the  time  thereby  limited  for  making 
them  has  elapsed,  the  pleadings  are  in  the  same  position  as  to  their 
being  closed  as  they  were  in  when  the  order  was  made. 

[January  23,  1895. — Meredith,  C.  J.] 

An  appeal  by  the  plaintiff  from  an  order  of  Edward 
Elliott,  junior  Judge  of  the  county  of  Middlesex,  acting  as 
a local  Judge  of  the  High  Court,  setting  aside  a joinder  of 
issue  delivered  and  notice  of  trial  served  by  the  plaintiff. 

The  pleadings  having  been  closed  by  the  expiry  of  three 
weeks  from  the  delivery  of  the  statement  of  defence  (Rules 
381,  392),  the  defendant,  on  the  14th  December,  1894, 
obtained  an  order  allowing  him  to  amend  his  statement  of 
defence  as  he  might  be  advised,  and  by  the  terms  of  the 
order  the  plaintiff  was  allowed  “ within  one  week  to  amend 
his  statement  of  claim  ” as  he  might  be  advised,  or  to 
deliver  a reply  to  the  amended  statement  of  defence. 
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Pursuant  to  this  order  the  defendant  on  the  same  day 
delivered  an  amended  statement  of  defence  and  counter- 
claim ; and  on  the  20th  December,  1894,  the  plaintiff,  in 
pursuance  of  the  order,  amended  his  statement  of  claim. 
On  the  4th  January,  1895,  the  plaintiff*  delivered  a joinder 
of  issue  to  the  amended  statement  of  defence  and  counter- 
claim, and  on  the  same  day  gave  notice  of  trial  for  the 
Winter  Sittings  at  London  beginning  on  the  14th  January, 
1895. 

The  order  appealed  from  directed  that  the  joinder  of 
issue  and  notice  of  trial  should  be  set  aside  for  irregularity. 

Rule  424.  The  plaintiff  may,  without  any  leave,  amend 
his  statement  of  claim  once  at  any  time  before  the  expira- 
tion of  the  time  limited  for  reply  and  before  replying  * *. 

Rule  427.  Where  any  party  has  amended  his  pleading 
under  Rules  424  or  425,  the  other  party  may  without  leave 
amend  his  former  pleading  within  four  days  after  the 
delivery  of  the  pleading  so  amended  : or  he  may  apply  to 
the  Court  or  a Judge  for  leave  to  amend  his  former  plead- 
ing within  such  further  time  and  upon  such  terms  as  may 
seem  just. 

Rule  483.  No  pleadings  shall  be  amended  or  delivered 
in  the  long  vacation,  except  by  consent  or  unless  directed 
by  the  Court  or  a Judge. 

Rule  484.  The  time  of  the  long  vacation,  or  of  the 
Christmas  vacation,  shall  not  be  reckoned  in  the  computa- 
tion of  the  times  appointed  or  allowed  by  these  Rules  for 
filing,  amending,  or  delivering  any  pleadings,  or  in  the 
times  allowed  for  the  following  purposes,  unless  otherwise 
directed  by  the  Court  or  J udge  * *. 

The  words  “ or  of  the  Christmas  vacation  ” were  inserted 
in  Rule  484  by  the  amending  Rule  1331. 

The  appeal  was  argued  before  Meredith,  C.  J.,  in 
Chambers,  on  the  21st  January,  18.95. 

W.  E.  Middleton , for  the  plaintiff. 

J . H.  Moss , for  the  defendant. 

50 — VOL.  XVI.  O.P.li. 
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Judgment  was  delivered  on  the  23rd  January,  1895. 

Meredith,  C.  J. — It  was  contended  by  the  defendant 
that  the  order  was  properly  made,  because  it  was  irregular 
to  file  the  joinder  of  issue  during  the  Christmas  vacation ; 
and  because,  the  plaintiff  having  amended,  the  defendant 
was  entitled  under  Rule  427  to  amend  his  pleading  within 
four  days  after  the  delivery  of  the  amended  statement  of 
claim,  and  that  the  time  allowed  for  that  purpose  had  not, 
owing  to  the  Christmas  vacation  having  intervened,  elapsed 
when  the  joinder  of  issue  was  delivered. 

I do  not  think  that  either  of  these  positions  is  maintain- 
able. 

Rule  483  is  the  only  Rule  which  prevents  the  delivery 
of  pleadings  in  vacation,  and  that  Rule  does  not  extend  to 
the  Christmas  but  only  to  the  long  vacation. 

Rule  484,  as  amended  by  Rule  1331,  was  relied  on  by 
Mr.  Moss  ; but  that  Rule  deals  only  with  the  reckoning 
of  time  for  the  purposes  enumerated  in  it,  and  does  not 
restrict  the  right  of  a party  to  deliver  his  pleading  in  the 
Christmas  vacation,  or  apply  to  the  time  required  for 
notice  of  trial. 

It  is,  therefore,  clear,  I think,  that  the  right  of  the 
plaintiff  in  this  case  to  deliver  his  joinder  of  issue  in  the 
Christmas  vacation,  which  it  is  admitted  he  had  before 
the  amendment  of  the  Rules,  has  not  been  taken  away  or 
interfered  with  by  that  amendment ; and,  as  I have  said. 
Rule  484  does  not  apply  to  the  giving  of  notice  of  trial. 

Then  as  to  the  effect  of  the  amendment.  Rule  427  does 
not,  I think,  apply  ; it  is  limited  to  amendments  made 
under  Rules  424  and  425.  Rule  424,  which  deals  with 
amendments  made  by  a plaintiff,  extends  only  to  amend- 
ments made  without  leave,  and  in  this  case  the  plaintiff’s 
amendment  was  not  made  without  leave,  but  under  the 
leave  given  by  the  order  of  the  14th  December. 

I refer  also  to  Rule  392,  which  provides  that  “ as  soon 
as  the  time  for  amending  the  pleadings  under  these  Rules 
or  under  any  order  made  in  the  action  * * has  expired, 
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the  pleadings  * * shall  be  deemed  to  be  closed  * * 
By  the  terms  of  the  order  of  the  14th  December  the  time 
for  amending  expired  when  a week  had  elapsed  from  the 
delivery  of  the  defendant’s  statement  of  defence,  and  under 
this  Rule  it  would  appear  that  the  pleadings  then  became 
closed. 

The  effect  of  the  order  of  the  14th  December  appears  to 
me  to  have  been  to  leave  the  pleadings,  when  the  amend- 
ments allowed  by  it  had  been  made  or  the  time  for  making 
them  had  elapsed,  in  the  same  position  as  to  their  being 
closed  as  they  were  in  at  the  time  the  defendant  obtained 
the  indulgence  which  was  granted  to  him  by  the  order, 
and  if  he  desired  to  be  allowed  to  answer  the  amended 
statement  of  claim,  he  should,  I think,  have  had  that  pro- 
vided for  by  the  order. 

The  joinder  of  issue  was,  therefore,  in  my  opinion, 
regularly  delivered — if  it  was  necessary  to  deliver  it  at 
all — and  the  notice  of  trial  was  properly  served. 

The  appeal  will,  therefore,  be  allowed,  and  the  order  of 
the  learned  local  Judge  discharged.  The  costs  of  the 
application  and  of  the  appeal  will  be  costs  in  the  cause  to 
the  plaintiff  in  any  event. 
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Welsbach  Incandescent  Gaslight  Company  y. 

St.  Leger. 

Security  for  Costs — Foreign  Corporation — Assets  in  Ontario — Doing  Busi- 
ness in  Ontario. 

The  plaintiffs,  a foreign  corporation,  having  acquired  the  patent  right  to 
manufacture  and  sell  a certain  incandescent  light  in  the  Dominion  of 
Canada,  entered  into  an  agreement  with  another  company  by  which  the 
latter  were  to  act  as  the  agents  of  the  plaintiffs  in  Ontario,  and  to 
manufacture  and  sell  the  lights  at  affixed  price  or  lease  them,  and  the 
plaintiffs  were  to  receive  the  net  profits,  guaranteeing  the  other  com- 
pany against  loss.  The  other  company  carried  on  the  business  and 
leased  the  lights  in  their  own  name.  A large  number  of  these  lights 
were  ia  existence  in  Ontario,  under  lease  to  different  persons  : — 

Held , that,  as  the  lights  could  not  be  made  available  in  execution  without 
a taking  of  accounts  between  the  two  companies,  they  were  not  assets 
of  the  plaintiffs  in  Ontario  sufficient  to  answer  a motion  for  security  for 
costs. 

Nor  could  the  plaintiffs  be  regarded  as  resident  in  Ontario  by  reason  of 
their  doing  business  through  the  medium  of  the  other  company. 

[January  21,  1895. — The  Master  in  Chambers .] 
[January  28,  1895. — Meredith,  C.  J.] 


Motions  by  the  defendant  in  the  above  action,  and  by 
one  Christie  and  one  Nelson,  the  defendants  respectively 
in  two  other  actions  brought  by  the  same  plaintiffs,  for 
security  for  costs. 

The  actions  were  brought  for  inj  unctions  restraining  the 
defendants  from  importing,  or  having  in  their  possession, 
using,  selling,  or  exposing  for  sale,  any  articles,  gaslights, 
or  mantels  for  lights,  in  infringement  of  the  plaintiffs’ 
patent,  and  for  damages  for  alleged  infringement. 

The  applications  were  made  on  the  grounds : (1)  That 
the  plaintiffs,  an  incorporated  company,  were  not  carrying 
on  business  in  Ontario.  (2)  That  the  plaintiffs  had  no 
property  in  Ontario  available  in  execution.  (3)  That  the 
actions  were  being  prosecuted  in  the  interests  of  the  Auer 
Incandescent  Light  Manufacturing  Company,  and  that  the 
plaintiffs  were  not  the  real  parties  interested  in  this  litiga- 
tion. 

The  motions  were  argued  before  the  Master  in  Chambers 
on  the  19th  January,  1895. 
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C.  W.  Kerr,  for  the  defendant  Sfc.  Leger. 

Hulme,  for  the  defendant  Christie. 

John  Clark,  for  the  defendant  Nelson. 

R.  McKay,  for  the  plaintiffs. 

Judgment  was  delivered  on  the  21st  January,  1895. 

The  Master  in  Chambers. — The  facts  necessary  to  be 
considered  on  the  present  applications  appear  to  be  as 
follows  : The  plaintiffs,  who  are  a foreign  corporation,  hav- 
ing purchased  the  Auer  system  of  incandescent  gas  lighting 
for  the  Dominion  of  Canada,  and  acquired  the  patent  rights 
thereof,  sold  to  the  Auer  Incandescent  Light  Manufacturing 
Company,  Limited,  of  Montreal,  their  rights  and  privileges 
in  the  patents  for  the  Province  of  Quebec  and  the 
Maritime  Provinces.  The  plaintiffs  retained  the  patent 
rights  for  the  remainder  of  the  Dominion,  and  in  July, 
1894,  entered  into  an  agreement  with  the  Auer  Incandes- 
cent Light  Manufacturing  Company,  by  which  the  Auer 
Company  agreed  to  act  as  the  plaintiffs’  agents  throughout 
Ontario  and  all  Canada  west  of  Quebec,  on  the  following 
terms,  namely : the  Auer  Company  were  to  manufacture 
the  lights  for  the  plaintiffs  and  sell  them  at  the  rate  of 
$1.25  per  light,  F.  0.  B.,  Montreal.  These  lights  were  to 
be  shipped  to  the  agencies  of  the  Auer  Company  through- 
out Ontario,  etc.,  and  sold  or  leased  by  these  agencies, 
the  net  profits  to  be  paid  to  the  plaintiffs,  the  plaintiffs 
guaranteeing  the  Auer  Company  against  all  loss  that 
might  be  sustained  by  reason  of  the  business — that  is,  as  I 
understand  it,  the  Auer  Company  were  to  manufacture  the 
lights,  ship  them  to  their  agencies,  who  leased  or  sold  them, 
and,  when  called  upon  to  account  to  the  plaintiffs,  the  Auer 
Company  were  to  charge  the  plaintiffs  with  $1.25  per  light, 
and  all  the  expenses  connected  with  the  carrying  on  of  the 
business,  namely,  sustaining  the  agencies,  etc.  It  may  be 
that  the  agencies  established  in  Ontario  belonged  to  the 
plaintiffs  because  of  their  liability  to  pay  the  expenses  of 
running  the  same  ; but  the  fact  remains  that  the  Auer 
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Company  employed  all  officers  and  employees  in  con- 
nection therewith,  and  carried  on  the  business  in  their  own 
name,  the  plaintiffs  being  unknown.  The  plaintiffs  con- 
tend that  they  have  a valuable  asset  in  Ontario  in  the 
shape  of  the  lights  manufactured  for  them  by  the  Auer 
Company,  there  being  4,000  in  use  in  Toronto  alone,  a large 
number  of  these  being  leased,  but  these  leases  are  taken  in 
the  name  of  the  Auer  Company.  The  plaintiffs  have  paid 
nothing  towards  the  cost  of  the  lights,  and,  in  order  to 
make  this  asset  liable  in  execution,  an  account  would 
be  necessary.  Such  an  asset  is  not,  in  my  opinion,  one 
that  is  contemplated  by  the  decisions  as  sufficient  to  answer 
a motion  for  security  for  costs.  It  could  not  be  made 
available  in  execution  without  a taking  of  accounts 
between  the  two  companies,  and  then,  possibly,  the  plaintiffs 
would  not  have  that  financial  interest  in  it  that  they  at 
present  claim.  Under  all  the  circumstances,  I am  of  opin- 
ion that  the  defendants  are  entitled  to  the  orders  asked  for. 
The  usual  order  will  go  in  each  case.  If  necessary,  the 
amount  may  be  spoken  to  before  the  orders  issue.  Costs 
in  the  cause. 

The  plaintiffs  appealed,  and  their  appeal  was  argued  by 
the  same  counsel,  before  Meredith,  C.  J.,  in  Chambers,  on 
the  25th  January,  1895,  counsel  for  the  plaintiff  contend- 
ing : (1)  that  the  plaintiffs  were  carrying  on  business  in 
Ontario,  and  therefore  not  liable  to  be  called  on  to  give 
security  for  costs  ; and  (2)  that  the  plaintiffs  had  property  in 
Ontario  sufficient  to  entitle  them  to  sue  without  giving 
security. 

Judgment  was  delivered  on  the  28th  January,  1895. 

Meredith,  C.  J. — Appeals  by  the  plaintiff  from  orders 
of  the  Master  in  Chambers  made  in  each  case  requiring  the 
plaintiff  company,  which  is  a foreign  corporation,  to  give 
security  for  costs. 
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I think  the  orders  appealed  from  were  rightly  made,  for 
the  reasons  stated  by  the  learned  Master  in  his  judgment, 
and  the  appeals  will  therefore  be  dismissed,  with  costs  to 
the  respective  defendants  in  any  event. 

See  Parker  v.  Odette , 16  P.  R.  69,  as  to  when  a foreign 
corporation  may  be  said  to  be  resident  in  Ontario. 


Hunter  v.  Grand  Trunk  Railway  Company. 


Discovery  — Production  of  Documents  — Railway  Casualty  — Reports  — 

Privilege. 

Where  reports  by  officers  or  servants  of  a railway  company  as  to  a casu- 
alty giving  rise  to  an  action  are  in  good  faith  prepared  for  the  purpose 
of  being  communicated  to  the  company’s  solicitor  with  the  object  of 
obtaining  his  advice  thereon  and  enabling  him  to  defend  the  action, 
they  are  to  be  regarded  as  privileged  communications  and  exempt  from 
production  for  inspection  by  the  opposite  party,  even  if  they  answer 
the  purpose  of  giving  information  to  other  people  as  well. 

[January  8,  1895. — The  Master  in  Chambers.'] 
[January  14,  1895. — Ferguson,  J.] 

Motion  by  the  plaintiff  for  an  order  for  a further  and 
better  affidavit  on  production  by  the  defendants  in  an 
action  for  damages  for  injuries  sustained  by  the  plaintiff 
by  an  accident,  owing  to  the  alleged  negligence  of  the 
defendants. 

The  plaintiff  asked  that  the  defendants  should  produce 
certain  reports  made  by  one  Thompson,  a yardmaster,  and 
one  Petty,  an  engineer,  in  the  employment  of  the  defen- 
dants. 

The  motion  was  argued  before  the  Master  in  Chambers 
on  the  7th  January,  1895. 

W.  R . Smyth,  for  the  plaintiff. 

Douglas  Armour,  for  the  defendants. 

Judgment  was  delivered  on  the  following  day. 
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The  Master  in  Chambers. — As  to  the  reports,  counsel 
for  the  defendants  claimed  that  they  were  privileged.  Of 
course,  that  claim  should  have  been  made  by  the  defen- 
dants in  their  affidavit  on  production  ; but  the  motion,  as 
to  their  production,  was  argued  as  if  such  an  affidavit  had 
been  made  making  that  claim,  and  the  evidence  of  Mr. 
Morice,  assistant  superintendent  of  the  central  division  of 
the  defendants’  railway,  is  referred  to  in  support  of  the 
plaintiff’s  contention.  Mr.  Morice  stated  that  the  re- 
ports in  question  were  made  out  for  the  information  of 
the  company’s  solicitor  and  his  advice  thereon,  and  that 
they  went  to  the  solicitor. 

Upon  this  evidence  I do  not  see  my  way  to  order  the 
production  of  these  reports. 


The  plaintiff  appealed,  and  his  appeal  was  argued  by  the 
same  counsel,  before  FergusDn,  J.,  in  Chambers,  on  the 
11th  January,  1895. 

In  addition  to  the  authorities  cited  in  the  judgment,  the 
following  were  referred  to : O’Shea  v.  Wood,  7 Times  L.  R. 
329,  437  ; Betts  v.  Grand  Trunk  R.  W.  Go.,  12  P,  R.  86, 
634,  and  cases  there  cited ; Armstrong  v.  Toronto  R.  W. 
Go.,  15  P.  R.  208;  Beale  v.  Gity  of  Toronto,  unreported 
decision  of  Robertson,  J.,  of  18th  June,  1891,  affirmed  by 
Chancery  Divisional  Court,  5th  September,  1891.* 

* Beale  v.  Gity  of  Toronto  was  an  action  to  recover  damages  for  injuries 
sustained  by  the  plaintiff,  who  was  a bricklayer,  while  engaged  in  the 
service  of  the  defendants  in  constructing  a man-hole,  or  brick  channel 
from  the  surface  of  the  street  to  a sewer,  by  the  caving  in  of  the  sides  of 
the  excavation.  The  defendants  by  their  affidavit  on  production  of  docu- 
ments claimed  privilege  for  two  reports  made  by  their  commissioner,  on 
the  ground  that  they  were  confidential  communications  from  their 
commissioner  to  their  solicitor,  after  the  differences  in  dispute  con- 
cerning the  facts  of  the  case  had  arisen,  to  enable  the  solicitor  to 
advise  on  the  liability  of  the  defendants. 

Robertson,  J.,  sitting  in  Chambers,  allowed  an  appeal  by  the  plaintiff 
from  an  order  of  the  Master  in  Chambers,  and  ordered  the  production  of 
the  two  reports. 

Upon  appeal  by  the  defendants  to  a Divisional  Court  of  the  Chancery 
Division  (Ferguson  and  Meredith,  JJ. ) the  following  judgments  were 
delivered  : — 


XVI.]  HUNTER  V.  GRAND  TRUNK  R.  W.  CO.  387 

Judgment  was  delivered  on  the  14th  January,  1895. 

Ferguson,  J. — Appeal  from  the  order  of  the  Master  in 
Chambers.  The  question,  and  the  only  question  here,  is 
whether  or  not  two  reports,  one  made  by  the  defendants’ 
yardmaster  Thompson,  and  the  other  by  the  engineer 
Petty,  in  the  defendants’  employment,  are  papers  or  docu- 
ments that  are  so  privileged  that  the  defendants  are  not 
bound  to  produce  them  with  their  affidavit  on  production 
in  this  action,  and  the  case  is  to  be  considered  as  if  the 
defendants  had  in  their  affidavit  on  production  mentioned 
these  documents,  but  declined  to  produce  them  on  the 
ground  that  they  were  and  are  privileged,  they  claiming 
the  privilege.  The  only  matter  before  me  for  considera- 
tion, as  counsel  agreed  at  the  close  of  the  argument,  is  the 
one  I have  stated.  Since  the  argument  yesterday  evening 
counsel  have  handed  in  a large  number  of  authorities 
bearing  more  or  less  upon  the  subject,  all  of  which  I have 
endeavoured  to  peruse  and  understand,  but  I have  not 
time  at  my  command  to  refer  to  them  here. 

In  the  case  Woolley  v.  The  North  London  R.  W.  Co.,  L. 
It.  4 C.  P.  602,  it  was  decided  that  reports  respecting  an 
accident  by  which  an  injury  was  sustained  by  a passenger 
on  the  railway,  made  by  one  of  the  defendants’  inspectors, 
by  the  guard  of  the  train  on  which  the  accident  happened, 
and  by  the  locomotive  superintendent  of  the  defendants 
(in  their  employment  at  the  time),  respectively,  to  the 

Meredith,  J. — This  matter,  in  my  opinion,  depends  altogether  upon 
a question  of  fact  : namely,  whether  the  reports  in  question  were  made 
for  the  purpose  of  submission  to  the  solicitor  for  his  professional  opinion 
upon,  or  advice  as  to,  the  claim  in  question ; or  whether  they  were  in 
reality  made  for  the  “claims  commissioners,”  to  enable  them  to  form  an 
opinion  upon,  and  deal  with,  the  claim  in  the  first  place. 

Upon  the  statement  of  facts  made  by  Mr.  Mowat,  during  his  argument, 
and  looking  at  the  by-laws  to  which  he  referred,  I am  of  opinion  that  the 
reports  were  made  in  reality — whatever  their  form  or  to  whom  they 
were  addressed — for  the  latter  purpose,  and  are  not  privileged  communi- 
cations. 

A party  claiming  the  benefit  of  the  privilege,  under  circumstances  such 
as  of  this  case,  where  the  solicitor’s  position  is  a permanent  one,  and  he, 
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general  manager  of  the  defendants’  road,  were  documents 
subject  to  inspection,  upon  the  ground  that  they  were 
reports  or  communications  made  by  agents  of  the  company 
in  the  ordinary  course  of  their  duty,  for  the  purpose  of 
conveying  to  the  company  information  on  the  subject,  and 
were  not  opinions  obtained  confidentially  with  a view  to 
litigation,  and  this  without  reference  to  whether  they  were 
made  before  or  after  litigation.  But  a report  to  the  defen- 
dants’ attorney  from  a scientific  man  consulted  on  behalf 
of  the  defendants  with  reference  to  the  cause  of  the  acci- 
dent was  held  not  to  be  a subject  of  inspection,  upon  the 
ground  that  it  was  privileged. 

There  are  many  cases  going  to  shew  that  reports  or 
communications  made  by  agents  or  officers  of  the  company 
in  the  usual  course  of  their  dut3r,  for  the  purpose  of  con- 
veying to  the  company  information  on  the  subject  of  an 
occurrence,  are  not  privileged  and  are  subject  to  inspection 
and  production. 

In  Bray  on  Discovery,  at  p.  415,  the  author  (referring  to 
cases  on  the  subject)  says : “ The  true  principle  is  that,  if 
a document  comes  into  existence  for  the  purpose  of  being 
communicated  to  the  solicitor  with  the  object  of  obtaining 
his  advice  or  of  enabling  him  either  to  prosecute  or  defend 
an  action,  then  it  is  privileged  because  it  is  something 
done  for  the  purpose  of  serving  as  a communication 
between  the  client  and  his  solicitor,  and  it  makes  no  dif- 
ference whether  in  fact  it  has  or  has  not  been  laid  before 
the  solicitor  so  long  as  it  was  bond  fide  prepared  with  that 
object,  and  is  so  stated  in  the  affidavit.” 

or  some  one  representing  him,  is  secretary  of  the  “claims  commission,” 
performing  duties  for  the  defendants  other  than  those  of  a solicitor, 
should,  I think,  be  required  to  substantiate  his  claim  with  reasonable 
clearness  and  freedom  from  doubt. 

I am  unable  to  see  anything  objectionable,  under  the  circumstances — 
the  defendants  having  had  no  opportunity  to  examine  the  witness — in 
the  explanatory  affidavits  filed. 

It  may  be  that  the  whole  course  of  procedure  was  not  strictly  regular  ; 
I therefore  prefer  to  base  my  opinion  against  the  defendants  upon  their 
own  statement  of  the  facts  of  the  case. 

For  the  reasons  given,  I would  dismiss  the  motion  ; and  I would  mate 
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There  is  no  affidavit  before  me,  but  both  counsel  relied 
upon  the  examination  of  Mr.  Morice  instead. 

I have  perused  this  examination  of  Mr.  Morice,  and,  as 
it  appears  to  me,  this  discloses  that  the  documents  in  ques- 
tion were  prepared  for  the  purpose  of  being  communicated 
to  the  defendants’  solicitor  with  the  object  of  obtaining  his 
advice  and  enabling  him  to  defend  the  action,  and  I am 
not  in  a position  to  say  that  they  were  not  so  prepared  in 
good  faith.  The  blank  form  of  such  reports  produced  has 
as  a heading,  “ Personal  Casualty  Report  for  the  Informa- 
tion of  the  Company’s  Solicitor  and  His  Advice  Thereon.” 
This  would,  of  course,  intimate  to  and  inform  the  officer, 
agent,  or  employee  of  the  defendants  that  he  was  making 
a report  for  this  purpose,  and  even  if  it  should  be  assumed 
that  the  report  answered  another  purpose,  that  is,  to  give 
information  to  other  people  as  well,  I do  not  see  that  this 
would  make  any  difference,  so  long  as  it  was  in  good  faith 
prepared  for  the  purpose  of  being  communicated  to  the 
solicitor  as  above. 

Upon  the  evidence,  I am  of  the  opinion  that  the  reports 
in  question  are  shewn  to  be  privileged  documents,  and  I 
think  the  conclusion  arrived  at  by  the  learned  Master  was 
right.  I think  the  appeal  should  be  dismissed  with  costs. 

A ppeal  dismissed  ivith  costs. 

the  costs  costs  in  the  cause,  because  it  seems  to  me  the  defendants  were 
not  without  some  good  cause  for  objecting  to  what  was  said  in  parts 
of  the  judgment  appealed  against. 

I refer  to  Lowden  x.  Blakey,  23  Q.  B.  D.  332  ; Minet  x.  Morgan , L.  R. 
8 Ch.  361  ; Re  Holloway,  Young  x.  Holloway.  12  I‘.  D.  167  ; Worthing- 
ton x.  Dublin,  etc.,  R.  W.  Co.,  22  L.  R.  Ir.  310;  Vetter  v.  Schreiber , 
53  J.  P.  39;  Southwark  x.  Quick,  3 Q.  B.  D.  315;  London,  etc.,  R.  W. 
Co.  x.  Kirk,  28  Sol.  J.  688 ; Fenner  x.  London  and  South  Eastern  R.  W. 
Co.,  L.  R.  7 Q.  B.  at  pp.  771-2;  MacGregor  x.  McDonald,  12  P.  R.  81  ; 
and  Morris  v.  Edwards , 15  App.  Cas.  309,  in  addition  to  the  cases  cited 
upon  the  argument. 

Ferguson,  J. — I agree  in  the  view  taken  by  my  learned  brother  in 
this  appeal,  and  fully  concur  in  the  disposition  of  the  matter  stated  in  his 
judgment. 
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Re  Burnham. 

Costs — Scale  of— Court  of  Appeal — Water  Privilege — Appeal  from  Order 
of  County  Court  Judge — R.  S.  0.  ch.  119 , sec . 18. 

The  disposition  of  the  costs  of  an  appeal  is  not  a part  of  the  practice  and 
proceedings  upon  the  appeal. 

Upon  an  appeal  from  an  order  of  a County  Court  Judge,  under  R.  S.  0. 
ch.  119,  with  respect  to  a water  privilege,  the  Court  of  Appeal  has 
power,  under  sec.  18,  to  direct  that  the  costs  shall  be  taxed  on  the 
scale  applicable  to  High  Court,  County  Court,  or  Division  Court 
appeals ; and  the  Judge  to  whom  application  for  leave  to  appeal  is 
made  under  sec.  16  has  no  power  to  control  the  discretion  of  the  Court 
in  this  respect. 

[February  13,  1895. — Osier,  J.  A.] 

In  this  case,  reported  22  A.  R.  40,  the  appeal  was  from 
an  order  made  by  the  Judge  of  the  County  Court  of  Peter- 
borough, under  R.  S.  0.  ch.  119,  with  respect  to  a water 
privilege.  The  appeal  was  heard  by  the  full  Court  of 
Appeal,  and  judgment  was  given  on  the  loth  January, 
1895,  allowing  it  with  costs.  The  certificate  of  the  judg- 
ment did  not  define  the  scale  of  costs. 

Section  16  of  R.  S.  O.  ch.  119  provides:  “The  appeal 
shall  not  be  permitted  without  leave  of  one  of  the  Judges 
of  the  said  Court  ” (Court  of  Appeal),  “ and  the  applica- 
tion for  leave  shall  be  made  within  ten  days  from  the  day 
on  which  the  order  or  judgment  appealed  from  is  made  or 
rendered  ; and  the  Judge  to  whom  the  application  is  made 
shall  determine  the  time  within  which  the  appeal,  if 
permitted,  shall  be  set  down  to  be  heard,  the  security  to 
be  given  by  the  appellants,  and  the  persons  upon  whom 
notice  of  the  appeal  shall  be  served  and  all  such  other 
matters  as  he  may  deem  necessary  for  the  most  speedy 
and  least  expensive  determination  of  the  matter  of  the 
appeal.” 

Section  18  : “ The  costs  of  the  appeal  shall  be  in  the 
discretion  of  the  Court  or  J udge  to  which  the  appeal  is 
had  ; and  the  practice  and  proceedings  upon  the  appeal 
shall,  except  so  far  as  is  herein  or  may  be  by  the  Judge 
to  whom  the  application  for  leave  is  made,  otherwise 
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provided,  be  similar  to  the  practice  and  proceedings  upon 
appeals  from  County  Courts.” 

The  appellant  moved  before  Osler,  J.  A.,  in  Chambers, 
on  the  12th  February,  1895,  for  a direction  as  to  the  scale 
of  costs  for  the  purposes  of  taxation. 

W.  H.  Blake , for  the  appellant. 

W.  E.  Middleton,  for  the  respondent. 

Judgment  was  delivered  on  the  following  day. 

Osler,  J.  A.  (after  consultation  with  the  other  Judges 
of  the  Court  of  Appeal) — The  attention  of  the  Court  was 
not  called  to  any  special  provision  on  the  question  of  costs. 
But  they  entertain  no  doubt  as  to  their  power  in  a case  of 
this  kind  to  direct  the  costs  of  this  Court  on  any  particular 
scale,  High  Court,  County  Court,  or  Division  Court.  They 
do  not  think  that  the  18th  section  intended  that  the  Judge 
to  whom  application  is  made  for  leave  to  appeal  should 
have  power  to  control  their  discretion  in  this  respect, 
which  is  given  them  at  large  by  the  section.  What  he 
may  control  is  the  practice  and  proceedings  on  the  appeal, 
which,  if  he  gives  no  direction  on  the  subject,  are  to  be 
similar  to  those  on  County  Court  appeals.  If  it  is 
necessary  to  amend  their  order  so  as  to  express  the  scale  of 
costs,  this  ought  to  be  done,  as  the  Court  think  the  case 
one  in  which  costs  on  the  highest  scale  should  be  given. 

The  8th  section  regulates  the  costs  before  the  County 
Court  Judge. 
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Re  Parker,  Parker  v.  Parker. 

Security  for  Costs — Executors  and  Administrators — Money  in  Court — 
Motion  for  Payment  Out. 

An  executrix  stands  in  no  different  position  as  to  the  liability  to-  give 
security  for  costs  from  a litigant  suing  in  his  own  right. 

And  an  executrix  resident  abroad,  applying  for  payment  out  of  Court  of 
moneys  to  the  credit  of  her  testator,  was  ordered  to  give  security  for 
the  costs  of  an  alleged  assignee  of  the  fund,  who  opposed  the  applica- 
tion. 

The  rule  as  to  security  applies  to  a motion  as  well  as  to  a petition. 

[January  28,  1895. — Meredith,  C.  J.] 

An  appeal  by  Jane  Macdonald,  executrix  of  the  will  of 
Frederick  Wilmington  Parker,  deceased,  from  an  order  of 
the  Master  in  Chambers,  made  on  the  application  of  Eliza- 
beth Agnes  Whetter,  requiring  the  appellant  to  give  security 
for  Whetter’s  costs  of  opposing  an  application  pending  on 
behalf  of  the  appellant  for  payment  out  of  Court  of  a sum 
therein  to  the  credit  of  the  deceased. 

The  appeal  was  argued  before  Meredith,  C.  J.,  in 
Chambers,  on  the  21st  January,  1895. 

H.  E.  Caston , for  the  appellant,  referred  to  Re  Carroll , 
2 Ch.  Chamb.  R.  305  ; O’Reilly  v.  Vanevery , 2 P.  R.  184  ; 
Curtis  v.  McNabb,  7 P.  R.  246  ; Vars  v.  Gould , 8 P.  R.  31 ; 
Sykes  v.  Canadian  Pacific  R.  W.  Co.,  3 C.  L.  T.  505  ; Doer 
v.  Rand,  10  P.  R.  165 ; Sivain  v.  Stodddrt,  12  P.  R.  490 ; 
Duffy  v.  Donovan,  14  P.  R.  159  ; Palmer  v.  Lovett,  ib.  415. 

Masten , for  Elizabeth  Agnes  Whetter,  referred  to  Rule 
1245  ; Apollinaris  Co.  v.  Wilson,  31  Ch.  D.  632  ; Crozat 
v.  Brogden,  [1894]  2 Q.  B.  30;  Re  Cornwall,  15  L.  R.  Ir. 
144  ; Re  Sturgis,  53  L.  T.  N.  S.  715  ; Stinson  v.  Martin, 
2 Ch.  Chamb.  R.  86. 

Judgment  was  delivered  on  the  28th  January,  1895. 

Meredith,  C.  J. — A sum  of  about  $600  is  in  Court  to 
the  credit  of  Frederick  Wilmington  Parker,  which  is 
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claimed  by  Jane  Macdonald  as  his  executrix,  and  by  Eliza- 
beth Agnes  Whetter  under  an  alleged  assignment  from  the 
testator. 

Mrs.  Whetter,  having  obtained  a stop  order,  was  served 
with  notice  of  an  application  by  the  executrix  for  payment 
of  the  fund  to  the  latter,  and  the  executrix,  not  being 
resident  within  Ontario,  has,  upon  the  application  of  Mrs. 
Whetter,  been  ordered  to  give  security  for  the  costs  of  her 
application,  and  she  now  appeals  from  that  order. 

Counsel  for  the  appellant  contended  that  the  order 
should  not  have  been  made  because  it  is  not  in  accordance 
with  the  practice  of  the  Court  to  order  security  for  costs 
to  be  given  on  such  an  application  as  she  is  making,  and 
at  all  events  that  being  an  executrix,  and  applying  in  that 
character,  she  is  not,  even  if  the  practice  be  to  order  security 
for  costs  in  such  cases,  bound  to  give  security. 

I am  of  opinion  that  the  order  of  the  Master  in  Chambers 
is  right. 

An  executrix  stands  in  no  different  position  as  to  the 
liability  to  give  security  for  costs  from  that  of  any  other 
litigant  suing  in  his  own  right : see  Morgan  on  Costs,  2nd 
ed.,  p.  9;  Daniell’s  Chy.  Prac.,  6th  ed.,  p.  79,  note  (q) ; 
Knight  v.  DeBlaquiere , Sau.  & S.  notes  at  p.  658. 

A petitioner  not  a party  to  the  action  may  according  to 
the  practice  of  the  Court  be  required  when  resident  abroad 
to  give  security  for  costs  : Daniell’s  Chy.  Prac.,  6th  ed.,  p. 
79,  and  cases  there  cited. 

I can  see  no  reason  why  the  rule  should  not  apply 
as  well  where  the  application  is  made  by  motion  as 
where  it  is  by  petition,  and  in  Apollinaris  Go.  v.  Wilson, 
31  Ch.  D.  632,  an  order  was  made  where  the  applica- 
tion was  by  motion  without  any  question  being  raised 
as  to  the  rule  being  inapplicable  to  applications  made  in  that 
way.  See  also  Re  Howe  Machine  Go.  (Fontaine's  Gase), 
41  Ch.  D.  at  p.  124. 

The  appeal  is  dismissed  with  costs. 
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Arnold  v.  Toronto  Railway  Company. 

Trial — Stay  of — Appeal  from  Order  Directing  New  Trial. 

The  Court  may  in  a proper  case  stay  the  trial  of  an  action  pending  an 
appeal  to  the  Court  of  Appeal  from  an  order  directing  a new  trial,  but 
only  under  special  circumstances. 

It  is  not  a ground  for  a stay  that  in  the  event  of  the  appeal  being  success- 
ful the  costs  of  the  new  trial  will  be  thrown  away,  and  that  one  party 
will  be  in  danger  of  losing  such  costs,  the  other  not  being  a person  of 
means  ; and  it  is  not  desirable  that  the  trial  should  be  delayed,  to  the 
possible  prejudice  of  a party  by  the  loss  of  testimony. 

[January  8,  1895. — The  Master  in  Chambers .] 
[January  28,  1895. — Meredith , C.  J.] 

Motion  by  the  defendants  for  an  order  setting  aside  a 
notice  of  trial  served  by  the  plaintiff,  and  staying  the  trial 
until  after  the  disposition  of  an  appeal  by  the  defendants 
from  the  order  of  a Divisional  Court  of  the  Queen’s  Bench 
Division  directing  a new  trial. 

The  motion  was  argued  before  the  Master  in  Chambers 
on  the  7th  Januarj",  1895. 

J.  Bicknell,  for  the  defendants. 

Watson,  Q.  C.,  for  the  plaintiff. 

Judgment  was  delivered  on  the  following  day. 

The  Master  in  Chambers. — It  appears  that  this  action 
was  tried  by  a jury,  and  a verdict  of  $100  given  in  the 
plaintiff’s  favour.  The  plaintiff,  being  dissatisfied,  moved 
for  a new  trial  or  increase  of  verdict,  and  the  Divisional 
Court  granted  a new  trial,  on  the  ground  that  the  trial  Judge 
had  erred  in  charging  the  jury  as  to  the  proper  measure  of 
damages.  From  the  judgment  of  the  Divisional  Court  the 
defendants  are  appealing  to  the  Court  of  Appeal,  and  have 
proceeded  with  all  due  haste.  The  reason  for  proceeding 
with  the  new  trial  is  not  different  from  the  usual  one  of 
desiring  to  have  the  matter  disposed  of  promptly,  but  it  is 
difficult  to  see  whether  it  would  result  in  that.  It  will 
certainly  result  in  additional  costs,  and  if  the  defendants 


XVI.]  ARNOLD  V.  TORONTO  RAILWAY  CO.  395 

are  successful  in  their  appeal,  these  will  he  unnecessary. 
Following  the  decisions  oV  Cobban  v.  Canadian  Pacific 
R.  W.  Co.  and  Kendry  v.  Stratton  * I am  of  opinion  that 
the  trial  should  be  delayed  until  after  the  appeal  has  been 
disposed  of.  The  defendants  must  undertake  to  proceed 
with  haste  in  their  appeal,  and  if  possible,  bring  it  on  at 
the  ensuing  sittings.  Costs  in  the  cause. 

O O 

The  plaintiff  appealed  from  the  Master’s  order,  and  his 
appeal  was  argued  before  Meredith,  C.  J.,  in  Chambers, 
on  the  21st  January,  1895. 

Watson,  Q.  C.,  for  the  plaintiff. 

J.  Biclmell,  for  the  defendants. 

Goldie  v.  Dates  Patent  Steel  Co.,  7 P.  R.  1 ; In  re  J . B. 
Palmer’s  Application,  22  Ch.  D.  88  ; Scott  v.  Mercantile 
Accident  Ins.  Co.,  8 Times  L.  R.  431  ; Edge  v.  Johnson , 
9 Pat.  Cas.  134  ; Wilson  v.  Church,  12  Ch.  D.  454  ; Conmee 
v.  Canadian  Pacific  R.  W.  Co.,  11  P.  R.  356,  were  referred 
to. 

Judgment  was  delivered  on  the  28th  January,  1895. 

Meredith,  C.  J. — This  is  an  appeal  from  an  order  of  the 
Master  in  Chambers  staying  the  trial  of  this  action  until 
an  appeal  by  the  defendant  to  the  Court  of  Appeal  from 
the  order  of  the  Divisional  Court  directing  a new  trial,  on 
the  plaintiff’s  application,  is  disposed  of. 

The  action  is  brought  to  recover  damages  alleged  to  have 
been  sustained  by  the  plaintiff  through  the  negligence  of 
the  defendant,  and  upon  the  trial  the  plaintiff*  succeeded 
in  recovering  a verdict  for  $100,  but  being  dissatisfied  with 
the  amount  of  the  damages  awarded  to  her  she  applied  for 
and  obtained  a new  trial,  and  has  given  notice  of  trial  for 
the  present  Toronto  Assizes,  for  which  the  case  has  been 
entered. 

There  was  a conflict  of  testimony  at  the  last  trial  as  to 
the  alleged  negligence  of  the  defendant,  and  it  appears 
* Not  reported. 
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that  the  plaintiff  has  but*  one  witness  to  give  evidence  as 
to  the  circumstances  under  which  her  alleged  injuries  were 
sustained. 

No  ground  was  urged  for  staying  the  proceedings,  except 
that  if  the  decision  of  the  Divisional  Court  should  be 
reversed  on  appeal,  the  costs  of  the  new  trial  would  be 
thrown  away,  and  the  defendant  would  be  in  danger  of 
losing  its  costs,  because  the  plaintiff  is  not  a person  of 
means. 

I do  not  think  that  any  sufficient  ground  exists  for 
taking  away  from  the  plaintiff  the  right  which  she  un- 
doubtedly has  of  taking  her  case  down  to  trial  again. 

Without  attempting  to  lay  down  any  general  rule  or  to 
deny  that  the  Court  may  in  a proper  case  stay  proceedings 
pending  an  appeal  to  the  Court  of  Appeal,  I do  not  see  how 
the  Master’s  order  can  be  sustained,  unless  I am  prepared 
to  hold  that  in  every  case  where  a new  trial  has  been 
ordered  the  proceedings  should  be  stayed  pending  an  appeal 
to  the  Court  of  Appeal,  at  all  events  where  the  party 
desiring  to  proceed  with  the  trial  is  not  a person  of 
substance. 

The  cases  shew  that  the  stay  ought  not  to  be  granted 
unless  under  special  circumstances. 

The  language  of  Lord  Esher  in  Edge  v.  Johnson,  9 Pat. 
Cas.  at  p.  142,  is  directly  in  point,  and  his  reasoning 
appears  to  me  unanswerable. 

I refer  also  to  In  re  J.  B.  Palmer s Application,  22 
Ch.  D.  88  ; McDonald  v.  Murray,  9 P.  R.  464. 

The  cases  to  which  the  learned  Master  refers  do  not  lay 
down  any  rule  within  which  the  present  case  comes,  nor 
indeed  do  they  profess  to  lay  down  any  general  rule,  but 
were  decided  upon  the  particular  circumstances  of  the  cases 
themselves. 

The  plaintiff  has  a judgment  of  the  Divisional  Court  in 
her  favour.  Why  should  she  be  prevented  from  proceeding 
with  her  action  and  delayed  until  the  decision  of  the  appeal 
which  the  defendant  has  brought  ? It  is  true  that  if  the 
appeal  succeeds,  the  defendant,  should  the  trial  now  proceed, 
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will  have  been  put  to  costs  which  may  be  lost,  but,  on  the 
other  hand,  if,  as  seems  probable,  no  decision  of  the  appeal 
will  be  arrived  at  until  the  June  Sittings  of  the  Court  of 
Appeal,  the  plaintiff  may  be  seriously  prejudiced  by  the 
loss  of  her  only  witness  as  to  the  accident,  and  by  the 
witnesses  being  called  upon  to  give  their  evidence  after  a 
considerably  longer  lapse  of  time  than  if  the  trial  were 
to  take  place  now. 

The  appeal  must  be  allowed,  and  the  order  of  the  learn- 
ed Master  in  Chambers  discharged,  and  the  costs  of  the 
application  and  appeal  will  be  costs  in  the  cause  to  the 
plaintiff  in  any  event. 


Agricultural  Insurance  Company  of  Water- 
town,  N.  Y.,  v.  Sargent. 

Appeal — Supreme  Court  of  Canada — Security — Execution , Stay  of— Money 
in  Court — Payment  out — R.  S.  C.  ch.  135,  secs.  J+6,  If/  (e),  If.8. 

The  plaintiffs  appealed  to  the  Court  of  Appeal  from  a judgment  of  the 
High  Court  dismissing  their  action  with  costs,  and  gave  the  security  for 
the  costs  of  appeal  required  by  sec.  71  of  the  Judicature  Act,  by  paying 
$400  into  Court,  and  also  gave  the  security  required  by  Rule  804  (4)  in 
order  to  stay  the  execution  of  the  judgment  below  for  taxed  costs,  by 
paying  $322.14  into  Court.  Their  appeal  was  dismissed  with  costs. 
Desiring  to  appeal  to  the  Supreme  Court  of  Canada,  they  paid  $500  more 
into  Court,  and  this  wras  allowed  by  a Judge  of  the  Court  of  Appeal  as 
security  for  the  costs  of  the  further  appeal : — 

Held,  that  execution  was  stayed  upon  the  judgments  of  the  High  Court 
and  Court  of  Appeal  until  the  decision  of  the  Supreme  Court. 
Construction  of  secs.  46,  47  (e),  and  48  of  the  Supreme  and  Exchequer 
Courts  Act,  R.  S.  C.  ch.  135. 

Semble,  that  payment  out  of  the  moneys  in  Court  to  the  defendant  of  his 
costs  of  the  High  Court  and  Court  of  Appeal,  upon  the  undertaking  of 
his  solicitors  to  repay  in  the  event  of  the  further  appeal  succeeding, 
could  not  properly  be  ordered. 

Kelly  v.  Imperial  Loan  Co.,  10  P.  R.  499,  commented  on. 

[February  6,  1895 — Osier,  J.  A.] 

This  action  was  brought  in  the  High  Court,  and  was 
dismissed  with  costs  at  the  trial.  The  plaintiffs  appealed 
to  the  Court  of  Appeal,  giving  security,  by  payment  of 
money  into  Court,  not  only  for  the  costs  of  the  appeal,  but 
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for  the  taxed  costs  of  tlie  defendant  in  the  High  Court. 
The  appeal  to  the  Court  of  Appeal  was  also  dismissed  with 
costs.  The  plaintiffs,  desiring  to  appeal  to  the  Supreme 
Court  of  Canada,  gave  security  for  the  costs  of  that 
Court  by  paying  $500  more  into  Court,  which  security 
was  allowed  by  a Judge  of  the  Court  of  Appeal.  The 
defendant  then  applied  to  the  Master  in  Chambers  for 
an  order  for  payment  of  his  costs  of  the  High  Court  and 
the  Court  of  Appeal  out  of  the  moneys  paid  into  Court 
by  the  plaintiffs  upon  their  appeal  to  the  Court  of  Appeal. 
The  Master  in  Chambers  made  an  order  for  payment  out, 
upon  the  undertaking  of  the  defendant’s  solicitors  that  the 
amount  should  be  repaid  to  the  plaintiffs,  if  the  Supreme 
Court  of  Canada  should  reverse  the  judgments  of  the 
High  Court  and  Court  of  Appeal. 

The  plaintiffs  then  applied  to  a Judge  of  the  Court  of 
Appeal  for  an  order  that  the  security  given  by  them  for 
the  costs  of  the  defendant  in  the  High  Court  and  Court  of 
Appeal  should  stand  as  security  for  such  costs  on  their 
appeal  to  the  Supreme  Court  of  Canada,  and  for  an  order 
staying  the  payment  to  the  defendant  of  the  moneys  paid 
into  Court  as  security  for  such  costs,  and  staying  execu- 
tion and  all  proceedings  in  the  action  until  the  disposition 
of  the  appeal  to  the  Supreme  Court,  or  for  such  other 
order  as  should  seem  just. 

This  motion  was  argued  before  Osler,  J.  A.,  in 
Chambers,  on  the  28th  January,  1895. 

Pattullo,  for  the  plaintiffs. 

Masten,  for  the  defendant. 

Judgment  was  delivered  on  the  6th  February,  1895. 

Osler,  J.  A. — The  action  was  dismissed  at  the  trial, 
and  the  plaintiffs  appealed  to^this  Court. 

They  gave  the  security  required  by  sec.  71  of  the 
Ontario  Judicature  Act,  $400,  for  the  costs  of  this  Court, 
and  also  the  security  required  b}^  Con.  Rule  804  (4),  in 
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order  to  stay  the  execution  of  the  judgment  below  for  the 
costs  taxed,  $322.14.  Instead  of  being  personal  and  by 
bond,  the  whole  of  this  security  was  permitted  to  be  given, 
pursuant  to  Con.  Rule  806,  by  paying  into  Court  these 
two  sums,  and  the  appeal  was  accordingly  allowed  and  the 
execution  of  the  judgment  stayed. 

The  appeal  was  then  heard  and  dismissed  with  costs. 

Now  the  plaintiffs  desire  to  appeal  to  the  Supreme  Court; 
and  sec.  46  of  the  Supreme  Court  Act,  R.  S.  C.  ch.  135, 
enacts  that  no  appeal  shall  be  allowed  until  the  appellant 
has  given  proper  security,  to  the  extent  of  $500,  to  the  satis- 
faction of  the  Court  appealed  from  or  of  a J udge  thereof, 
to  effectually  prosecute  his  appeal  and  to  pay  any  costs 
which  may  be  awarded  against  him  by  the  Supreme 
Court.  This  security  has  been  given,  by  permission  of  a 
Judge  of  this  Court,  by  paying  into  Court  the  sum  of 
$500. 

The  judgment  appealed  from  is  the  judgment  of  this 
Court  affirming  the  judgment  of  the  Court  below — in  effect, 
both  judgments — and  section  47  (e)  provides  that  if  the 
judgment  appealed  from  directs  the  payment  of  money, 
either  as  a debt  or  for  damages  or  costs,  execution  thereof 
shall  not  be  stayed  until  the  appellant  has  given  security 
to  the  satisfaction  of  this  Court,  or  a Judge  thereof,  that 
if  the  judgment,  etc.,  is  affirmed,  the  appellant  will  pay  the 
amount  thereby  directed  to  be  paid,  etc.-  The  security 
required  by  this  clause  has  already  been  given,  nothing 
else  having  been  directed  to  be  paid  by  the  judgment  of 
this  Court  but  the  costs  of  the  appeal,  which  were  secured 
by  the  payment  into  Court  of  the  $400  required  by 
sec.  71  of  the  Judicature  Act,  as  already  mentioned. 

Sec.  48  of  the  Supreme  Court  Act  enacts  that  when 
the  security  has  been  perfected  and  allowed — and  this 
means  not  only  the  security  required  by  sec.  46,  but 
also  that  required  by  sec.  47  (e) — any  Judge  of  the 
Court  appealed  from  may  issue  his  fiat  to  the  sheriff 
to  whom  any  execution  on  the  judgment  has  been  issued, 
to  stay  the  execution,  and  the  execution  shall  be  thereby 
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stayed ; and  if  the  Court  appealed  from  is  a court  of 
appeal  (which  is  the  case  in  this  instance),  and  execution 
has  been  already  staj^ed  in  the  case  (which  again  is  what 
happened  here),  such  stay  of  execution  shall  continue 
without  any  neiv  fiat,  until  the  decision  of  the  appeal  by 
the  Supreme  Court. 

The  object  of  this  section  was  to  make  it  unnecessary, 
as,  of  course,  it  ought  not  to  he  necessary,  for  the 
appellant  on  his  second  appeal  to  give  fresh  security, 
where  he  has  already  given  security  to  cover  everything 
that  the  respondent,  in  the  event  of  his  being  ultimately 
successful,  could  recover  against  him,  either  on  the  judg- 
ment appealed  from  or  for  costs  in  the  Supreme  Court. 
That  section  and  section  49  make  it  perfectly  clear  that 
if  security  is  duly  given,  not  only  is  execution  of  the 
judgment  to  he  stayed,  but  that  if,  at  the  receipt  of  the  fiat, 
the  sheriff  has  levied  the  amount  of  the  judgment,  but  not 
paid  it  over,  he  is  to  hand  it  back  to  the  appellant ; and 
such  stay  of  execution  prevails,  not  only  as  regards  the 
debt  or  damages  recoverable  by  the  judgment,  but  also  as 
regards  the  costs  : sec.  47  (e). 

Security,  therefore,  having  been  given  under  sec.  46,  and 
also  for  everything  required  by  sec.  47  (e),  it  does  not 
appear  wThat  other  order  I can  make  than  that  already 
made,  unless  indeed  I declare  what  seems  entirely  super- 
fluous, that  the  moneys  already  in  Court  shall  be  regarded 
as  security  for  what  that  section  requires,  and  that  the 
execution  of  such  judgment,  as  regards  the  costs  of  the 
Court  below  and  of  this  Court,  shall  be  stayed.  There 
can  be  no  objection  to  my  so  declaring,  either  b}7  a new 
order  or  by  the  order  already  made,  if  it  has  not  been 
taken  out.  Further  than  this  I cannot  go. 

It  is  said  that  an  order  has  been  made,  or  will  be  made, 
in  Chambers,  to  pay  these  moneys  out  of  Court  to  the  soli- 
citor, on  his  giving  an  undertaking  to  repay  them  in  the 
event  of  the  success  of  the  appeal  to  the  Supreme  Court. 
But  if  execution  of  the  judgment  is  stayed,  even  when  it  is 
only  for  costs,  as  it  undoubtedly  is,  I hardly  see  how  that 
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can  properly  be  done.  If  the  security  had  been  given  by 
bond,  an  action  upon  it  would  have  been  stayed:  McLaren 
v.  Stephens , 10  P.  R.  88  ; and  what  difference  can  it  make, 
that,  instead  of  being  by  bond,  the  security  has  been 
given,  under  Rule  806,  by  deposit  of  the  amount  in  Court 
pending  the  ultimate  decision  ? I am  aware  that  in  one 
case,  Kelly  v.  Imperial  Loan  Co.,  10  P.  R.  499,  it  is  said 
that  the  English  practice  should  be  followed,  but  the 
rights  of  the  parties  depend  upon  our  own  Rules  and 
statutes,  and  the  safer  course  would  seem  to  be  to  adhere 
to  them,  instead  of  enteringin  each  case  upon  an  invidious 
inquiry  into  the  solvency  of  the  solicitor,  which,  of  course, 
is  not  impeached  here. 

I do  not  see  that  the  case  of  McMaster  v.  Radford, 
16  P.  R.  20,  has  any  application,  because  in  the  report  of 
that  case  it  is  said  that  security  for  the  costs  of  which  it 
was  desired  to  have  execution  had  not  been  given.  It  is 
not  within  m.y  province  to  give  any  direction  with  regard 
to  any  order  that  may  have  been  made  in  Chambers  in  the 
Court  below  as  to  payment  out  of  the  moneys  paid  in.  If 
any  such  order  is  attempted  to  be  enforced,  it  may  be 
restrained  by  appeal  in  the  usual  way. 

The  case  of  Napier  v.  Hughes , 9 P.  R.  164,  may  also  be 
referred  to. 

[The  plaintiffs  having  appealed  from  the  order  of  the 
Master  in  Chambers  above  mentioned,  their  appeal  was 
heard  on  the  8th  February,  1895,  by  Falconbridge,  J., 
who,  in  view  of  the  decision  of  Osler,  J.  A.,  allowed  it, 
and  set  aside  the  Master’s  order.] 
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Hogaboom  v.  Gillies. 

Interpleader  Issue — “ Action ” — Rule  6J+1  ( c ) — Discontinuance — Costs. 

An  interpleader  proceeding  is  not  an  action ; and  Rule  641  (c),  which 
enables  the  Court  to  “order  the  action  to  be  discontinued,”  upon  terms 
as  to  costs,  does  not  apply  to  interpleader  issues. 

Hamlyn  v.  Betteley , 6 Q.  B.  D.  63,  and  Re  Dyson , 65  L.  T.  N.  S.  488, 
followed. 

Semble,  that  the  execution  creditor  can  abandon  the  seizure  or  the  prose- 
cution of  the  issue,  but  only  on  the  terms  of  answering  all  costs. 

[March  16,  1895 .—Boyd,  C.] 

An  appeal  by  the  representatives  of  George  It.  Hoga- 
boom, the  execution  creditor,  from  an  order  of  the  Master 
in  Chambers  whereby  he  refused  to  allow  the  applicants 
to  discontinue  without  costs  the  interpleader  proceedings. 
An  issue  had  been  directed  between  the  execution  creditor 
and  Lydia  A.  Gillies,  the  wife  of  the  execution  debtor, 
who  claimed  goods  seized  by  the  sheriff  under  the  execu- 
tion. The  issue  had  been  settled  and  delivered,  but  had 
never  been  tried,  the  security  given  by  the  claimant  having 
failed,  as  appears  from  former  reports  of  the  case,  ante, 
pp.  96,  260. 

The  Master  held  that  he  had  no  jurisdiction  to  allow  a 
discontinuance  except  with  costs  against  the  applicants. 

The  appeal  was  argued  before  Boyd,  C.,  in  Chambers, 
on  the  15th  March,  1895. 

C.  Millar , for  the  appellants,  relied  on  Buie  641  (c), 
which  provides  that  the  Court  or  a Judge  may,  upon 
such  terms  as  to  costs  as  may  seem  fit,  order  the  action  to 
be  discontinued. 

J.  A.  Macdonald,  for  the  claimant,  contra. 

Judgment  was  delivered  on  the  following  day. 

Boyd,  C. — This  is  an  interpleader  matter  in  which,  upon 
application  to  discontinue  without  costs  by  the  execution 
plaintiff,  the  Master  has  held  that  leave  can  be  given  only 
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on  payment  of  costs,  saying  that  under  the  Act  he  had 
no  jurisdiction  to  allow  a discontinuance  without  costs. 
The  appeal  is  taken  on  the  simple  point  that  by  the  terflas 
of  Eule  641  (c)  there  is  jurisdiction  to  deal  with  costs,  as 
it  says  the  order  may  be  made  “ on  such  terms  as  to  costs, 
etc.,  as  may  seem  fit.” 

The  objection  was  not  taken  before  me,  but  I think  that 
this  Order  does  not  apply  to  interpleader  issues  at  all.  It 
is  confined  to  “ actions,”  and  an  interpleader  proceeding  is 
not  an  action : Harnlyn  v.  Betteley,  6 Q.  B.  D.  63.  This 
Order  has  been  thought  not  to  apply  to  an  originating 
summons  under  the  English  practice:  Re  Dyson , 65  L.  T. 
N.  S.  488. 

In  our  code  of  procedure  “interpleader”  is  classed  under 
“extraordinary  remedies,”  and  is  regulated  by  its  own 
set  of  Eules  (1141-1169).  The  order  in  this  case  provided 
for  the  trial  of  an  issue,  and  reserved  all  questions  of  costs 
till  after  such  trial.  Of  course  the  execution  plaintiff  can 
abandon  the  seizure  or  abandon  the  prosecution  of  the 
issue,  but  that  I apprehend  can  only  be  on  the  usual  terms 
of  answering  all  costs  to  the  other  side:  see  Cababe  on 
Interpleader,  2nd  ed.,  p.  119. 

I dismiss  the  appeal  with  costs. 
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Standard  Drain  Pipe  Company  of  St.  John’s,  P.  Q. 

v. 

Town  of  Fort  William. 


Venue — Change  of — Convenience — Onus — Witnesses. 

The  plaintiff  has  the  right  to  select  the  place  of  trial  of  the  action,  and 
the  onus  is  upon  the  defendant  to  shew  that  the  preponderance  of  con- 
venience is  against  the  place  so  selected. 

Per  Meredith,  C.  J. — It  would  be  more  satisfactory  if  the  practice  were 
that  primd  facie  the  action  should  be  tried  in  the  county  where  the 
cause  of  action  arose,  leaving  the  onus  upon  the  plaintiff  to  shew  a 
preponderance  in  favour  of  the  place  selected  by  him  ; but  the  contrary 
practice  is  well  settled. 

Per  Rose,  J. — The  Court  will  not,  upon  an  application  to  change  the 
venue,  enter  into  an  inquiry  as  to  the  personal  inconvenience  of 
witnesses. 


[March  2,  1895. — The  Common  Pleas  Division.  ] 

An  appeal  by  the  plaintiffs  from  an  order  of  Armour, 
0. J.,  in  Chambers,  changing  the  place  of  trial  from  Toronto, 
the  place  proposed  by  the  plaintiffs,  to  Port  Arthur.  The 
order  was  made  on  an  appeal  by  the  defendants  from  an 
order  of  the  Master  in  Chambers  dismissing  the  defen- 
dants’ application  to  change  the  place  of  trial.  The  facts 
appear  in  the  j udgment  of  Rose,  J. 


The  appeal  was  argued  on  the  5th  February,  1895, 
before  a Divisional  Court  composed  of  Meredith,  C.J.,  and 
Rose,  J. 

A.  R.  Lewis,  Q.  C.,  for  the  plaintiffs. 

Ii.  M.  Mowat,  for  the  defendants. 


Judgment  was  delivered  on  the  2nd  March,  1895. 

Rose,  J. — The  learned  Chief  Justice  gave  no  written 
judgment,  but,  it  was  said,  reversed  the  Master  chiefly  on 
the  ground  that  the  cause  of  action  arose  at  Fort  William, 
as  it  admittedly  did. 

The  affidavit  of  the  mayor  of  the  defendant  corporation 
states  that  it  will  be  necessary  for  the  defendant  to  sub- 
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poena  nine  witnesses,  naming  them  —eight  of  whom  are 
said  to  reside  at  Fort  William,  or  in  its  vicinity,  and  one 
at  Norman,  near  Rat  Portage,  about  300  miles  west  of 
Fort  William. 

The  president  of  the  plaintiff  company  states  in  his 
affidavit  that  the  plaintiff  will  have  ten  necessary  and 
material  witnesses,  three  from  St.  Johns,  in  the  Province 
of  Quebec,  five  from  Montreal,  one  from  Toronto,  and  one 
from  Galt,  in  the  Province  of  Ontario. 

It  is  manifest  that  on  such  statement  not  only  is  there 
no  “ overwhelming  preponderance  of  convenience  ” in  the 
defendant’s  favour,  but  that  the  preponderance  is  in  the 
plaintiff’s  favour,  for  all  its  witnesses  must  pass  either 
through  Toronto,  or  a point  on  the  Canadian  Pacific  Rail- 
way lying  to  the  north  of  Toronto,  to  go  to  Port  Arthur. 
See  Peer  v.  North-West  Transportation  Go 14  P.  R.  381 ; 
Berlin  Piano  Go.  v.  Truaisch,  15  P.  R.  68  ; Bowie  v.  Partlo, 
ih.  313.  Many  of  the  prior  decisions  are  referred  to  in 
these  cases. 

But  a perusal  of  the  material  before  us  convinces  me  that 
the  statements  in  the  affidavit  filed  on  behalf  of  the  defen- 
dant are  not  quite  accurate,  and  that  probably  two  of  the 
witnesses  named  therein,  if  they  will  be  subpoenaed  at  all, 
will  come  to  the  trial  from  Montreal,  or  some  other  point 
east  of  Toronto.  This  would  make  twelve  witnesses  for 
whom  Toronto  would  be  a more  convenient  place  of  trial, 
as  against  seven,  at  the  very  most,  for  whom  Port  Arthur 
would  be  more  convenient. 

A point  was  made  that  it  would  be  inconvenient  to  pro- 
duce the  books  in  use  by  the  defendant  corporation  at  the 
trial,  if  in  Toronto.  The  plaintiff  company  answers  this  by 
offering  to  accept  extracts  taken  therefrom  in  lieu  of  such 
books,  and  it  was  not  made  to  appear  upon  the  argument 
that  this  would  not  be  practicable  and  convenient. 

The  statement  in  the  mayor’s  affidavit  that  the  absence 
of  the  town  clerk  from  his  office  to  attend  at  Toronto 
would  cause  great  inconvenience,  and  possibly  loss,  seems 
to  be  based  upon  the  opinion  that  his  presence  would  be 
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required  with  the  books  ; but,  even  if  he  for  any  purpose 
be  required  to  attend,  I cannot  think  the  corporation 
affairs  are  so  managed  that  the  temporary  absence  of  the 
clerk,  by  reason  of  either  illness  or  other  cause,  would 
involve  great  inconvenience  and  loss. 

In  Berlin  Piano  Go.  v.  Truaisch,  15  P.  R 68, 1 stated 
the  result  of  the  authorities  to  be,  as  I understood  them, 
that  it  was  not  permitted  to  enter  into  an  inquiry  as  to  the 
personal  inconvenience  of  the  witnesses,  as  no  certainty 
could  be  had  in  any  such  investigation.  It  may  be  that 
the  attendance  at  the  trial  of  some  of  the  officials  of  the 
plaintiff  company  may  cause  great  inconvenience  and  loss  ; 
indeed,  for  aught  we  know,  may  cause  temporarily  a sus- 
pension of  business  operations. 

The  plaintiff  company  makes  the  point  that  a fair  trial 
cannot  be  had  in  Port  Arthur,  if  by  a jury.  This  is  not 
answered  by  the  defendants,  but  I do  not  consider  this 
point,  as  on  the  authorities  I think  no  sufficient  ground 
was  shewn  for  changing  the  place  of  trial.  Mr.  Lewis 
cited  on  the  point  Shafto  v.  Bolclcow,  57  L.  T.  N.  S.  17 ; 
Davis  v.  Murray , 9 P.  It.  222. 

In  my  opinion,  the  appeal  must  be  allowed,  and  the 
judgment  of  the  learned  Master  restored.  The  costs  of  the 
motion  in  Chambers  and  subsequent  appeals  to  be  in  the 
cause  to  the  plaintiff  in  any  event. 

Meredith,  C.  J. — Had  the  learned  Chief  Justice  pro- 
ceeded in  allowing  the  appeal  from  the  order  of  the  Master 
in  Chambers  refusing  to  change  the  venue  from  Toronto 
to  Port  Arthur  upon  the  principle  that  by  the  Rules  the 
plaintiff  is  entitled  to  select  the  place  of  trial,  and  that  it 
ought  not  to  be  changed  unless  the  defendant  is  in  a posi- 
tion to  shew  that  a considerable  preponderance  of  conveni- 
ence exists  in  favour  of  the  trial  being  had  at  the  place 
proposed  by  him,  and  had  come  to  the  conclusion  that  on 
the  special  facts  of  this  case  the  onus  so  resting  upon  the 
defendant  had  been  satisfied,  I should  have  refused  to 
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interfere  with  his  order,  although  my  own  opinion  is  the 
other  way : The  Assyrian , 4 Times  L.  K 694. 

It  was,  however,  admitted  upon  the  argument  that  the 
learned  Chief  Justice  acted  upon  the  view  that  the  plain- 
tiff had  no  such  right  as  I have  mentioned  with  regard  to 
the  place  of  trial,  and  that  prima  facie  the  case  should  he 
tried  at  the  place  where  the  cause  of  action  arose,  leaving 
the  onus  upon  the  plaintiff  to  shew  a preponderance  in 
favour  of  the  place  selected  by  him. 

I agree  that  such  a practice  would  be  a more  satisfactory 
one  than  that  which  now  prevails,  but  the  authorities  are 
too  numerous  both  in  this  Province  and  England  in  favour 
of  the  view  that  the  Judicature  Act  has  given  to  the  plain- 
tiff the  right  of  selecting  the  place  of  the  trial,  and  that 
the  onus  is  upon  the  defendant  to  shew  that  the  prepon- 
derance of  convenience  is  against  the  place  so  selected,  to 
permit  me  to  give  effect  to  what  I believe  would  be  a bet- 
ter practice. 

I am  of  opinion,  therefore,  that  the  appeal  should  be 
allowed,  and  the  order  of  the  Master  in  Chambers  restored, 
and  that  the  costs  here  and  below  should  be  costs  to  the 
plaintiff  in  any  event. 
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Re  James  Knowles,  a Solicitor. 

Solicitor — Striking  off  Roll— Client's  Money — Costs  of  Taxation  and  Motion. 

Ordered  that  a solicitor  should  be  struck  off  the  roll  unless  by  a named 
day  he  should  pay  an  amount  found  by  the  report  of  a taxing  officer  to 
be  in  his  hands,  the  moneys  of  a client,  together  with  the  costs  of  the 
taxation  and  of  the  motion  to  strike  him  off  the  roll. 

[January  31,  1894. — Armour , C.  J.] 

On  the  10th  October,  1894,  Richard  S.  MacMullen 
obtained  upon  prcecipe  an  order  for  delivery  by  the  solici- 
tor to  the  applicant  of  a bill  of  his  fees,  charges,  and  dis- 
bursements in  all  causes  and  matters  wherein  he  was 
employed  by  the  applicant,  and  for  taxation  of  the  same 
when  delivered. 

On  the  20th  December,  1894,  one  of  the  taxing  officers 
reported  that  he  had  taxed  the  bill  delivered  in  pursuance 
of  this  order ; that  it  amounted  to  $3.20  ; that  he  had 
taxed  off  85  cents,  leaving  a balance  on  the  taxation 
of  $2.35  ; that  he  had  taken  an  account  of  the  moneys 
received  and  disbursed  by  the  solicitor  on  account  of  the 
applicant,  and  found  that  the  solicitor  had  received  $8  and 
disbursed  nothing ; that,  after  deducting  $2.35  from  $8, 
there  remained  in  the  hands  of  the  solicitor  due  to  the 
applicant  a balance  of  $5.65  ; that  pursuant  to  the  statute 
(R.  S.  0.  ch.  147,  sec.  35 — more  than  one-sixth  having 
been  taxed  off  the  bill),  he  had  taxed  to  the  applicant  his 
costs  of  the  taxation  and  reference  at  $26.95,  which,  added 
to  $5.65,  made  $32.60,  which  latter  sum  was  due  and  owing 
by  the  solicitor  to  the  applicant  as  a result  of  the  reference. 

On  the  21st  January,  1895,  the  applicant  served  the 
solicitor  with  notice  of  a motion  for  an  order  for  payment 
by  the  solicitor  to  the  applicant  of  the  amount  found  due 
by  the  taxing  officer’s  report,  and,  in  default  of  payment, 
for  an  order  that  the  solicitor  be  struck  off  the  roll  of  the 
Court. 
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The  motion  was  argued  before  Armour,  C.  J.,  in  Court, 
on  the  31st  January,  1895. 

Walter  Read,  for  the  applicant. 

Tremeear , for  the  solicitor.  The  solicitor  cannot  be 
struck  off  the  roll  for  non-payment  of  the  costs  of  the 
reference.  Section  25  of  It.  S.  0.  ch.  147  provides  that 
“ the  High  Court  may  strike  the  name  of  any  solicitor  off 
the  roll  of  solicitors  of  the  Court,  for  default  by  him  in 
payment  of  moneys  received  by  him  as  a solicitor.”  The 
costs  of  the  reference  do  not  come  within  these  words. 
The  amount  found  due,  but  not  the  costs,  was  tendered  by 
the  solicitor,  and  refused.  A solicitor  cannot  be  struck  off 
the  roll  except  for  misconduct : Re  Four  Solicitors , 35 
Sol.  J.  648  ; In  re  H.  A.  Grey,  [1892]  2 Q.  B.  440 ; In  re 
Solicitor,  11  Times  L.  R.  169  ; Re  McCaughey  and  Walsh, 
3 0.  R.  425  ; and  non-payment  of  such  costs  is  not  mis- 
conduct. 

Read,  not  called  on  in  reply. 

Armour,  C.  J. — I think  the  solicitor  is  liable  to  be  struck 
off  the  roll  unless  he  pays  the  whole  amount  found  due,  and 
I will  so  hold  until  reversed  by  some  higher  Court.  It  is 
not  creditable  to  a solicitor  to  compel  his  client  to  come  to 
this  Court  for  $5.  There  will  be  an  order  striking  the 
solicitor  off  the  roll  unless  within  a week  he  pays  the 
whole  amount  found  due  by  the  report  and  the  costs  of 
this  motion. 
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Meriden  Britannia  Company  v.  Braden  et  al 

Costs — Separate  Defences — Indemnity  against  Costs — Taxation  against 
Opposite  Party. 

One  defendant  agreed  to  save  another  harmless  from  the  costs  of  an 
action,  and  in  the  written  retainer  of  the  latter  to  his  solicitors  it  was 
provided  that  the  costs  should  be  charged  to  the  former  : no  reason  for 
defending  by  separate  solicitors  appeared  : — 

Held , that  the  indemnified  defendant  was  not  entitled  to  costs  against 
the  plaintiffs. 

Jarvis  v.  Great  Western  R.  W.  Co.,  8 C.  P.  280,  and  Stevenson  v.  City  of 
Kingston,  31  C.  P.  333,  followed. 

Decision  of  Boyd,  C.,  ante  p.  346,  reversed. 

[March  2,  1895. — The  Chancery  Division .] 

An  appeal  by  the  plaintiffs  from  the  order  and  decision 
of  Boyd,  C.,  in  Chambers,  ante  p.  346,  affirming  a decision 
of  the  Master  in  Chambers,  whereby  a ruling  of  one  of 
the  taxing  officers  refusing  to  tax  to  the  defendant  Scott 
his  costs  of  the  action  under  a judgment  which  ordered 
the  plaintiffs  to  pay  the  costs  of  the  defendants,  was  re- 
versed. The  defendants  McMahon,  Broadfield,  & Co.  had 
agreed  with  the  defendant  Scott  to  save  him  harmless 
from  the  costs  of  the  action ; he  defended  by  separate 
solicitors,  and  in  his  retainer  to  them  it  was  provided  that 
their  costs  should  be  charged  to  McMahon,  Broadfield,  & 
Co. 

The  appeal  was  argued  before  Robertson  and  Meredith^ 
JJ.,  on  the  22nd  February,  1895. 

J.  W.  Nesbitt,  Q.  C.,  for  the  plaintiffs. 

C.  D.  Scott,  for  the  defendant  Scott. 

Judgment  was  delivered  on  the  2nd  March,  1895. 

Meredith,  J. — Costs  are  not  to  be  needlessly  incurred 
only  such  as  are  reasonably  incurred  with  regard  to  the 
necessities  of  the  case  should  be  allowed  ; this  is  not  only 
the  unwritten  requirement  of  the  practice  but  it  is  also 
emphasized  in  strong  terms  in  the  Rules  of  practice : see- 
Con.  Rules  1215  and  1202. 
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Now  has  this  rule  been  regarded  by  the  solicitors  for 
the  defendants  McMahon,  Broad  field,  & Co.  ? In  the  first 
place  they  wrote  this  letter  to  the  other  defendant : — 
“We  presume  you  have  been  served  with  the  notice  of 
motion  and  writ  of  summons  in  the  action  of  the  Meriden 
Brittannia  Companjr  against  John  Braden,  Messrs.  Mc- 
Mahon, Broadfield,  & Co.,  and  yourself.  As  the  inter- 
ests of  Messrs.  McMahon,  Broadfield,  & Co.  are  identical 
with  yours,  we  presume  that  you  will  recognize  that  it  is 
not  desirable  that  you  should  go  to  any  expense  of  retain- 
ing a solicitor  of  your  own  in  the  matter.  We  therefore 
suggest  that  you  instruct  Messrs.  Scott,  Lees,  & Hobson, 
barristers,  Hamilton,  who  are  our  Hamilton  agents.  They 
are  probably  the  most  experienced  firm  in  Ontario  in 
matters  of  this  kind.  If  you  see  fit  to  do  so,  kindly  sign 
the  enclosed  retainer,  and  return  the  same  to  us.  We 
write  you  thus  at  the  instigation  of  Messrs.  McMahon, 
Broadfield,  & Co.” 

And  the  retainer  enclosed  with  it  was  in  these  words : — 
“ I,  the  undersigned,  hereby  instruct  and  retain  Messrs. 
Scott,  Lees,  & Hobson,  of  the  city  of  Hamilton,  to  act  as 
solicitors  on  my  behalf  in  this  action,  to  enter  defences 
and  conduct  defences  as  they  may  be  advised  until  final 
disposition  of  the  action ; any  costs  herein  to  be  charged 
to  McMahon,  Broadfield,  & Co.” 

The  defendant  Scott  at  once  acquiesced  in  what  they 
proposed,  signed  the  retainer,  and  sent  it  to  their  Hamilton 
agents  as  directed,  thus  entirely  committing  to  his  co-defen- 
dants, through  their  agents,  his  defence  to  the  action. 

That  being  so,  what  reason  can  be  advanced  for  a separ- 
ate defence  through  “our  Hamilton  agents”  ? None  was 
suggested  in  answer  to  my  inquiry  upon  the  argument ; I 
can  suggest  none  except  the  hope  of  getting  two  sets  of 
costs  from  the  plaintiffs,  in  the  event  of  their  being  ordered 
to  pay  the  costs  of  the  action. 

We  may  fairly  take  the  defendants  at  their  word : — 
“ The  interests  of  McMahon , Broadfield,  & Go.  are  identical 
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with  yours  ” — Scott’s  : and  the  more  so  because  of  their 
subsequent  action  strictly  in  accord  therewith. 

In  these  circumstances,  I cannot  but  think  the  course 
taken  by  the  taxing  officer  was  right,  and  ought  not  to 
have  been  interfered  with. 

Again,  the  cases  of  Jarvis  v.  Great  Western  R.  W.  Go., 
8 C.  P.  280,  and  Stevenson  v.  City  of  Kingston , 31  C.  P. 
333,  have  settled  that  where  there  is  no  liability  on  the 
part  of  the  party  for  costs,  there  can  be  none  allowed  to 
him  from  his  opponent,  and  here  there  was  clearly  and 
admittedly  no  such  liability,  and  therefore  this  defendant 
was  not  entitled  to  costs. 

Whatever  one  might  think  of  the  question,  if  the  matter 
were  res  integra , I can  have  no  manner  of  doubt  that  the 
Judge  and  Master  in  Chambers  were  bound  by  these  cases, 
and  by  the  invariable  practice  that  has  since  obtained, 
based  upon  them,  and  in  no  wise  interfered  with  in  the 
manifold  changes  from  time  to  time  since  made  in  the 
Rules  of  practice,  and  the  very  many  statutes  passed  with 
the  view  of  reforming  the  law  and  practice  of  the  Courts. 

It  is  not  a case  in  which,  before  it  can  be  said  that  there 
is  no  liability,  it  would  be  necessary  to  take  any  accounts 
or  enter  upon  any  inquiries  or  investigation  not  immedi- 
ately connected  with  the  question.  On  the  face  of  the 
retainer  it  appears,  as  the  fact  is,  that  there  was  to  be  and 
is  none. 

The  appeal  should,  in  my  judgment,  be  allowed,  and  the 
taxing  officer’s  ruling  restored  with  costs. 

Robertson,  J. — I concur  with  my  brother  Meredith, 
for  the  reasons  given  by  him. 

Appeal  allowed. 

[Leave  to  appeal  was  granted  by  the  Court  of  Appeal  on  the  5th 
April,  1895.] 
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Bell  v.  Villen eu ye  & Co. 


Writ  of  Summons — Service  out  of  Jurisdiction — Rule  271  (e) — Breach  of 

Contract  within  Jurisdiction — Letter — Evidence — Undertaking. 

Where  a contract  of  hiring  is  made  within  the  Province  of  Ontario,  and 
the  work  thereunder  is  to  be  done  there,  the  commission  therefor  will 
be  payable  there. 

Uoerler  v.  Hanover , etc.,  Works,  10  Times  L.  R.  22,  and  Robey  v.  Snae- 
fell  Mining  Co.,  20  Q.  B.  D.  152,  referred  to. 

If  the  contract  is  ended  by  letter  sent  from  another  Province,  quaere 
whether  this  indicates  that  the  breach  complained  of  was  out  of  the 
Province. 

And  where,  upon  a motion  to  set  aside  service  of  a writ  of  summons  on 
defendants  resident  out  of  the  jurisdiction  in  an  action  for  breach  of 
such  contract  of  hiring,  there  was  conflicting  evidence  as  to  whether 
the  discharge  of  the  plaintiff  from  the  defendants’  service  was  by  letter 
or  by  the  act  of  an  agent  of  the  defendants  within  the  Province,  the 
plaintiff  was  allowed  to  proceed  to  trial  upon  his  undertaking  to  prove 
at  the  trial  a cause  of  action  within  Rule  271  (e). 

[March  2,  1895. — The  Chancery  Division .] 

The  plaintiff,  who  lived  in  the  city  of  Toronto,  in  the 
Province  of  Ontario,  sued  the  defendants,  who  were  cigar 
manufacturers,  living  and  carrying  on  business  in  the  city 
of  Montreal,  in  the  Province  of  Quebec,  for  $2,000  damages 
for  wrongful  dismissal  from  their  service,  in  which  he 
was  employed  as  a servant  or  agent  to  sell  cigars  for  them 
upon  commission,  in  the  city  of  Toronto  ; and  also  sought 
to  recover  a sum  alleged  to  be  due  him  for  commissions 
upon  sales. 

The  plaintiff  obtained  from  the  Master  in  Chambers  ex 
parte  an  order  for  leave  to  issue  a writ  of  summons  for 
service  upon  the  defendants  out  of  the  jurisdiction,  and 
served  such  writ,  when  issued,  and  a statement  of  claim, 
upon  the  defendants  at  Montreal. 

The  defendants  moved  for  an  order  setting  aside  the 
service  upon  them  of  the  writ  of  summons  and  statement 
of  claim  and  setting  aside  the  ex  parte  order,  upon  the 
ground  that  this  Court  had  no  jurisdiction  to  entertain  the 
plaintiff  s cause  of  action  or  to  allow  service  of  the  writ  of 
summons  upon  the  defendants  out  of  the  jurisdiction. 

The  contract  of  hiring  between  the  plaintiff  and  defen- 
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dants  was  signed  by  the  defendants  at  Montreal  and  then 
sent  up  to  the  Province  of  Ontario  and  there  signed  by  the 
plaintiff. 

The  defendants  filed  affidavits  to  shew  that  the  plain- 
tiff’s services  were  dispensed  with  by  a letter  written  by 
the  defendants  at  Montreal  and  posted  there  to  the  plain- 
tiff at  Toronto ; but  this  was  denied  by  the  plaintiff,  who 
swore  that  although  he  had  received  letters  from  the 
defendants  in  reference  to  his  discharge,  the  first  formal 
notice  of  his  discharge  was  received  through  one  Spires, 
who  came  to  Toronto  on  the  part  of  the  defendants  and 
told  the  plaintiff  that  he  (Spires)  was  now  the  representa- 
tive of  the  defendants  at  Toronto,  and  that  the  defendants 
had  annulled  the  agreement  between  them  and  the  plain- 
tiff and  dispensed  with  his  services,  and  that  this  was  the 
breach  of  contract  of  which  he  complained  in  this  action. 

The  Master  in  Chambers  made  an  order  allowing  the 
plaintiff  to  proceed  to  trial,  upon  his  undertaking  to  prove 
at  the  trial  that  this  Court  had  jurisdiction  to  entertain 
the  plaintiff’s  cause  of  action  and  to  allow  service  of  the 
writ  of  summons. 

This  order  was  affirmed,  on  appeal,  by  Ferguson,  J.,  in 
Chambers. 

The  defendants  again  appealed,  and  their  appeal  was 
argued  before  a Divisional  Court  composed  of  Boyd,  C., 
and  Robertson  and  Meredith,  JJ.,  on  the  21st  February, 
1895. 

Dewart,  for  the  defendants,  contended  that  the  breach 
of  the  contract  was  out  of  the  Province  and  the  service 
could  not  be  allowed  under  Rule  271  (e)  (Rule  1309).  He 
relied  on  Offord  v.  Bresse,  16  P.  R.  332  ; Cherry  v.  Thomp- 
son, L.  R.  7 Q.  B.  573 ; Thompson  v.  Palmer,  [1893]  2 Q.  B. 
80;  j Rein  v.  Stein , [1892]  1 Q.  B.  753;  O'Donohoe  v. 
Wiley,  43  U.  C.  R.  350  ; Sirdar  Gurdyal  Singh  v.  Rajah 
of  Faridkote,  [1894]  A.  C.  670. 

T.  E.  Williams,  for  the  plaintiff. 
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Judgment  was  delivered  on  the  2nd  March,  1895. 

Boyd,  C. — The  contract  was  in  this  case  made  within 
the  Province  of  Ontario ; the  work  to  be  done  thereunder 
was  in  the  Province  ; and  the  commission  to  be  paid  there- 
for would  be  also  payable  in  the  Province,  as  I think  : 
see  Hoerler  v.  Hanover , etc.,  Works , 10  Times  L.  R.  22, 
and  Robey  v.  Snaefetl  Mining  Co.,  20  Q.  B.  D.  152. 

If  the  contract  was  ended  by  letter  sent  from  Montreal, 
I am  not  at  present  prepared  to  say  that  this  would  indi- 
cate that  the  breach  complained  of  arose  out  of  the  Pro- 
vince. There  is  much  reason  for  holding  that  the  plaintiff 
was  not  discharged  from  his  agency  till  he  was  actually 
notified  by  the  receipt  of  the  written  discharge.  But  it 
does  not  appear  on  the  materials  before  us  that  the  dis- 
charge was  by  letter.  In  the  letter  of  24th  September, 
1894,  a discharge  seems  to  be  impending,  and  in  the  letter 
of  5th  October,  1894,  the  discharge  is  referred  to  as  having 
occurred.  There  is  conflicting  evidence  as  to  whether  the 
discharge  was  not  by  the  act  and  appearance  of  the  defen- 
dants’ agent  in  Ontario  in  fact  or  in  word  superseding  the 
plaintiff’s  agency.  This  is  a disputed  matter  which  it  will 
be  proper  for  a jury  to  pass  upon,  and  in  regard  to  which 
it  is  not  at  present  clear  who  is  right. 

Taking  this  view,  I would  affirm  the  order  with  costs  in 
the  cause  of  this  appeal  to  the  plaintiff  in  any  event. 

Robertson  and  Meredith,  JJ.,  concurred. 
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McCarthy  y.  Township  of  Vespra. 

Pleading — Striking  out  Defence — Notice  of  Action — Municipal  Corpora- 
tion— R.  S.  0.  ch.  73. 

A municipal  corporation  is  not  entitled  to  notice  of  action  under  the  Act 
to  protect  Justices  of  the  Peace  and  others  from  Vexatious  Actions, 
R.  S.  0.  ch,  73. 

Hodgins  v.  Counties  of  Huron  and  Bruce , 3 E.  & A.  169,  followed. 

Defence  of  want  of  such  notice  struck  out  upon  summary  application. 

[March  12,  1895.—  Boyd,  C.] 

An  appeal  by  the  defendants  from  an  order  of  one  of  the 
local  Judges  at  Barrie  striking  out  the  ninth  paragraph 
of  the  statement  of  defence. 

Action  against  a municipal  corporation  for  damages  for 
injuries  sustained  by  the  plaintiff  by  a fall  from  his  horse 
upon  a highway  in  the  defendants’  township,  owing  to  the 
defective  condition  of  a culvert,  which  the  plaintiff  charged 
was,  originally,  improperly  and  negligently  constructed, 
and  was  besides  in  want  of  repair. 

The  ninth  paragraph  of  the  defence  was  to  the  effect 
that  notice  of  action  had  not  been  given  to  the  defendants 
as  required  by  R.  S.  0.  ch.  73,  an  Act  to  protect  Justices 
of  the  Peace  and  others  from  Vexatious  Actions. 

The  appeal  was  argued  before  Boyd,  C.,  in  Chambers,  on 
the  11th  of  March,  1895. 

Creswicke,  for  the  defendants.  The  defence  should  be 
left  on  the  record.  The  defendants  may  wish  to  urge  the 
question  raised  by  it  before  the  Supreme  Court  of  Canada, 
or  the  Judicial  Committee  of  the  Privy  Council,  although 
the  decision  in  Hodgins  v.  Counties  of  Huron  and  Bruce , 
3 E.  & A.  169,  is  against  it.  If  the  defence  is  struck  out, 
they  cannot  appeal  to  one  of  these  tribunals.  The  order 
striking  out  the  defence  is  not  a final  order  : Salaman  v. 
Warner,  [1891]  1 Q.  B.  334. 

Pepler,  Q.  C.,  for  the  plaintiff.  The  law  is  settled  as  to 
notice  of  action,  and  should  be  followed.  I refer  to  Bt&phens 
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v.  Stapleton , 40  U.  C.  R.  353  ; McDonald  v.  Dickenson , 25 
O.  R.  45,  21  A.  R.  485  ; Maxwell  on  Statutes,  2nd  ed.,  pp. 
213,  375  ; 50  Viet.  ch.  2,  sec.  9 (0.) ; 57  Viet.  eh.  50,  sec. 
13  (0.). 

Cresiviche,  in  reply,  referred  to  Welbourne  v.  Canadian 
Pacific  R.  W.  Co.,  16  P.  R.  343. 

Judgment  was  delivered  on  the  following  day. 

Boyd,  C. — I think  ’the  appeal  should  not  succeed.  I 
would  affirm  the  Judge’s  order  by  an  application  of  the 
principle  stare  decisis.  It  was  held  by  the  Court  of  Appeal 
in  1866  that  a municipal  corporation  was  not  entitled  to 
notice  of  action  under  the  Act  for  the  protection  of  public 
officers,  in  Hodgins  v.  Counties  of  Huron  and  Bruce,  3 E. 
& A.  169.  And  upon  that  footing  the  law  has  since 
remained,  with  re-enactments  of  the  same  statute  by  the 
Legislature  unamended,  and  thus  going  to  shew  parlia- 
mentary approval  of  the  law  as  expounded  by  the  Court. 

The  appeal  is  dismissed  with  costs  in  the  cause  to  the 
plaintiff. 
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Bank  of  Hamilton  v.  George  Brothers. 

Pleading — Striking  Out — Rule  1322  (387) — Action  on  Promissory  Note — 

Defences. 

Upon  a summary  application  under  Rule  1322  (387)  to  strike  out  defences 
on  the  ground  that  they  disclose  “ no  reasonable  answer,”  the  Court  is 
not  to  look  upon  the  matter  with  the  same  strictness  as  upon  demurrer  ; 
a party  should  not  be  lightly  deprived  of  a ground  of  substantial 
defence  by  the  summary  process  of  a judgment  in  Chambers. 

And  in  an  action  upon  a promissory  note,  alleged  by  defendants  to  have 
been  taken  by  plaintiffs  after  maturity,  defences  of  payment,  estoppel 
by  conduct,  and  a claim  for  equitable  protection  arising  out  of  agree- 
ment, were  allowed  to  remain  on  the  record. 

[March  16,  1895. — Boyd , C.] 

An  appeal  by  the  plaintiffs  from  an  order  of  the  local 
Judge  at  Hamilton  dismissing  a motion  by  the  plaintiffs 
to  strike  out  the  second,  fifth,  and  seventh  paragraphs  of 
the  statement  of  defence. 

Action  to  recover  a balance  alleged  to  be  due  upon  a 
promissory  note  made  by  the  defendants  in  favour  of  the 
Reliance  Electric  Manufacturing  Company,  and  by  them 
indorsed  to  the  plaintiffs. 

The  defendants  by  their  statement  of  defence : (1)  denied 
all  the  allegations  of  the  statement  of  claim ; (2)  alleged 
that  if  such  a note  as  alleged  was  made,  it  had  been  paid 
and  satisfied ; (3)  that  if  such  an  instrument  ever  existed, 
it  had  been  fully  paid  and  satisfied,  with  the  full  knowledge 
and  consent  of  the  plaintiffs,  and  the  defendants  were  there- 
by discharged ; (4)  that  if  such  note  existed,  the  plaintiffs 
took  the  same  long  after  maturity  from  the  Reliance  Electric 
Manufacturing  Company,  and  the  plaintiffs  knew  that  that 
company  were  collecting  the  money  for  it  from  the  defen- 
dants, and  authorized  and  instructed  that  company  and 
E.  E.  Slaght  and  S.  H.  Slaght  to  collect  such  money,  and 
the  defendants  paid  the  balance  due  on  the  note  and  all 
other  claims  to  E.  E.  Slaght,  representing  the  plaintiffs 
and  the  company ; (5)  that  the  plaintiffs  knew  that  this 
money  was  being  paid,  and  the  defendants  had  no  know- 
ledge that  the  plaintiffs  had  any  claim  to  this  alleged  note, 
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or  that  they  held  it ; (6)  that  by  their  conduct  the  plain- 
tiffs were  estopped  from  making  any  claim  upon  the  note  as 
against  the  defendants ; (7)  that  the  Reliance  Electric  Manu- 
facturing Company  made  an  agreement  with  the  defendants 
at  the  time  of  the  making  of  the  note,  whereby  the  defen- 
dants were  not  to  be  called  upon  to  pay  any  amount 
whatever  upon  the  note  greater  than  the  interest,  unless 
the  plant  for  payment  of  which  the  note  was  given  should 
earn  a greater  amount,  and  the  fact  was  that  the  plant  had 
never  earned  any  amount  greater  than  the  interest,  and,  as 
the  plaintiffs  took  the  note  long  after  maturity,  the  agree- 
ment was  a good  and  valid  defence. 

The  appeal  was  argued  before  Boyd,  C.,  in  Chambers,  on 
the  15th  March,  1895. 

G.  D.  Scott,  for  the  plaintiffs. 

J.  W.  McCullough,  for  the  defendants. 

Judgment  was  delivered  on  the  following  day. 

Boyd,  C. — The  application  is  to  strike  out  matters 
pleaded  by  way  of  defence,  which  would  have  been  subject 
to  demurrer  under  the  former  practice.  The  new  Rule 
1322  (387)  provides  for  striking  out  a pleading  which  dis- 
closes “ no  reasonable  answer.”  Upon  the  application  of 
this  power  it  is  said  by  Cotton,  L.J.,  in  Dadswell  v.  Jacobs , 
34  Ch.  D.  at  p.  281,  that  the  Court  is  not  to  look  upon  the 
matter  with  the  same  strictness  as  if  the  pleading  were  in 
judgment  upon  demurrer.  A party  should  not  be  lightly 
deprived  of  a ground  of  substantial  defence  by  the  sum- 
mary process  of  a judgment  in  Chambers.  It  will  not 
further  the  ends  of  justice  nor  tend  to  the  satisfaction  of 
litigants  if  pleadings  which  contain  reasonable  grounds  of 
objection  to  the  plaintiff’s  recovery  should  be  swept  off 
the  record  at  the  outset  of  litigation.  I agree  with  the 
Master  in  the  present  case,  that  the  defence  should  not  be 
disturbed.  The  second  paragraph  is  one  of  payment. 
The  5th  paragraph  ought  not  to  be  detached  from  the  others; 
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it  is  to  be  read  with  4 and  6,  and  sets  up  a defence  of 
estoppel  from  conduct.  The  7th  paragraph  is  a claim  for 
equitable  protection  arising  out  of  agreement  made  at  the 
time  the  note  was  negotiated,  and  which  is  alleged  to  be 
one  of  the  constituents  of  the  transaction  subject  to  which 
it  passed,  when  overdue,  into  the  hands  of  the  bank. 
This  kind  of  defence  may  be  within  the  authority  of  such 
cases  as  Holmes  v.  Kidd , 3 H.  & N.  891,  and  the  defendants 
should  be  allowed  to  bring  it  forward  when  the  action  is 
to  be  tried. 

The  order  is  affirmed  with  costs  in  the  cause  to  the 
defendants. 


Thibaudkau  et  al.  v.  Herbert. 


Security  for  Costs — Order  For — Setting  Aside — Admission  of  Debt — Rule 

1251. 

Where  there  was  an  admission  by  the  defendant  of  the  debt  sued  for, 
sworn  to  and  not  contradicted,  and  the  writ  of  summons  was  specially 
indorsed  so  as  to  enable  the  plaintiffs  to  move  for  judgment  under 
Rule  739,  an  order  for  security  for  costs  obtained  by  the  defendant  on 
praecipe , after  appearance,  the  plaintiffs  being  out  of  the  jurisdiction, 
was  set  aside,  notwithstanding  that  the  plaintiffs  might  have  paid 
$50  into  Court  under  Rule  1251  and  proceeded  to  move  for  judgment. 
Doer  v.  Rand,  10  P.  R.  165,  followed. 

Payne  v.  Newberry,  13  P.  R.  354,  not  followed. 

[March  22,  1895. — Ferguson,  J.] 

An  appeal  by  the  plaintiffs  from  an  order  of  the  Master 
in  Chambers  dismissing  a motion  by  the  plaintiffs  to  set 
aside  an  order  for  security  for  costs  issued  by  the  defen- 
dant upon  iircecipe,  the  plaintiffs  residing  out  of  the 
jurisdiction,  as  appeared  by  the  indorsement  of  the  writ 
of  summons. 

The  action  was  brought  to  recover  $983.58  and  interest 
upon  a promissory  note  made  by  the  defendant  to  the 
plaintiffs  for  the  price  of  goods  sold  and  delivered.  The 
writ  of  summons  was  specially  indorsed. 
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The  defendant  entered  an  appearance  and  then  issued 
the  order  for  security. 

Upon  the  application  of  the  plaintiffs  to  set  aside  the 
order  they  filed  on  affidavit  of  their  book-keeper  verifying 
the  cause  of  action,  and  stating  that  the  deponent  believed 
the  defendant  had  no  defence  and  that  the  appearance 
had  been  entered  solely  for  delay  ; and  also  an  affidavit  of 
their  solicitor,  sworn  on  the  12th  March,  1895,  stating  that 
the  defendant  was  doing  business  as  a retail  merchant  in 
the  city  of  Toronto  up  to  the  29th  January,  1895  ; that 
about  that  date  the  defendant  sold  his  stock-in-trade 
at  forty  cents  on  the  dollar,  and  left  Ontario  for  the  United 
States  of  America,  where  he  now  was,  without  paying  the 
plaintiffs  their  claim  against  him  ; that  a few  days  before 
the  defendant  sold  his  stock,  the  deponent  had  an  inter - 
view~  with  him  with  reference  to  the  claim  of  the  plaintiffs 
against  him,  and,  in  the  course  of  a conversation  then  had, 
the  defendant  admitted  to  the  deponent  that  he  owed  the 
plaintiffs  $6,000  and  upwards;  and  that  the  plaintiffs’ 
whole  claim  against  the  defendant  was  over  $7,000,  and 
he  had  paid  no  part  of  it. 

The  defendant  filed  no  affidavits  in  answer. 

Rule  1251  is  as  follows:  “ Where  an  action  is  brought 
by  a foreign  plaintiff  liable  to  give  security  for  costs,  who 
indorses  his  writ  of  summons  with  particulars  of  his  claim 
in  such  a manner  that,  upon  motion  under  Rule  739,  an 
order  allowing  him  to  sign  judgment  might  be  made,  he 
may,  on  being  served  with  an  order  for  security  for  costs, 
pay  into  Court  the  sum  of  $50,  as  a partial  compliance 
with  such  order,  and  thereupon  he  shall  be  at  liberty 
to  proceed  with  a motion  for  judgment  under  Rule  739, 
but  the  order  for  security  shall,  nevertheless,  in  all  other 
respects,  have  its  full  operation  and  effect.” 

The  appeal  was  argued  before  Ferguson,  J.,  in  Chambers, 
on  the  22nd  March,  1895. 

N.  McCrimmon , for  the  plaintiffs,  contended  that  the 
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order  for  security  should  be  set  aside,  the  affidavit  of  the 
solicitor,  shewing  an  admission  of  the  debt,  not  being  con- 
tradicted. He  relied  on  Doer  v.  Rand , 10  P.  R.  165,  and 
Anglo-American  Casings  Co.  v.  Rowlin,  ib.  391,  and  dis- 
tinguished Payne  v.  Newberry , 13  P.  R.  354,  which  was  a 
decision  on  the  effect  of  Rule  1251,  upon  the  ground  that 
there  was  no  admission  in  that  case. 

J.  H.  Spence,  for  the  defendant,  relied  on  Rule  1251  and 
Payne  v.  Newberry , 13  P.  R.  354,  and  also  cited  Duffy  v. 
Donovan , 14  P.  R.  159,  at  p.  163. 

Judgment  was  delivered  at  the  close  of  the  argument. 

Ferguson,  J. — Here  there  is  an  unanswered  affidavit  of 
the  admission  of  the  debt — a much  larger  debt — by  the 
defendant  to  the  plaintiffs.  If  I take  this  as  sufficient 
proof  of  that  as  a fact,  the  principle  stated  by  Chief  Justice 
Galt  in  Coer  v.  Rand , 10  P.  R.  165,  applies.  It  seems  to 
me  that  there  is  really  no  doubt  as  to  this  fact.  I do  not 
think  the  defendant  really  entitled  to  the  security,  and  I 
am  of  the  opinion  that  the  appeal  should  be  allowed. 
Costs  to  be  costs  in  the  cause. 
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Re  Robinson,  a Solicitor. 

Costs — Taxation — Solicitor  and  Client — Counsel  Fee  at  Trial — Advising  on 
Evidence — Reference — Unnecessary  Length — Allowance  to  Solicitor — 
Brief— Copies  of  Depositions—  Counsel  Fees  on  Court  Motions. 

Upon  appeal  from  the  taxation  between  solicitor  and  client  of  a bill  of 
costs  for  the  defence  of  an  action  of  redemption  in  which,  before  the 
beginning  of  the  Sittings  at  which  the  action  was  entered  for  trial,  an 
arrangement  had  been  made  between  the  parties  that  all  the  matters  in 
question  should  be  referred  to  a Master,  and  accordingly  no  witnesses 
were  subpoenaed,  and  a reference  was  directed  at  the  Sittings  : — 

Held , that  the  taxing  officer  had  no  discretion  to  allow  an  increased 
counsel  fee  with  brief  at  the  trial,  as  the  action  could  not  be  said  to  be 
of  a special  and  important  character,  nor  to  allow  a fee  for  advising  on 
evidence. 

The  reference  lasted  for  137  hours,  18  of  which  were  occupied  in  argu- 
ment. Nearly  the  whole  of  the  time  was  devoted  to  the  main  matter 
in  contest,  viz.,  whether  the  defendants  should  be  charged  with  an 
occupation  rent,  and  if  so  at  what  amount.  The  Master  found  that 
they  were  chargeable  with  a rent  of  $312.50.  The  taxing  officer 
allowed  the  solicitor  $302  for  the  time  occupied  in  taking  the  evidence 
and  $47  for  the  argument  : — 

Held , that  the  allowance  of  counsel  fees  upon  a reference,  under  clause 
107  of  the  tariff,  should  be  exceptional  and  made  only  when  matters  of 
special  importance  or  difficulty  are  involved  at  some  particular  sitting  ; 
and  also  that  the  taxing  officer  should  have  taken  into  consideration  the 
unreasonable  time  occupied  over  so  small  a matter,  and  have  exercised 
his  discretion  by  confining  the  solicitor  to  the  minimum  allowance  of 
$1  an  hour,  under  clause  104  of  the  tariff,  for  the  argument  as  well  as 
for  the  taking  of  the  evidence. 

The  taxing  officer  allowed  the  solicitor  $77.50  for  brief  upon  appeal  from 
the  Master’s  report;  this  amount  included  $67.80  paid  to  the  Master 
for  copies  of  the  depositions  : — 

Held , that  the  solicitor  had  no  primd  facie  right  to  order  and  charge  for 
these  copies,  and,  jm  the  absence  of  any  authority  from  his  clients, 
should  not  be  allowed  for  them  upon  taxation. 

The  taxing  officer  allowed  the  solicitor  $35  counsel  fee  upon  the  appeal, 
$12  for  travelling  expenses,  and  $10  counsel  fee  upon  the  plaintiff’s 
motion  for  judgment,  which  came  before  the  Court  with  the  appeal  : — 
Held , that  these  allowances,  though  liberal,  were  not  so  clearly  wrong  as 
to  justify  the  Court  in  interfering. 

[March  4,  1895.  — The  Queen's  Bench  Division .] 

In  a certain  action  of  Ramsay  v.  McLean  et  al.  the 
plaintiff  sought  to  redeem  a farm  which  he  had  conveyed 
to  one  of  the  defendants  by  a conveyance  absolute  in  form, 
but  intended  to  operate  as  a mortgage.  The  defendants 
by  their  statement  of  defence  set  up  that  they  had,  with 
the  knowledge  of  the  plaintiff,  sold  the  farm  to  one  Mc- 
Millan, and  they  offered  to  account  for  the  proceeds  of  the 
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sale ; they  further  admitted  having  been  in  possession  of 
the  land,  but  alleged  that  their  possession  was  originally 
taken  under  an  arrangement  with  the  plaintiff  for  work- 
ing the  land  for  his  benefit,  with  a proper  remuneration  for 
their  trouble. 

The  action  was  entered  for  trial  at  the  St.  Thomas  non- 
jury Sittings  beginning  on  the  17th  April,  1891.  On  the 
11th  April,  1891,  the  solicitors  for  all  parties  arranged 
that  the  questions  should  be  referred  to  the  local  Master 
at  St.  Thomas  as  a special  referee.  In  consequence  of  this, 
no  witnesses  were  subpoenaed,  and,  at  the  written  request 
of  counsel,  attached  to  the  record,  the  Judge  presiding  at 
the  Sittings  ordered  a reference  accordingly. 

After  the  order  of  reference  the  plaintiff  agreed  that  the 
sale  made  by  the  defendants  to  McMillan  should  be  carried 
out,  and  this  was  done. 

The  Master  then  proceeded  to  take  the  accounts,  and 
was  occupied  137  hours  in  doing  so  ; of  this  period  18  hours 
were  occupied  in  arguingthe  matter  after  the  evidence  was 
in. 

The  result  was  that  the  defendants  were  charged  as 
mortgagees  in  possession  with  an  occupation  rent,  at  the 
rate  of  $125  per  annum,  from  March,  1888,  to  September, 
1890,  amounting  in  all  to  $312.50.  The  Master  also  found 
that  there  was  due  from  the  plaintiff  to  the  defendants 
the  sum  of  $2,933.18,  and  that,  as  the  plaintiff’ had  tendered 
to  the  defendants,  before  action  brought,  a larger  sum  than 
the  amount  so  found  due,  the  defendants  should  pay  the 
costs  of  the  action. 

From  this  report  the  defendants  appealed  to  a Judge  in 
Court,  but  their  appeal  was  dismissed  with  costs,  and 
judgment  was  given  for  the  plaintiff  upon  the  report. 

Mr.  Robinson,  the  solicitor  for  the  defendants  in  the 
action,  delivered  to  them  a bill  of  his  costs  of  their  de- 
fence, amounting  to  $996.64,  which  was  taxed  under  the 
usual  order  for  taxation,  at  the  instance  of  the  defendants, 
and  allowed  at  $762.39. 
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The  defendants  appealed  from  the  taxation,  and  their 
appeal  came  before  Armour,  C.  J.,  in  Court,  who,  after 
hearing  argument,  directed  a re-argument  before  himself 
and  the  other  Judges  of  the  Queen’s  Bench  Division. 

The  appeal  was  accordingly  argued  before  Armour,  C.  J., 
and  Falconbridge  and  Street,  JJ.,  on  the  9th  February, 
1895. 

W.  E . Middleton , for  the  clients. 

Tremeear,  for  the  solicitor. 

Judgment  was  delivered  on  the  4th  March,  1895. 

Street,  J. — The  time  occupied  by  the  parties  in  the 
Master’s  office  was  137  hours,  which  is  nearly  twenty  days 
of  seven  hours  each.  The  question  at  issue  was  the  sum 
with  which  the  defendants  should  be  charged  for  their 
occupation  and  working  of  a hundred  acre  farm  in  the 
township  of  Aldborough,  which  was  partially  cleared.  The 
Master,  after  taking  evidence  for  119  hours,  and  hearing 
arguments  for  18  hours,  charged  the  defendants  with  an 
occupation  rent  of  Si  25  a year,  for  the  period  of  two  and 
one-half  years,  covered  by  the  inquiry,  with  $35  for  wood 
taken,  and  with  another  trifling  sum,  and  gave  them  credit 
for  some  fencing  and  other  small  improvements. 

The  length  of  time  occupied  in  the  Master’s  office  seems 
so  manifestly  out  of  all  proportion  to  the  importance  of  the 
questions  involved  as  to  call,  in  our  opinion,  for  a special 
consideration  at  the  hands  of  the  taxing  officer  of  the 
charges  of  the  solicitor  for  his  attendances. 

The  items  in  the  tariff  of  costs  which  bear  upon  these 
charges  are  the  following  : 

“ 104.  Attendance  on  warrant  or  appointment  of  Master, 
Registrar,  Examiner,  Referee,  or  County  Court  Clerk,  per 
hour,  $1.00. 

To  be  increased  in  the  discretion  of  the  taxing  officer 
in  Toronto  to,  not  exceeding  per  hour,  $2.00.” 

<£  107.  On  important  points  and  matters  requiring  the 
attendance  of  counsel,  the  Master,  or  Examiner,  or  Referee, 
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Judgment  Clerk,  or  Inspector  of  Titles,  may  certify  the 
amount  of  counsel  fee  proper  to  be  allowed  (to  be  noted  at 
the  time)  for  the  guidance  of  the  taxing  officer  in  Toronto, 
who  may  allow  the  same  in  lieu  of  fees  for  attendance.” 

The  taxing  officer  has  allowed  to  the  solicitor  $302  for 
the  119  hours  occupied  in  taking  the  evidence,  and  $47 
for  the  18  hours  occupied  in  the  argument.  The  allow- 
ance for  each  sitting  is  probably  treated  as  a counsel  fee, 
authorized  by  clause  107  of  the  tariff,  in  lieu  of  the 
allowance  per  hour  provided  by  clause  104  of  the  tariff. 

It  seems  plain,  however,  that  clause  107  of  the  tariff* 
was  intended  to  be  exceptional,  and  to  be  applied  only 
where  matters  of  special  importance  or  difficulty  were 
involved  at  some  particular  sitting.  In  the  present  case 
no  matter  of  special  importance  or  difficulty  appears  to 
have  been  involved  from  beginning  to  end,  and  yet  we 
find  that  at  every  sitting  but  four  (and  those  four  occupy- 
ing only  five  hours  in  all),  a counsel  fee  has  been  allowed 
in  lieu  of  the  allowance  per  hour,  and  that  each  such 
counsel  fee  exceeds  the  maximum  which  could  have  been 
allowed  under  clause  104  of  the  tariff. 

We  go  farther,  however,  and  are  of  opinion  that  the 
taxing  officer  should  have  taken  into  consideration  the 
unreasonable  time  occupied  over  so  comparatively  small 
a matter,  and  should  have  exercised  his  discretion  by 
confining  the  allowance  under  clause  104  of  the  tariff  to 
the  minimum,  instead  of  by  taxing  the  maximum,  allow- 
ance authorized  by  that  clause.  He  has  allowed  $47  for 
the  argument  in  the  Master’s  office,  the  argument  having 
been  extended  over  18  hours  upon  four  different  days. 
We  think  that,  having  regard  to  the  subject-matter  under 
discussion,  the  allowance  of  $1  an  hour  should  cover 
this  part  of  the  proceedings,  as  well  as  that  occupied  in 
taking  evidence. 

Another  allowance  objected  to  is  that  of  $5  for  advising 
on  evidence,  and  that  of  $40  for  counsel  fee  at  the  trial. 

There  was  no  trial  ; the  case  was  entered  for  trial,  but 
the  solicitors  had  entered  into  a written  consent,  some  six 
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days  before  the  Court  opened,  agreeing  to  refer  the  matter 
to  the  Referee,  and  no  witnesses  were  subpoenaed. 

It  is  not  shewn  that  any  occasion  arose  for  considering 
or  advising  on  evidence,  or  for  preparing  for  any  trial. 
Under  clause  158  of  the  tariff*  the  maximum  allowance  for 
advising  on  evidence  in  contested  cases  is  $5.  Under 
clause  153  of  the  tariff  counsel  fee  with  brief  at  the  trial 
is  fixed  at  $10,  “ to  be  increased  in  the  discretion  of  the 
taxing  officer  in  actions  of  a special  and  important  charac- 
ter.” These  words  in  the  tariff  must  be  taken  to  mean 
what  they  say,  viz.,  that  the  discretion  given  to  the  officer 
does  not  arise  at  all  unless  the  action  is  shewn  to  be  both 
special  and  important. 

Every  contested  action  may  be  said  to  be  important  to 
the  parties,  but  here  the  issues  raised  upon  the  record  were 
such  as  must  manifestly  result  in  an  immediate  reference, 
even  had  none  been  previously  agreed  on,  so  that  the 
action  can  not,  we  think,  fairly  be  described  as  special  and 
important  in  its  character.  We  cannot  help  thinking 
that  the  taxing  officer  has  clearly  erred  in  treating  this  as 
a case  for  the  exercise  of  his  discretion,  and  the  fee  for 
advising  on  evidence  should  therefore  be  disallowed  alto- 
gether, and  the  counsel  fee  reduced  to  the  ordinary  fee  of 
$10  allowed  by  the  tariff. 

The  client  upon  the  taxation  also  objects  to  the  allow- 
ance of  $35  counsel  fee  upon  the  appeal,  and  $12  for  tra- 
velling expenses,  besides  $10  counsel  fee  upon  the  plaintiff's 
motion  for  judgment,  which  came  before  the  Court  at  the 
same  time  with  the  appeal. 

With  these  allowances,  liberal  as  they  appear  to  us  to  be 
under  the  circumstances,  w~e  do  not  think  we  should  inter- 
fere, because  we  cannot  say  that  the  taxing  officer  is  so 
clearly  wrong  as  to  justify  us  in  reducing  them. 

The  client  also  objects  to  the  allowance  of  $77.50  for 
brief  upon  the  appeal  from  the  Referee’s  report.  The  sum 
charged  for  brief  appears  to  be  largely  made  up,  so  far  as 
we  can  ascertain  from  the  papers,  of  sums,  amounting  in 
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all  to  $68  or  thereabouts,  paid  by  the  solicitor  to  the 
Master  from  time  to  time  during  the  progress  of  the  refer- 
ence for  copies  of  the  depositions  as  they  were  taken* 
These  copies  were  not,  therefore,  obtained  with  a view  to 
the  appeal,  but  parts  of  them  were,  no  doubt,  referred  to- 
upon  the  argument  of  the  appeal.  The  argument  in  favour 
of  their  allowance  as  a brief  upon  the  appeal  would,  no 
doubt,  be  that  if  they  had  not  been  obtained  during  the 
progress  of  the  reference  they  would  have  been  obtained 
when  the  appeal  was  determined  upon.  We  think  there 
is  much  reason  to  doubt  this.  The  question  we  have,  how- 
ever, to  determine,  is  whether  in  every  appeal  from  a 
Master  there  is  a primd  facie  right  to  order  and  charge 
for  a copy  of  the  depositions  before  him,  and  we  must 
hold  that  there  is  not,  and  that  such  a charge  should  only 
be  allowed  where  it  is  shewn  to  be  necessary  in  the  client’s 
interests.  If  there  had  been  no  appeal,  the  solicitor  would,, 
we  think,  have  found  it  hard  to  justify  the  expense  of  these 
copies  as  a charge  against  his  client,  without  special  instruc- 
tions to  obtain  them,  which  are  not  here  alleged.  With  an 
adverse  finding  of  the  Master  upon  the  questions  involved, 
and  upon  an  appeal  which  was  to  be  argued  as  counsel  by 
the  solicitor  who  attended  throughout  in  the  Master’s 
office,  we  think  the  authority  of  the  client  to  so  large  an 
expenditure  ought  to  have  been  shewn.  The  original  de- 
positions were  accessible,  and  might  in  this  case,  as  they 
frequently. have  been  in  others,  have  been  used  by  counsel 
upon  the  argument,  and  we  think,  under  the  circumstances 
of  this  case,  that  course  should  have  been  adopted.  We 
think  in  this  case,  therefore,  that  the  discretion  of  the 
taxing  officer  has  been  wrongly  exercised  in  the  whole- 
sale allowance  of  these  copies,  and  that  the  allowance  for 
brief  should  be  reduced  to  $10. 

The  bill  should  be  referred  back  to  the  taxing  officer 
in  order  that  the  items  we  have  disallowed  should  be  de- 
ducted, and  the  costs  of  this  appeal  should  be  paid  by  the 
solicitor. 
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Armour,  C.  J. — The  action  of  Ramsay  v.  McLean  was 
for  the  purpose  of  having  a deed  absolute  in  form  declared 
to  be  a mortgage  and  for  leave  to  redeem,  alleging  a 
tender  before  action  of  $3,175,  as  the  amount  properly  due, 
and  bringing  that  amount  into  Court. 

The  defendants  set  up  in  answer  to  the  action  that  it 
was  agreed  between  the  plaintiff  and  the  defendants  that 
the  plaintiff  and  the  defendants  should  work  the  mort- 
gaged lands  together  to  pay  off  a sum  advanced  by  the 
defendant  John  McLean,  and  certain  mortgages,  and  all 
other  moneys  advanced,  necessary  improvements  of  said 
lands  and  buildings  thereon,  and  interest  on  all  sums 
so  advanced  at  the  rate  of  eight  per  cent,  per  annum, 
compounded  yearly,  and  proper  remuneration  to  the 
defendants ; that  they  had  agreed  to  sell  the  mortgaged 
lands  with  the  consent  of  the  plaintiff,  and  had  received 
$75  on  account  of  this  agreement ; and  that  they  were 
willing  to  assign  to  the  plaintiff  all  their  rights  in  said 
lands  and  to  said  agreement  on  their  being  paid  the  full 
amount  expended  by  them  and  on  being  reimbursed  for 
all  their  trouble  and  work  in  and  about  the  premises ; 
that  no  sum  had  been  tendered  to  them  by  the  plaintiff ; 
and  that  the  sum  of  $3,175  was  not  sufficient  to  satisfy 
tbeir  claim. 

The  cause  was  set  down  to  be  heard  at  the  non-jury 
Sittings  at  St.  Thomas  on  the  17th  April,  1891.  Prior 
to  the  said  Sittings  the  solicitors  for  the  respective  parties 
agreed  that  all  matters  in  dispute  in  the  action  and  the 
final  determination  thereof,  including  the  question  of  costs, 
should  be  referred  to  the  local  Master  of  the  Supreme 
Court  at  St.  Thomas,  as  special  referee,  pursuant  to  sec. 
102  of  the  Ontario  Judicature  Act ; and  at  the  said 
Sittings  a formal  order  of  the  Court  was  made  accordingly. 
% reason  of  such  agreement  between  the  solicitors,  no 
witnesses  were  required  at  the  said  Sittings,  and  no  wit- 
nesses were,  in  fact,  subpoenaed  nor  in  attendance. 

The  reference  was  accordingly  proceeded  with. 

The  only  contest  under  the  reference  calling  for  any 
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but  a very  limited  space  of  time  in  its  investigation  was 
whether  the  defendants  were  chargeable  with  the  value 
of  the  use  and  occupation  of  the  mortgaged  lands  from 
March,  1888,  to  September,  1890,  and  if  so,  what  should 
be  the  amount  chargeable. 

As  the  mortgaged  lands  consisted  only  of  an  hundred 
acre  farm  in  the  township  of  Aldborough,  the  inquiry 
involved  in  this  contest  ought  not  to  have  been  a pro- 
tracted one. 

Had  the  reference  been  to  a Judge  of  the  High  Court 

© © 

instead  of  to  a Master,  it  is  safe  to  say  that  it  could  not 
reasonably  have  lasted  for  more  than  one  day ; it,  how- 
ever, lasted  for  137  hours,  or  from  nineteen  to  twenty  days 
of  seven  hours  each,  for  33  hours  of  which,  the  Master, 
being  paid  by  fees,  was  entitled  by  the  tariff  to  charge 
at  the  rate  of  $2  per  hour,  or  $66  for  the  33  hours,  and 
for  the  remaining  104  hours  at  the  rate  of  $1.50  an  hour, 
or  $156  for  the  104  hours. 

A copy  of  the  evidence  taken  before  the  Master  from 
time  to  time  was  from  time  to  time  obtained  by  the  solici- 
tor of  each  party  from  the  Master,  for  which  the  Master 
was  entitled  by  the  tariff  to  charge  at  the  rate  of  ten  cents 
a folio,  and  the  amount  paid  by  each  party  to  the  Master 
for  such  copy  was  $67.80,  or  $135.60  in  all. 

The  copies  of  evidence  so  obtained,  as  and  when  obtained, 
and  for  the  purpose  for  which  they  were  obtained,  were 
not  properly  chargeable  by  the  solicitors  against  their 
clients,  and  should  have  formed  no  part  of  the  party  and 
party  costs,  for  the  counsel  fee  allowed  to  the  solicitor  in- 
cludes such  notes  of  the  evidence  as  he  may  require  to 
take  as  the  case  proceeds. 

The  Master  found  by  his  report  that  the  defendants 
were  chargeable  with  the  sum  of  $312.50  as  the  value  of 
the  use  and  occupation  by  the  defendants  of  the  mort- 
gaged lands  from  March,  1888,  to  September,  1890,  and 
he  found  that,  after  making  all  just  allowances  to  each 
party,  there  was  due  from  the  plaintiff  to  the  defendants 
the  sum  of  $2,933.18,  and  that,  as  the  plaintiff  had  tendered 
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to  the  defendants,  before  action  brought,  a larger  sum  than 
the  amount  so  found  due,  the  defendants  should  pay  the 
costs  of  the  litigation. 

From  this  report  the  defendants  appealed  to  a Judge  in 
Court,  which  appeal  was  dismissed  with  costs,  and  judg- 
ment given  for  the  plaintiff  upon  the  report. 

The  costs  of  the  litigation  taxed  and  allowed  to  the 
plaintiff  against  the  defendants  amounted  to  $1,150.41,  of 
which  $68.90  were  witness  fees,  and  of  which  $436.64  were 
fees  paid  to  the  Master,  and  included  the  hourly  fees  above 
mentioned,  and  the  $67.80  paid  to  the^Master  by  the  plain- 
tiff’s solicitor  for  the  copy  of  the  evidence  obtained  by  him. 

The  solicitor  of  the  defendants  delivered  to  them  a bill 
of  his  costs  of  their  defence  amounting  to  $996.64,  which 
has  been  taxed  and  allowed  at  $762.39,  and  from  which 
taxation  and  allowance  this  appeal  is  brought. 

The  costs,  therefore,  of  this  litigation,  without  counting 
what,  if  any,  the  plaintiff’s  solicitor  may  charge  his  client 
with  as  solicitor  and  client  costs,  amount,  as  they  at  present 
stand,  to  the  enormous  sum  of  $1,912.80. 

That  the  costs  of  a litigation  so  simple  in  its  nature  and 
involving  so  small  an  amount  should  aggregate  so  vast 
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a sum  is  to  me  simply  appalling. 

It  is  unnecessary  for  me  to  make  any  comment  or  to 
do  more  than  state  the  facts  and  figures — they  speak  for 
themselves. 

I have  seen  the  bill  of  the  costs  taxed  and  allowed  to 
the  plaintiff  against  the  defendants  at  the  sum  of  $1,150.41, 
and  regret  that  it  also  is  not  before  us  for  review,  for 
allowances  have  been  made  in  it  of  large  amounts  which 
•ought  never  to  have  been  allowed. 

I entirely  agree  with  the  disposition  my  brother  Street 
has  made  of  this  appeal. 

Falconbridge,  J.  — And  I agree  in  the  disposition  which 
my  brother  Street  has  made  of  this  appeal. 
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Gordon  v.  Armstrong. 

Security for  Costs — Nominal  Plaintiff— Action  to  Establish  Right  of  Way — 
Mortgagor  and  Mortgagee — Parties. 

Where  an  action  is  brought  to  establish  a right  of  way  over  lands  adjoin- 
ing those  of  which  the  plaintiff  is  the  owner  subject  to  a mortgage, 
and,  having  regard  to  the  value  of  the  property,  the  amount  of  the  mort- 
gage, and  other  circumstances,  the  lands  may  be  said  to  be  really  the 
mortgagee’s,  and  the  action  substantially  his,  the  defendant  is  entitled 
to  security  for  costs  if  the  plaintiff  be  without  substance. 

Held,  per  MacMahon,  J.,  in  Chambers,  that  the  mortgagee  was  not  a 
necessary  party  to  the  action. 

But  semble,  per  Meredith,  J.,  in  the  Divisional  Court,  that  he  was  a 
proper  party  and  should  have  been  added. 


[May  4,  1894.  — The  Master  in  Chambers.'] 

[May  31,  1894. — MacMahon,  J.] 

[February  21,  1895. — The  Chancery  Division.] 

This  was  an  action  brought  to  establish  a right  of  way 
of  necessity  over  certain  lands  of  the  defendant.  The 
action  was  begun  on  the  31st  January,  1894. 

On  the  17th  April,  1893,  J.  W.  Lang  brought  an  action 
against  the  defendant  and  another  for  the  same  purpose. 
In  that  action  an  appearance  was  entered,  but  nothing 
further  was  done,  and  on  the  2nd  February,  1894,  Lang 
discontinued  it. 

On  the  10th  January,  1894,  Lang  conveyed  the  lands  in 
respect  of  which  he  claimed  the  right  of  way  over  the 
defendant’s  lands,  to  the  present  plaintiff,  who  had  been 
in  his  (Lang’s)  employment.  The  consideration  in  the 
deed  of  conveyance  was  $1,500,  for  which  the  plaintiff 
made  a mortgage  to  Lang  upon  the  lands  for  $1,100,  and 
gave  his  promissory  note  at  six  months  for  $400. 

The  statement  of  claim  in  this  action  was  delivered  on 
the  21st  February,  1894,  the  statement  of  defence  on  the 
1st  March,  and  the  reply  on  the  6th  March  following. 

On  the  28th  February,  1894,  the  defendant  gave  notice 
of  a motion  (1)  for  an  order  that  the  plaintiff*  should  give 
security  for  the  costs  of  the  action,  on  the  ground  that  he 
was  a nominal  plaintiff,  and  was  not  possessed  of  sufficient 
means  with  which  to  satisfy  the  costs  of  the  action,  in  case 
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any  should  be  awarded  against  him ; and  (2)  for  an  order 
adding  J.  W.  Lang  as  a party  to  the  action,  on  the  ground 
that  he  was  the  legal  owner  of  the  lands  in  question,  and 
the  proper  person  to  assert  the  right  of  way,  if  any ; or  for 
an  order  directing  that  he  should  be  bound  by  any  judg- 
ment given  in  this  action. 

This  motion  was  argued  before  the  Master  in  Chambers 
on  the  2nd  May,  1894. 

C.  H.  Ritchie,  Q.  C.,  for  the  defendant. 

F.  J.  Travers,  for  the  plaintiff. 

F.  E.  Hodgins,  for  J.  W.  Lang. 

Judgment  was  delivered  on  the  4th  May,  1894. 

The  Master  in  Chambers — (after  setting  out  the  facts 
at  length  and  referring  to  the  circumstances  in  connection 
with  the  purchase  of  the  land  by  the  plaintiff). — The  evi- 
dence produced  before  me  is  that  the  property  in  question, 
even  with  the  right  of  way  granted,  is  not  worth  more 
than  $500.  I have  no  reason  to  doubt  this  evidence,  given 
as  it  is  by  Mr.  Maughan,  the  assessment  commissioner  of 
Toronto,  and  others.  Mr.  Lang  purchased  the  property  in 
January,  1891,  for  $1,000,  and  there  is  due  by  him  on  it  at 
least  $300  or  $400.  Since  January,  1891,  vacant  property  on 
the  outskirts  of  Toronto,  such  as  this  is,  has  certainly  de- 
creased in  value.  It  is,  therefore,  evident  that  Mr.  Lang  is 
deeply  interested  in  the  subject-matter  of  the  litigation, 
much  more  so  than  the  plaintiff  herein  is  or  ever  can  be. 

In  Delaney  v.  MacLellan,  13  P.  R.  at  p.  65,  Mr.  Justice 
Rose  in  his  judgment  stated  the  test  as  to  ordering  secu- 
rity in  cases  similar  to  the  present  to  be  as  follows  : “ It 
seems  to  me  the  test  is  whether  or  not  the  plaintiff  on  the 
record  is  really  bringing  the  action,  or  whether  some  one 
else  who  may  have  an  interest  in  the  subject-matter  of  the 
litigation  is  bringing  the  action  in  the  plaintiff's  name.” 
See  also  Clark  v.  St.  Catharines,  10  P.  R.  205,  where  the 
late  Master  in  ordering  security  stated : “ When  it  goes 
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beyond  the  nice  discrimination  of  precedents,  the  honesty 
of  the  case  is  very  apparent.”  This  remark  was  referred 
to  with  approval  by  Mr.  Justice  Ferguson  in  Delap  v. 
Charlebois,  15  P.  R.  at  p.  52. 

The  evidence  shews  that  the  plaintiff  is  not  possessed 
of  property  sufficient  to  answer  the  costs  of  the  action  or 
which  would  be  available  in  execution  in  case  the  defen- 
dant succeeds  herein.  The  costs  will  be  considerable,  as, 
no  doubt,  Mr.  Lang’s  statement,  “ I saw  it  was  going  to  be 
a very  expensive  action,”  (alluding  to  the  former  action)  is 
well  founded. 

As  to  that  part  of  the  motion  which  asks  to  have  Mr. 
Lang  added  as  a party,  I think  that  is  proper,  under  the 
judgment  of  Mr.  Justice  Proudfoot  in  Saylor  v.  Cooper , 2 
0.  R.  398.  In  his  judgment,  at  p.  401,  the  learned  Judge 
said  : “ The  defendant  objected  at  the  hearing  that  the 
plaintiff  having  only  an  equitable  interest,  the  agreement 
for  purchase  not  passing  the  legal  title,  he  could  not  bring 
the  action.  The  plaintiff,  not  admitting  the  plaintiff’s 
inability,  asked  leave  to  amend  by  making  A.  H.  Saylor 
a co-plaintiff.  As  regards  the  claim  to  the  way  of  neces- 
sity, at  least,  which  could  only  pass  with  the  grant  of  the 
soil,  I think  it  is  necessary  that  the  owner  of  the  legal 
estate  should  be  before  the  Court,  and  it  seems  to  me  to 
be  a proper  case  to  permit  the  amendment.” 

The  order  will  provide  for  Lang’s  being  added,  if  he 
consents  to  be  added  as  a co-plaintiff*  and  become  liable 
for  the  costs  already  incurred,  as  well  as  subsequent  costs ; 
then  no  order  for  security  need  be  issued ; but  if  he 
is  unwilling  to  be  so  added,  he  will  be  added  as  a 
defendant,  and  the  order  for  security  for  costs  by  the 
plaintiff  will  issue.  The  amount  of  security  may  be 
spoken  to  in  settling  the  order. 

Lang  appealed  from  the  order  adding  him  as  a party, 
and  the  plaintiff  appealed  from  the  order  for  security  for 
costs ; and  both  appeals  were  argued  by  the  same  counsel, 
before  MacMahon,  J.,  in  Chambers,  on  the  11th  May, 
1894. 
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Judgment  was  delivered  on  the  31st  May,  1894. 

MacMahon,  J. — The  learned  Master  has  in  his  written 
judgment  summarized  the  evidence  given  on  the  cross- 
examination  of  the  plaintiff,  of  J.  W.  Lang,  and  of  Lang’s 
bookkeeper,  upon  the  affidavits  made  by  each  of  them,  and 
he  has  made  his  findings  thereon. 

Mr.  Hodgins  urged  that  the  findings  should  be  reversed, 
because  opposed  to  the  positive  statements  of  Lang,  and 
his  bookkeeper  Lumsden. 

Some  of  the  statements  sworn  to  are  in  direct  conflict 
with  the  conduct  of  the  parties,  and  the  circumstances 
surrounding  the  alleged  sale  and  conveyance  from  Lang  to 
the  plaintiff,  and  of  the  alleged  payment  by  the  plaintiff 
of  a part  of  the  consideration  for  such  sale  and  convey- 
ance. If,  in  dealing  with  the  evidence  of  witnesses,  such 
conduct  and  circumstances  are  to  be  wffiolly  disregarded, 
and  the  bare  assertions  of  witnesses  are  to  receive  implicit 
credence,  there  would  be  many  failures  of  justice.  See  the 
observations  of  the  late  Chancellor  Spragge  in  Day  v. 
Brown , 18  Gr.  at  p.  683. 

From  what  has  been  disclosed  in  the  affidavits,  and  on 
the  examinations,  it  is  incredible  that  Gordon  intended  to 
become  the  beneficial  owner  of  land  which  unquestionably 
he  never  saw,  although  he  swore  that  prior  to  getting  the 
deed  he  had  spent  half  an  hour  in  examining  it ; and  that 
it  was  an  open  common  and  unfenced,  when  it  was  shewn, 
beyond  doubt,  that  it  was  enclosed  by  a fence  ; and  also 
that  he  had  agreed  to  pay  $1,500  for  land,  the  value  of 
which  at  the  time  of  the  alleged  purchase  was,  according 
to  the  evidence  of  the  assessment  commissioner,  only  $500. 
Then  there  was  the  giving  of  the  note  by  Gordon  to  Lang, 
and  the  effort,  at  least  by  Lumsden,  the  bookkeeper,  to 
make  evidence  to  shew,  as  it  were,  the  bona  Jides  of  the 
transaction  by  the  pretended  offer  of  Gordon,  through  his 
solicitor,  (who  frequently  acts  also  as  solicitor  for  Mr.  Lang), 
to  pay  the  $400  note,  when  in  fact  Gordon  was  not  pos- 
sessed of  any  means,  and  the  amount  was  advanced  by 
Lang’s  own  cheque  given  by  the  bookkeeper. 
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I entirely  agree  with  the  findings  of  fact  of  the  learned 
Master. 

In  his  judgment  the  Master  in  Chambers  cites  a passage 
from  the  judgment  of  Mr.  Justice  Proudfoot  in  Saylor  v. 
Cooper,  2 0.  R.  at  p.  401,  in  which  that  learned  Judge 
thought  it  necessary  that  the  owner  of  the  legal  estate 
should  be  before  the  Court,  and  directed  an  amendment 
making  him  a party  plaintiff.  When  that  case  was  before 
the  Court  of  Appeal,  in  giving  the  judgment  of  the  Court, 
8 A.  R.,  Patterson,  J.  A.,  at  p.  714,  said  : “ It  cannot  be  said 
that,  under  the  circumstances,  Adam  Hubbs  Saylor”  (the 
owner  of  the  legal  estate)  “ is  an  improper  party  to  the 
action,  although  he  may  not  be  a necessary  party.” 

Mr.  Lang  refuses  to  become  a party  plaintiff.  Was  it 
then  proper  to  direct  that  he  be  made  a party  defendant  ? 
The  action  is  to  establish  a right  of  way  as  of  necessity 
over  the  lands  of  the  defendant  adjoining  the  land  con- 
veyed by  Lang  to  the  plaintiff  If  any  remedy  was  or 
could  be  sought  against  Lang,  the  order  making  him  a 
party  defendant  might  have  been  upheld.  But  the  plaintiff 
could  have  no  claim  against  Lang  arising  out  of  the  right 
of  way,  as  Lang  has  no  interest  in  the  land  over  which  the 
right  of  way  is  sought. 

If  in  Saylor  v.  Cooper,  2 0.  R.  398,  8 A.  R.  707,  it  was 
not  necessary  that  the  owner  of  the  legal  estate  should  be 
a party  plaintiff  to  the  action,  there  is  much  stronger  reason 
for  holding  that  Mr.  Lang  is  not  a necessary  party  defen- 
dant here.  His  presence  is  not  necessary  to  enable  the 
Court  to  adjudicate  upon  the  questions  involved  in  the 
action. 

I have  examined  the  following  amongst  other  cases  : 
Fairclough  v.  Marshall,  4 Ex.  D.  37  ; Van  Gelder  v. 
Sowerby  Bridge,  etc.,  Society,  44  Ch.  I).  374 ; Moser  v. 
Marsden,  [1892]  1 Ch.  487. 

The  order  of  the  Master  in  Chambers  making  Lang  a 
party  defendant  cannot  be  supported,  and  the  appeal  as  to 
that  must  be  allowed. 

If  Gordon  cannot  be  considered  the  beneficial  owner  of 
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the  land,  this  litigation  is  being  carried  on  for  the  benefit 
of  the  real  owner  of  the  estate — Lang.  I think,  therefore, 
that  the  proper  way  to  deal  with  the  costs  of  the  motion 
in  Chambers,  so  far  as  it  relates  to  adding  Lang  as  a party 
defendant,  and  of  this  appeal  (as  the  point  raised  is  some- 
what new),  is  to  direct  that  each  party  pay  his  own  costs. 

The  appeal  of  the  plaintiff,  Gordon,  must  be  dismissed 
with  costs  in  the  cause  as  to  the  defendant  in  any  event. 

The  plaintiff  appealed  from  the  order  of  MacMahon,  J., 
affirming  the  Master’s  order  for  security  for  costs,  and  the 
appeal  was  argued  before  a Divisional  Court  composed  of 
Robertson  and  Meredith,  JJ.,  on  the  10th  December, 
1894. 

F.  J.  Travers , for  the  plaintiff. 

G.  H.  Ritchie,  Q.  C.,  for  the  defendant. 

Judgment  was  delivered  on  the  21st  February,  1895. 

Meredith,  J. — The  better  way  to  have  dealt  with  the 
matter  at  Chambers  would,  in  my  opinion,  have  been  to 
have  added  the  mortgagee  as  a party  to  the  action,  and 
have  left  the  question  of  costs  to  the  power  and  discretion 
of  the  J udge  at  the  trial  of  the  action.  The  mortgagee’s 
course  in  the  action  would,  doubtless,  have  proved  how 
much  his  interest  in  it,  and  in  the  subject-matter  of  it,  was. 

That  the  mortgagee  was,  according  to  the  practice  of  the 
Court,  a proper  party,  I have  no  doubt. 

According  to  the  practice  of  the  Court  of  Chancery  here, 
before  the  Judicature  Act,  he  would  have  been  considered  a 
necessary  party : that  was  expressly  so  decided  upon  the 
rehearing  of  the  case  of  Swan  v.  Adams,  reported  as  to  the 
hearing  of  the  motion  in  23  Gr.  p.  220,  but  not  reported  in 
rehearing,  where  the  main  question  was  whether  or  not  the 
mortgagee  was  a necessary  party  to  an  action  by  a mortga- 
gor to  restrain  a nuisance,  affecting  the  mortgaged  lands* 
caused  by  a third  person  ; and  the  Court — the  Chancellor 
Spragge  and  the  Vice-Chancellors  Blake  and  Proudfoot — 
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unanimously  adjudged  that  he  was  a necessary  party  to 
the  action  ; that  the  question  ought  to  be  tried  and  deter- 
mined once  for  all;  that  there  ought  not  to  be  multiplicity  of 
actions  ; and  that  the  defendant  ought  not  to  be  twice  vexed 
over  the  one  subject-matter ; nor  room  left  for  conflicting 
judgments  respecting  it : see  also  Platt  v.  Grand  Trunk 
11.  TV.  Co.,  12  0.  R.  119,  at  p.  127  ; Gibbons  v.  Darvill , 
12  P.  It.  478 ; Cornell  v.  Smith,  14  P.  R.  275  ; The  Judi- 
cature Act,  sec.  52,  sub-sec.  12,  and  sec.  52,  sub-sec.  4 ; and 
Con.  Rule  324. 

The  English  cases,  Fairclough  v.  Marshall,  4 Ex.  D.  37, 
and  Van  Gelder  v.  Soiverby  Bridge , etc.,  Society,  44  Ch.  D. 
374,  are  not  in  conflict  with  the  view  that  this  mortgagee 
Avould  have  been  a proper  party.  Moser  v.  Marsden,  [1892] 
1 Ch.  487,  is  not  at  all  like  this  case ; but  the  learned 
Judges  there  plainly  point  out  the  difference  between  such 
cases  as  that  and  this  case,  and  shew  that  in  this  case  the 
mortgagee  would  have  been  a proper  party,  because 
this  action  does  not  merely  incidentally  affect  him  person- 
ally, but  directly  affects  his  property — that  is,  the  mort- 
gaged lands. 

But  there  is  no  appeal  against  the  order  in  so  far  as  it 
discharges  the  order  made  by  the  Master  in  Chambers 
adding  the  mortgagee  as  a party  to  the  action  ; and  we 
must  therefore  consider  whether  the  defendant  can  support 
the  order  for  security  for  costs  on  any  ground. 

If,  in  order  to  support  it,  it  were  necessary  to  discredit 
the  plaintiff,  and  the  mortgagee  and  his  bookkeeper — to 
find  that  the  whole  transactions  between  the  plaintiff  and 
the  mortgagee  were  a sham,  and  a sham  supported  by 
their  false  affidavits,  just  to  enable  them  to  carry  on  this 
action  in  such  a manner  that  the  mortgagee  might  escape 
the  risk  of  being  ordered  to  pay  costs  of  the  action,  I 
would  not  hesitate  to  say  that  the  order  ought  not  to  have 
been  made.  However  improbable,  however  suspicious,  the 
statements  and  conduct  of  these  persons  may  to  some  minds 
seem,  it  would,  in  my  opinion,  be  going  quite  too  far,  on  an 
application  of  this  kind,  and  against  uncontradicted  affi- 
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davits  made  by  them,  to  determine  that  these  three  persons, 
of  apparently  good  standing  in  the  community,  were  guilty 
of  such  a scheme,  supported  by  their  false  testimony,  to 
attain  so  small  an  advantage.  And  it  is  not  as  if  they 
had  testified  merely  to  something  within  their  knowledge, 
for  they  have  stated  the  transactions  to  have  been  real  in 
such  a manner  as  to  make  it  difficult,  if  not  practically 
impossible,  for  them  thereafter  to  assert  the  contrary,  or 
to  act  in  contradiction  of  that  to  which  they  have  sworn. 

If  the  order  were  made  or  affirmed  upon  any  such 
grounds,  and  could  not  be  supported  upon  any  other,  I 
would  be  in  favour  of  allowing  this  appeal : but  I am  of 
opinion  that  it  can,  upon  the  authorities,  be  supported 
without  resorting  to  any  such  extreme  findings  of  fact. 

Having  regard  to  the  value  of  the  property ; and  the 
large  amount,  comparatively,  of  the  mortgage;  and  in 
view  of  all  the  facts  and  circumstances  of  the  case, 
the  lands  may,  not  unfairly,  be  said  to  be  virtually  the 
mortgagee’s,  and  the  action  subs  tan  tiallj7  his,  and  that  is 
enough  to  entitle  the  defendant  to  security  for  costs, 
according  to  the  practice  as  established  by  such  cases  as 
Ball  v.  j Ross,  1 M.  & G.  445  ; Tenant  v.  Broivn,  5 B.  & C. 
208;  He  irsey  v.  Pechell,  5 Bing.  N.  C.  466;  and  Gell  v. 
Ourzon,  4 Ex.  813,  the  plaintiff  not  being  a man  of  any 
means. 

I would,  therefore,  dismiss  this  motion,  but  would  make 
the  costs  of  it  costs  in  the  action. 

Robertson,  J.,  concurred. 


58 — vol.  xvi.  o.p.r. 
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Campbell  v.  Elgie  et  al. 

Stay  of  Proceedings — Costs  of  Former  Action  Unpaid — Security  for  Costs 
—Rides  3,  1243. 

The  practice  by  which,  when  the  defendant’s  costs  of  a former  action  for 
the  same  or  substantially  the  same  cause  were  unpaid,  the  defendant 
was  entitled  to  have  the  later  action  stayed  until  they  should  be  paid, 
is  now  superseded  by  the  effect  of  Rule  3,  the’defendant’s  only  remedy 
being  to  apply  under  Rule  1243  for  security  for  costs  in  the  second 
action. 

[November  28,  1894. — Falconbridge,  J.] 
[March  2,  1895.  — The  Chancery  Division.] 

An  appeal  by  the  defendant  Elgie  from  an  order  of  the 
Master  in  Chambers  dismissing  the  appellant’s  motion  to 
stay  proceedings  in  this  action  until  his  costs  of  a former 
action  brought  for  the  same  cause,  as  the  appellant  alleged, 
and  ordered  to  be  paid  to  him  by  the  plaintiff  in  that 
action,  should  be  paid. 

The  former  action  was  brought  by  one  Rice  against  the 
defendant  Elgie  for  an  account  relating  to  the  partnership 
formerly  subsisting  between  the  parties.  That  action  was 
brought  by  Rice  after  he  had  made  an  assignment  to 
Campbell,  the  present  plaintiff,  for  the  benefit  of  his 
creditors,  and  was,  after  delivery  of  pleadings,  discontinued 
by  Rice,  upon  which  costs  became  payable  by  Rice  to 
Elgie. 

The  present  action  was  brought  by  Campbell,  as  assignee 
of  Rice,  also  for  an  account  relating  to  the  partnership  of 
Elgie  and  Rice.  The  latter  was  made  a defendant  in  it. 

It  was  shewn  that  the  costs  of  the  former  action  were 
unpaid,  and  that  Campbell  had  been  indemnified  by  Rice 
against  the  costs  of  the  present  action. 

Rule  1243 — In  addition  to  any  cases  in  which  a defen- 
dant in  any  action  may,  by  any  law  or  by  the  practice  of 
the  Courts,  be  entitled  to  obtain  security  for  costs  from  a 
plaintiff,  security  for  costs  may  be  granted  to  the  defen- 
dant or  applicant  in  any  action  or  proceeding  in  which  it 
is  made  to  appear  satisfactorily  to  the  Court  or  a Judge, 
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that  the  plaintiff  has  brought  a former  action  or  proceeding 
for  the  same  cause,  which  is  pending  either  in  Ontario  or 
in  any  other  country,  or  that  he  has  judgment  or  order 
passed  against  him  in  such  action  or  proceeding,  with  costs, 
and  that  such  costs  have  not  been  paid ; and  such  Court 
or  Judge  may  thereupon  make  such  rule  or  order  staying 
proceedings  until  such  security  is  given  as  to  the  Court  or 
Judge  seems  meet. 

The  appeal  was  argued  before  Falconbridge,  J.,  in 
Chambers,  on  the  5th  November,  1894. 

Kilmer,  for  .the  defendant  Elgie. 

W.  E.  Middleton,  for  the  plaintiff,  contended  that  the 
cause  of  action  was  not  the  same. 

Judgment  was  delivered  on  the  28th  November,  1894. 

Falconbridge,  J. — The  defendant  does  not  invoke  Rule 
1243  so  as  to  demand  security  for  costs. 

This  action  is  manifestly  not  vexatiously  brought.  The 
plaintiff'  in  the  suit  of  Rice  v.  Elgie  made  vigorous  efforts 
to  get  on  with  that  record. 

I think,  on  the  authority  of  Davis  v.  Weller,  5 P.  R. 
150,  and  Lucas  v.  GruicJcshank,  13  P.  R.  31,  that  the 
judgment  of  the  learned  Master  in  Chambers  was  right, 
and  I dismiss  this  appeal  with  costs  to  be  paid  by  the 
defendant  Elgie  to  the  plaintiff  in  any  event  of  the  cause 
upon  the  final  taxation. 

The  defendant  Elgie  appealed  from  this  decision,  and 
his  appeal  was  argued  by  the  same  counsel  before  a 
Divisional  Court  composed  of  Boyd,  C.,  and  Ferguson,  J., 
on  the  10th  January,  1895. 

Judgment  was  delivered  on  the  2nd  March,  1895. 

Boyd,  C. — This  is  an  application  to  stay  proceedings  in 
a later  action  till  the  costs  of  a former  action,  alleged  to 
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be  in  respect  of  the  same  matter,  are  paid  by  the  plaintiff. 
This  phase  of  practice  is  not  now  in  force  since  the  Con- 
solidated Rules.  Before  that  time  it  was  used  in  Chancery 
proceedings  as  borrowed  from  common  law  practice : see 
Pickett  v.  Loggon,  5 Yes.  702,  and  Wild  v.  Hobson , 2 
Yes.  & B.  105.  But  a different  practice  was  provided  by 
statute  in  this  Province,  which  is  now  to  be  found  in  Rule 
1243,  by  which  the  remedy  given  is  to  apply  for  security 
for  costs  in  the  second  action.  This  excludes  the  other 
practice  by  virtue  of  Rule  3.  I observe  that  in  England 
a new  Rule  of  1883  has  been  passed,  providing  for  the 
specific  case  before  us,  by  which,  if  a subsequent  action  be 
brought  before  the  payment  of  the  costs  of  a discontinued 
action  for  the  same  cause  of  action  substantially,  such  sub- 
sequent action  may  be  stayed  till  the  costs  of  the  former 
be  paid  : Order  xxvi.,  Rule  4.  But  without  some  such  Order 
being  passed,  that  practice  is  not  now  to  be  observed  in 
Ontario. 

Without  investigating  other  matters  which  appear  suffi- 
ciently formidable,  I think  the  appeal  should  be  dismissed 
on  this  preliminary  objection. 

Costs  follow  the  result. 

Ferguson,  J. — There  was  undoubtedly,  I think,  a former 
practice,  both  at  law  and  in  equity,  whereby,  when  a 
second  action  was  brought  for  the  same  or  substantially 
the  same  cause  as  was  the  first  one,  and  the  costs  in  the 
first  action  to  which  the  defendant  had  been  found  enti- 
tled, were  unpaid  to  him,  he  might  obtain  a stay  of  pro- 
ceedings in  the  second  action  till  such  costs  were  paid  : 
Archbold’s  Practice,  13th  ed.,  p.  1105  ; Daniell’s  Chancery 
Practice,  5th  ed.,  pp.  696  and  697.  But,  although  the  cases 
on  the  subject  are  not  uniform,  there  is  authority  for  saying 
that  such  practice  was  confined,  or  should  be  confined,  to 
cases  in  which  it  appeared  that  the  prosecution  of  the 
action  was  oppressive,  vexatious,  or  harassing  to  the  defen- 
dant : Cobbett  v.  Warner,  L.  R.  2 Q.  B.  108,  decided  before 
the  passing  of  the  English  Rule  of  1883  on  the  subject. 
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and  followed  in  Grand  Junction  R.  W.  Co.  v.  County  of 
Peterborough , 10  P.  R.  107.  In  the  present  case  I do  not 
think  it  has  been  shewn  that  the  prosecution  of  the  second 
action  is  so  oppressive,  vexatious,  or  harassing, 

Rule  1243  of  the  Consolidated  Rules,  however,  provides 
a remedy  for  a defendant  against  whom  a second  action  is 
brought  for  the  same  or  substantially  the  same  cause  as 
was  the  first  action,  while  he  has  an  award  of  costs  in  his 
favour  in  the  first  action  which  have  not  been  paid, 
by  applying  for  and,  making  a proper  case,  obtaining  a 
stay  of  proceedings  until  he  is  given  security  for  costs  in 
the  second  action ; and,  looking  at  this  Rule  in  conjunction 
with  Rule  3 of  the  Consolidated  Rules,  I am  of  the  opinion 
that  the  effect  is  to  repeal  or  supersede  such  former  prac- 
tice, and  that  a defendant’s  true  and  only  remedy  in  such 
a case  is  under  the  provisions  of  Rule  1243. 

I am  of  the  opinion  that  the  appeal  should  be  dismissed 
with  costs. 
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Regina  v.  Yerral. 

Evidence — Foreign  Commission— Prosecution  for  Indictable  Offence — Pen- 
dency of— Information — Preliminary  Inquiry—  Criminal  Code , sec. 
683 — Witnesses — Materiality. 

A prosecution  for  an  indictable  offence  is  pending  within  the  meaning  of 
sec.  683  of  the  Criminal  Code,  1892,  when  an  information  has  been 
laid  charging  such  an  offence  ; and  a commission  to  take  evidence 
abroad  for  use  before  a magistrate  upon  a preliminary  inquiry  may 
then  be  ordered. 

But  the  discretion  of  the  Judge  in  ordering  the  issue  of  a commission  is 
to  be  exercised  upon  a sworn  statement  of  what  it  is  expected  the 
witnesses  can  prove,  and  he  must  be  satisfied  as  to  the  materiality  of 
the  evidence. 

And,  under  the  circumstances  of  this  case,  a commission  was  granted  to* 
take  the  evidence  of  only  one  of  three  witnesses  whom  the  Crown  pro- 
posed to  examine,  it  appearing  that  the  other  two  had  not  been  asked 
to  come  into  the  jurisdiction,  and  that  their  evidence  would  be  in  cor- 
roboration only  of  a statement  of  the  third  witness  that  he  was. 
with  the  defendant  upon  a certain  occasion. 

[April  2,  1895 — Mac  Mahon , J.] 

Motion  by  the  Crown,  under  sec.  683  of  the  Crim- 
inal Code,  1892,  for  an  order  for  the  issue  of  a foreign 
commission  to  take  the  evidence  of  three  witnesses  for  use 
before  the  police  magistrate  for  the  city  of  Toronto.  The 
facts  are  stated  in  the  judgment. 

The  motion  was  argued  before  MacMahon,  J.,  in  Cham- 
bers, on  the  1st  March,  1895. 

Dewart,  for  the  motion. 

Biggs,  Q.  C.,  for  the  defendant. 

Judgment  was  delivered  on  the  2nd  April,  1895. 

MacMahon,  J. — The  defendant  is  charged  before  the 
police  magistrate  for  the  city  of  Toronto  with  having  com- 
mitted an  indictable  offence  under  sec.  136  (d)  of  the- 
Criminal  Code  ;*  and  this  motion  is  made  under  sec.  683,. 

* 136.  Every  one  is  guilty  of  an  indictable  offence  and  liable  to  a fine 
not  exceeding  one  thousand  dollars  and  not  less  than  one  hundred  dolly  rs, 
and  to  imprisonment  for  a term  not  exceeding  two  years  and  not  less  than 
one  month,  and  in  default  of  payment  of  such  fine  to  imprisonment  for 
a further  term  not  exceeding  six  months,  who  directly  or  indirectly, — 

{d)  being  a member  or  officer  of  a municipal  council,  accepts  or  consents. 
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at  the  instance  of  the  Crown,  for  the  issue  of  a com- 
mission to  take  the  evidence  of  Otto  E.  C.  Guelich,  Thomas 
Tully,  and  George  Maitland,  at  the  city  of  Detroit,  in  the 
State  of  Michigan. 

Section  683  provides  : “ Whenever  it  is  made  to  appear, 
at  the  instance  of  the  Crown,  or  of  the  prisoner  or  defen- 
dant, to  the  satisfaction  of  the  judge  of  any  superior 
court,  or  the  judge  of  a county  court  having  criminal 
jurisdiction,  that  any  person  who  resides  out  of  Canada  is 
able  to  give  material  information  relating  to  any  indicta- 
ble offence  for  which  a prosecution  is  pending , or  relating 
to  any  person  accused  of  such  offence,  such  judge  may,  by 
order  under  his  hand,  appoint  a commissioner  or  commis- 
sioners to  take  the  evidence,  upon  oath,  of  such  person.” 

Mr.  Biggs  urged  that  a commission  could  not  issue 
because  the  preliminary  investigation  before  the  magis- 
trate was  merely  for  the  purpose  of  ascertaining  if  the 
accused  person  should  be  put  upon  his  trial,  and  until  that 
preliminary  inquiry  had  taken  place  and  the  accused  had 
been  committed  for  trial,  there  could  be  no  “ prosecution 
pending  it  being  insisted  that  there  could  be  no  “ prose- 
cution pending  ” unless  the  accused  had  agreed  to  be  tried 
under  the  Speedy  Trials  Act,  or  an  indictment  had  been 
found  against  him  at  the  Assizes,  or  General  Sessions  of 
the  Peace. 

In  Rex  v.  Willace,  tried  at  the  Durham  Assizes  in 
1797,  it  was  held  that  the  information  and  proceeding 
before  a magistrate  was  the  commencement  of  the  prose- 
cution, and  not  the  preferring  the  indictment : 1 East’s  Pleas 
of  the  Crown,  p.  186.  The  same  opinion  was  held  by  the 
fifteen  Judges  before  whom  the  reserved  case  came  in 
Regina  v.  Brooks  et  al.,  2 C.  & K.  402.  And  in  Regina  v. 
Chetwynd,  23  Nova  Scotia,  where  a commission  was  issued 

to  accept  any  such  offer,  proposal,  gift,  loan,  promise,  agreement,  compen- 
sation or  consideration  as  is  in  this  section  before  mentioned  ; or  in  con- 
sideration thereof,  votes  or  abstains  from  voting  in  favour  of  or  against 
any  measure,  motion,  resolution  or  question,  or  performs  or  abstains 
from  performing  any  official  act. 
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to  take  the  evidence  of  a witness  in  Boston,  McDonald, 
C.  J.,  at  p.  337,  sa}Ts : “ In  my  opinion  all  the  proceedings 
in  a criminal  prosecution,  from  the  information  to  the  con- 
viction or  acquittal  as  the  case  may  be,  constitute  the 
trial  of  the  cause.”  The  information  must  constitute  the 
commencement  of  the  criminal  prosecution  ; and  if  so, 
there  must  be ' “ a prosecution  pending  ” when  an  informa- 
tion is  laid  charging  a criminal  offence. 

The  accused  is  charged  with  an  “ indictable  offence  for 
which  a prosecution  is  pending,”  and,  according  to  my 
reading  of  sec.  683,  it  was  intended  to  apply  where  a 
prosecution  has  been  commenced  and  a preliminary  inquiry 
is  being  held  before  a magistrate. 

But  before  a commission  will  be  directed  to  issue,  the 
Judge  must  be  satisfied  that  the  witness  whose  evidence  is 
sought  to  be  taken  “ is  able  to  give  material  information 
relating  to  any  indictable  offence.”  The  discretion  of  the 
Judge  is  to  be  exercised  upon  a sworn  statement  of  what 
it  is  expected  the  witness,  or  witnesses,  is,  or  are,  able  to 
prove,  and  he  must  be  satisfied  as  to  the  materiality  of  such 
evidence. 

The  witnesses  Tully  and  Maitland  have  not  been  re- 
quested by  the  Grown  to  come  to  Toronto  to  give  evidence, 
but  from  the  affidavit  of  Mr.  Curry,  the  County  Crown 
Attorney,  it  appears  that  Guelich  had  informed  him  that 
Tully  and  Maitland  would  not  attend  at  Toronto  to  give 
evidence  upon  the  investigation  of  the  charge  against  the 
defendant  before  the  police  magistrate. 

Guelich,  Tully,  and  Maitland  gave  evidence  before  J udge 
McDouo-all  on  an  investigation,  known  as  “ the  boodle 
investigation,”  charging  certain  aldermen  of  the  city  of 
Toronto  with  having  accepted  bribes,  and  what  the  Crown 
relies  upon  as  shewing  the  evidence  the  several  witnesses 
can  give  is  extracted  from  the  shorthand  notes  of  the 
evidence  before  Judge  McDougall. 

[The  learned  Judge  then  set  out  the  evidence,  and 
proceeded  :] 
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Now,  the  information  laid  against  the  defendant  is  that, 
being  a member  of  the  municipal  council  of  the  city  of 
Toronto,  he  did  consent  to  accept  from  Otto  E.  C.  Guelich 
the  sum  of  $15,000,  to^be  used  for  the  purpose  of  inducing 
him  (Verral)  and  others,  then  being  members  of  the  said 
council,  to  vote  at  a meeting  of  the  said  council  against  a 
measure  or  resolution  to  be  submitted  to  the  said  council 
awarding  contracts  for  paving  for  the  corporation  of 
Toronto  to  the  said  Otto  E.  C.  Guelich. 

The  statement  made  by  the  defendant  which  is  relied 
upon  as  establishing  a consent  to  accept  from  Guelich 
$15,000,  is  in  the  evidence  of  Guelich  where  he  says  that 
he  and  Verral  were  discussing  the  subject  of  the  vote  on 
Guelich’s  contract  to  come  before  the  council  that  night — 
(the  vote  at  a former  council  meeting  having  been  favour- 
able to  Guelich’s  tender) — when  Verral  expressed  great 
doubt  whether  it  would  carry  ; he  thought  the  vote  would 
be  reversed,  as  another  influence,  “ which  counts  now-a- 
days,”  was  at  work  ; and,  in  reply  to  a question  by  Guelich 
as  to  what  the  influence  was,  Verral  said  : “ I don’t  care 
to  discuss  it  much,  but  unless  $15,000  are  put  up,  the  con- 
tract will  be  taken  away  from  you  to-night,  in  my  judg- 
ment.” Guelich  says  the  reply  he  made  was,  that  he  would 
speak  to  his  co-partners  about  the  situation  and  tell  them 
how  the  thing  stood. 

I am  not  called  upon  to  express  an  opinion  as  to  the 
weight  which  ought  to  be  attached  to  this  evidence.  I 
have  to  consider  whether  the  evidence  is  material,  in  view 
of  the  charge  against  the  defendant,  and  I regard  it  as 
being  material,  and  the  Crown  is  therefore  entitled  to  the 
issue  of  a commission  for  the  examination  of  Otto  E.  C. 
Guelich  at  Detroit. 

In  addition  to  the  fact  already  referred  to  of  Maitland 
and  Tully  not  having  been  requested  to  give  evidence  in 
Toronto,  what  either  of  them  could  say  is  not  material, 
unless  in  corroboration  of  Guelich’s  statement  that  he  was 
in  the  “ Headquarters  ” saloon  with  Verral  and  Aid.  Hewitt. 
If  it  is  necessary  to  corroborate  Guelich  as  to  that  fact, 
59 — VOL.  XVI.  O.P.R. 
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corroboration  can  be  furnished  by  Mr.  Shields  and  others 
in  the  city.  With  the  exception  of  that  fact,  Maitland 
knows  absolutely  nothing  except  what  he  was  told  by 
Guelich  ; and  all  Tully  can  speak  of  is  a statement  made 
by  the  defendant,  “ that  there  was  a scheme  on  foot,  and 
unless  we  did  a certain  thing  that  the  Bermudez  people 
would  be  dumped.”  What  “ the  certain  thing  ” was  does 
not  appear  to  have  been  communicated  to  Tully.  The 
other  conversation  spoken  of  by  Tully  was  with  Hewitt 
when  Yerral  was  not  present. 

The  motion  must  be  refused  as  to  Tully  and  Maitland. 


Haist  v.  Grand  Trunk  B.  W.  Co. 

Trial — Stay  of — Appeal  from  Order  Directing  New  Trial. 

A second  trial  of  an  action  was  stayed  pending  an  appeal  to  the  Court  of 
Appeal  from  the  order  directing  such  trial,  where  the  principal  ques- 
tion upon  the  appeal  was  as  to  the  proper  method  of  trial,  and  the 
appellants  had  been  diligent  in  prosecuting  the  appeal  and  there  was  no 
suggestion  of  any  possible  loss  of  testimony. 

Arnold  v.  Toronto  Railway  Co.,  16  P.  R.  394,  distinguished. 

[April  18,  1895. — Falconbridge,  J.  ] 

An  appeal  by  the  plaintiff  from  an  order  of  the  Master 
in  Chambers,  made  upon  the  application  of  the  defendants, 
staying  the  second  trial  of  this  action  until  after  the  deter- 
mination by  the  Court  of  Appeal  of  an  appeal  by  the 
defendants  from  the  order  of  a Divisional  Court  of  the 
Queen’s  Bench  Division,  26  0.  R.  19,  directing  a new  trial. 

The  order  for  a new  trial  was  made  on  the  19th  Decem- 
ber, 1894.  The  defendants’  appeal  therefrom  was  set 
down  for  hearing  at  the  March,  1895,  Sittings  of  the 
Court  of  Appeal,  but  was  not  heard  thereat,  owing  to  no 
fault  of  the  defendants. 

The  plaintiff  served  notice  of  trial  for  the  Welland 
Assizes  beginning  on  the  23rd  April,  1895. 
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The  next  Sittings  of  the  Court  of  Appeal  was  appointed 
for  the  14th  May,  1895. 

The  plaintiff’s  appeal  from  the  Master’s  order  was 
argued  before  Falconbridge,  J.,  in  Chambers,  on  the  17th 
April,  1895. 

W.  M.  Douglas,  for  the  plaintiff. 

D.  Armour,  for  the  defendants. 

Arnold  v.  Toronto  Railway  Go.,  16  P.  R.  394,  and  cases 
there  cited,  were  referred  to. 

Judgment  was  delivered  on  the  following  day. 

Falconbridge,  J. — I think  the  circumstances  of  _ this 
case  are  exceptional  and  such  as  to  take  it  out  of  the  gen- 
eral rule  laid  down  in  Edge  v.  Johnson,  9 Pat.  Cas.  134, 
and  in  Arnold  v.  Toronto  Railway  Go.,  16  P.  ft.  394. 

The  learned  trial  Judge  thought  the  present  case  was 
identical  with  Johnson  v.  Grand  Trunk  R.  W.  Go.,  25 
O.  R.  64,  21  A.  R.  408,  and  pursued  the  mode  of  trial 
which  the  learned  Chief  Justice  of  the  Queen’s  Bench  had 
adopted  in  the  latter  case.  But  we  considered  in  the 
Divisional  Court  that  mode  of  trial  to  be  inapplicable,  for 
the  reasons  given  in  our  judgment,  and  ordered  a new 
trial.  The  question  is  thus  largety  as  to  the  procedure  at 
the  trial,  and,  such  being  the  case,  I think  the  learned 
Master  was  right  in  his  order.  The  defendants  have  not 
been  guilty  of  want  of  diligence  in  prosecuting  their 
appeal,  and  they  further  must  speed  it  so  that  it  may  be 
heard  as  soon  as  possible. 

There  is  no  suggestion  in  the  present  case  of  any  possi- 
ble loss  of  testimony,  which  formed  an  element  of  decision 
in  Arnold  v.  Toronto  Railway  Go.,  where  the  plaintiff  had 
only  one  witness  as  to  the  circumstances  attending  her 
injury. 

The  appeal  will  be  dismissed,  with  costs  to  be  costs  in 
the  cause  to  the  successful  party,  inasmuch  as  the  cases 
relied  on  by  the  plaintiff  were  apparent  authorities  in  his 
favour. 
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McVicar  y.  McLaughlin. 

Summary  Judgment — Default  of  Appearance — Writ  of  Summons — Special 
Indorsement  — Promissory  Note — Interest  — Liquidated  Damages  — 
Regularity  of  Judgment — Nullity — Application  to  Set  aside  Judg- 
ment— Laches — Terms — Amendment — Costs. 

By  secs.  57  and  88  of  the  Bills  of  Exchange  Act  the  interest  accruing  due 
after  the  date  of  maturity  of  a promissory  note  is  recoverable  by 
statute  as  liquidated  damages,  and  is  to  be  calculated  at  the  rate  of  six 
per  cent,  per  annum,  in  the  absence  of  a special  contract  for  a different 
rate. 

And  where,  in  an  action  upon  two  promissory  notes,  the  plaintiff  by  the 
indorsement  on  the  writ  of  summons  claimed  the  principal  and  a defi- 
nite sum  for  interest,  without  specifying  the  rate  or  the  dates  from 
which  it  was  calculated,  such  sum  being  less  than  interest  at  six  per 
cent,  from  the  dates  of  maturity  : — 

Held,  a good  special  indorsement. 

London,  etc. , Bank  v.  Clancarty,  [1892]  1 Q.  B.  689,  and  Lawrence  v. 
WiUcocks,  ib.  696,  followed. 

Ryley  v.  Master,  ib.  674,  and  Wilks  v.  Wood,  ib.  684,  distinguished. 

Held,  also,  that  the  indorsement  being  regular,  the  defendant’s  non- 
appearance  was  equivalent  to  an  admission  that  the  claim  was  correct, 
and  that  he  was  bound  to  pay  the  whole  demand  ; and  a judgment 
signed  for  default  of  appearance  was,  therefore,  regular. 

Rodway  v.  Lucas,  10  Ex.  667,  followed. 

Semble,  that  had  the  indorsement  lacked  the  essentials  of  a special  in- 
dorsement, such  a judgment  would  have  been  a nullity. 

Rogers  v.  Hunt,  10  Ex.  474,  and  Smurthwaite  v.  Hannay,  [1894]  A.  C.  at 
p.  501,  specially  referred  to. 

Held,  also,  that  an  application  to  set  aside  the  judgment  (unless  upon 
terms)  was  too  late  when  made  twelve  days  after  a seizure  by  the 
sheriff  under  execution  issued  pursuant  thereto,  and  after  the  defen- 
dant’s wife  had  claimed  the  goods  seized  and  an  interpleader  order  had 
been  made  on  the  application  of  the  sheriff,  to  the  knowledge  of  the 
defendant. 

Bank  of  Upper  Canada  v.  Vanvochis,  2 P.  R.  382  ; Dunn  v.  Dunn,  1 U. 
C.  L.  J.  N.  S.  239  ; and  McKenzie  v.  McNaughton,  3 P.  R.  35,  specially 
referred  to. 

If  the  defendant  desired  to  contest  the  whole  action,  it  was  not  unreason- 
able that  as  a condition  of  his  being  allowed  to  do  so,  he  should  bring 
into  Court  the  amount  of  principal  claimed  ; but  if  his  only  objection 
was  to  the  interest,  the  judgment  might,  at  the  option  of  the  plaintiff, 
have  been  amended  by  reducing  it  by  the  amount  claimed  for  interest, 
or  limiting  the  defence  accordingly. 

Costs  withheld  from  the  successful  respondent  where  the  objection  as  to 
laches  was  substantiated  by  affidavits  filed  for  the  first  time  in  the 
Court  of  Appeal. 

[April  5,  1895. — The  Court  of  Appeal .] 

An  appeal  by  the  defendant  from  such  part  of  an  order 
made  by  the  Judge  of  the  County  Court  of  Middlesex,  set- 
ting aside  a judgment  entered  by  the  plaintiff  against  the 
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defendant  in  an  action  in  that  Court  upon  default  of  ap- 
pearance, as  imposed  upon  the  appellant  the  payment  into 
Court  of  $300  as  a condition  of  setting  aside  the  judgment. 

The  indorsement  on  the  writ  of  summons  was  as  fol- 
lows : “ The  plaintiff’s  claim  is  against  the  defendant  as 

maker  of  two  promissory  notes. 

The  following  are  the  particulars  : 

Promissory  note  for  $200  dated  29th  September,  1887, 
made  by  defendant,  payable  twelve  months  after  date  (on 
which  $100  of  principal  has  been  paid). 

Promissory  note  for  $200  dated  9th  July,  1887,  made 
by  defendant,  payable  one  year  after  date. 


Principal  $300  00 

Interest  to  date 47  75 


$347  75.” 

The  writ  was  issued  on  the  9th  October,  1894,  and  served 
on  the  defendant  on  the  following  day. 

On  the  20th  October,  1894,  the  defendant  not  having 
appeared,  the  plaintiff  entered  judgment  for  $347.75  and 
$12.23  for  costs. 

On  the  2nd  November,  1894,  the  defendant  gave  notice 
of  a motion,  returnable  on  the  6th  November,  1894,  to  set 
aside  the  judgment,  and  the  writ  of  execution  issued 
thereon,  on  the  ground  that  the  writ  of  summons  was  not 
specially  indorsed  within  the  meaning  of  Rule  245,  and  on 
the  ground  that  the  claim  for  interest  indorsed  on  such 
writ  was  not  the  subject  of  a special  indorsement  under 
that  Rule. 

In  support  of  this  motion  the  defendant  filed  his  own 
affidavit,  in  which  he  stated  that  the  writ  of  summons  did 
not  shew  from  what  date  the  interest  was  calculated,  or 
at  what  rate  the  calculation  was  made,  and  he  had  no 
means  of  knowing  whether  it  was  correct  or  not,  and  he 
believed  the  interest  was  calculated  at  seven  per  cent,  per 
annum  on  one  note  and  at  eight  on  the  other,  but  he  did 
not  know  and  the  writ  did  not  shew  upon  which  note  the 
higher  rate  was  calculated ; that  he  believed  the  writ 
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claimed  too  large  a sum  for  interest,  and  he  had  a good 
defence  to  the  action  on  that  account,  and  he  was  not  till 
then  (2nd  November,  1894),  aware  of  the  incorrect  claim. 

The  plaintiff  filed  his  own  affidavit  in  answer,  in  which 
he  stated  that  the  defendant  was  justly  and  truly  indebted 
to  him  at  the  date  of  the  issue  of  the  writ  of  summons  in 
the  sum  of  $347.75  ; that  upon  the  promissory  note  dated 
the  9th  July,  1887,  there  remained  due  for  principal  $200, 
and  interest  from  the  9th  July,  1892,  and  upon  the  note 
dated  the  29th  September,  1887,  there  remained  due  for 
principal  $100,  and  interest  from  the  29th  September, 
1892. 

The  two  notes  were  made  exhibits  to  this  affidavit.  That 
of  the  9th  July,  1887,  provided  on  the  face  of  it  for  inter- 
est at  eight  per  cent.,  and  that  of  the  29th  September, 
1887,  for  interest  at  seven  per  cent. 

Upon  this  material  the  County  Court  Judge  on  the  7th 
November,  1894,  ordered  that  the  defendant  might  (if  he 
so  elected)  give  security  within  one  week  by  payment  into 
Court  of  $300  as  security  for  the  plaintiff’s  claim,  and  upon 
such  sum  being  brought  into  Court  by  the  defendant  within 
that  time,  that  the  judgment  should  be  set  aside  and  the 
defendant  allowed  in  to  defend ; but,  in  default  of  the 
defendant  giving  such  security  within  such  time,  that  the 
judgment  should  be  amended  so  as  to  make  it  a final  judg- 
ment for  $300  and  costs  and  an  interlocutory  judgment  for 
damages  to  be  assessed,  and  that  the  execution  issued 
should  be  amended  nunc  pro  tunc  by  reducing  the  amount 
thereof  to  $300  and  costs. 

The  appeal  from  this  order  was  argued  on  the  5th 
March,  1895,  before  Hagarty,  C.  J.  O.,  and  Osler  and 
Maclennan,  JJ.  A. 

Alexander  Stuart,  for  the  appellant,  the  defendant. 

W.  E.  Middleton  and  A.  B.  Cox.  for  the  respondent,  the 
plaintiff. 

Judgment  was  delivered  on  the  5th  April,  1895. 
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Osler,  J.  A. — The  indorsement  on  the  writ  of  summons 
in  this  case  is  in  form  a perfectly  good  special  indorsement, 
though  the  contrary  was  contended.  The  claim  is  upon 
two  promissory  notes,  one  of  which  became  due  on  the  9th 
July,  1888,  and  the  other  on  the  29th  September,  1888. 
The  interest  accruing  due  after  those  dates — the  dates  of 
maturity — is  recoverable  by  statute  as  liquidated  damages  : 
Bills  of  Exchange  Act,  secs.  57,  88 ; London,  etc.,  Bank  v. 
Clancarty,  [1892]  1 Q.  B.  689 ; Lawrence  v.  Willcocks,  ib 
696. 

In  the  absence  of  a special  contract  for  a different  rate, 
interest  would  be  recoverable  at  the  rate  of  six  per  cent., 
and  whatever  may  be  the  date  at  which  the  Si 00  credited 
on  the  September  note  was  paid,  there  would  primd  facie 
be  a much  larger  sum  due  for  interest  than  the  amount 
claimed,  which  is  no  more  than  $47.25.  This,  together 
with  the  principal  sum  due  on  the  notes,  is  the  plaintiff’s 
claim,  and  it  is  in  form  a liquidated  claim,  and  therefore 
regular. 

The  case  is  quite  different  from  the  other  cases  in  the 
above  volume  : Ryley  v.  Master,  Wilks  v.  Wood,  pp.  674, 
684 ; where  the  interest  claimed  was  recoverable  as  un- 
liquidated damages  merely,  not  being  payable  by  contract 
or  by  statute.  Here  the  interest  is  payable  by  statute, 
and  a definite  sum  is  claimed,  which  does  not  on  the  face 
of  the  indorsement  appear  to  be  too  large.  It  was  not 
necessary  to  specify  the  rate,  because  that,  in  the  absence 
of  a contrary  agreement,  must  be  assumed  to  be  the  rate 
fixed  by  law. 

To  the  writ  thus  indorsed  the  defendant  neglected  to  ap- 
pear. Had  the  indorsement  been  faulty  in  form,  lacking 
the  essentials  of  a special  indorsement,  it  might  well  be 
held,  as  in  Rogers  v.  Hunt , 10  Ex.  474,  to  be  a nullity 
and  incapable  of  supporting  a final  judgment  as  on  default 
of  appearance.  Such  a judgment  would  be  one  not  auth- 
orized by  the  Rules,  and  therefore  something  more  than 
an  irregularity  : Smurthwaite  v.  Hannay , [1894]  A.  C.  at 
p.  501,  per  Lord  Herschell.  But  the  indorsement  being 
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regular,  the  defendant’s  non-appearance  is  equivalent  to  an 
admission  that  the  claim  was  correct  and  that  he  was  bound 
to  pay  the  whole  demand  : Rodway  v.  Lucas , 10  Ex.  667. 

The  judgment  was  therefore  regularly  signed. 

Twelve  days  afterwards  the  defendant  made  an  appli- 
cation, out  of  which  this  appeal  arises,  to  set  the  judgment 
aside,  shewing  no  defence  whatever  to  the  principal  claim, 
but  complaining  that  too  large  a sum  was  claimed  for 
interest,  and  that  the  amount  could  not  be  ascertained  by 
computing  it  at  six  per  cent.,  having  regard  to  the  pay- 
ments sworn  to  have  been  made  on  account  of  interest, 
and  that  it  must  have  been  computed  at  seven  per  cent, 
and  eight  per  cent.,  which  is  payable  on  the  face  of  the 
notes  respectively. 

In  itself  this  delay  was  very  great,  as  the  defendant 
knew  on  the  20th  October  that  judgment  was  signed  on 
that  day  at  the  latest,  as  the  execution  was  then  issued 
and  a seizure  made  thereunder.  But  in  the  meantime  the 
defendant’s  wife,  who  was  residing  with  him,  had  claimed 
the  goods  seized,  the  sheriff  had  interpleaded,  and,  after 
argument,  an  interpleader  order  had  been  made  on  the 
30th  October  directing  an  issue  to  be  tried  between  the 
wife  and  the  execution  creditor.  On  the  2nd  November 
the  defendant  applied,  through  the  same  solicitor  who  had 
acted  for  his  wife,  to  set  aside  the  judgment.  It  is  not 
denied  that  the  defendant  was  aware  of  the  interpleader 
proceedings,  and  it  is  not  too  much  to  infer  from  the  affi- 
davit filed  on  his  behalf  that  he  instructed  them.  Under 
these  circumstances,  he  comes,  in  my  opinion,  too  late  to 
set  aside  a regular  judgment  except  on  terms.  He  may 
have  a defence  to  a part  of  the  interest  claimed,  or  he  may 
not.  The  plaintiff  may,  perhaps,  be  able  to  shew  an  agree- 
ment to  pay  the  interest  after  the  maturity  of  the  notes  at 
the  same  rate  as  they  bore  before  that  time.  But  how- 
ever that  may  be,  the  defendant  was  in  the  position  of 
having  to  shew  that  he  had  a defence,  and  not  that  the 
plaintiff  had  taken  an  irregular  or  void  proceeding  against 
him.  If  he  desired  to  contest  the  whole  action,  the  terms 
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imposed  by  the  learned  Judge  were  not  unreasonable  ; but 
if  his  only  objection  was  to  the  interest,  that,  at  the  option 
of  the  plaintiff,  might  have  been  conceded  by  amending  the 
judgment  by  reducing  it  by  the  amount  claimed  for  inter- 
est, or  limiting  the  defence  accordingly. 

On  the  question  of  laches  I refer  to  Bank  of  Upper 
Canada  v.  Vanvochis,  2 P.  R.  382 ; Dunn  v.  Bunn,  1 U. 
C.  L.  J.  N.  S.  239 ; McKenzie  v.  McN  aughton,  3 P.  R.  35. 

I would,  therefore,  dismiss  the  appeal,  but  without  costs, 
as  the  objection  as  to  laches  is  substantiated  by  affidavits 
filed  for  the  first  time  in  this  Court. 

Hagarty,  C.  J.  0.,  and  Maclennan,  J.  A.,  concurred. 

Appeal  dismissed  without  costs. 
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Kobe  rts  v.  Donovan  et  al. 


Contempt  of  Court — Disobedience  of  Consent  Judgment — Commitment — 
Attachment — Regularity  of  Proceedings — Imprisonment — Habeas  Cor- 
pus— Motion  for  Discharge — Conditions — Discretion — Time — Vacating 
Judgment — Withdrawal  of  Consent — Mistake — Fraud — Delay — Pre- 
vious Applications — Prisoner  Moving  in  Person  for  Discharge — Fiat 
to  Bring  Him  before  Court— Inability  to  Obey  Judgment — Penalty — 
Execution — Discharge — 58  Viet.  ch.  13,  sec.  29  ( 0.) — Terms. 

The  defendant  was  arrested  and  imprisoned  by  a sheriff  in  obedience  to  a 
writ  of  attachment,  issued  pursuant  to  an  order  of  the  Court,  made  at 
the  instance  of  the  plaintiff,  on  notice  to  and  in  the  presence  of  the  de- 
fendant, which  adjudged  him  guilty  of  contempt,  and  ordered  that  the 
sheriff  should  take  him  into  custody  and  commit  him  to  the  common 
gaol  for  such  contempt,  there  to  be  detained  and  imprisoned  until  he 
should  have  purged  his  contempt,  and  that  for  this  purpose  a writ  of 
attachment  should  issue.  The  writ  commanded  the  sheriff  to  attach 
the  defendant  so  as  to  have  him  before  the  Chancery  Division  of  the 
High  Court  of  Justice,  there  to  answer  touching  his  contempt,  etc., 
and  further  to  perform  and  abide  such  order  as  the  Court  should 
make. 

The  contempt  consisted  in  disobedience  of  a judgment,  made  upon  con- 
sent, ordering  the*  defendant  to  cause  a certain  mortgage  to  be  dis- 
charged save  as  to  the  plaintiff’s  life  estate. 

Upon  motion  for  the  defendant’s  discharge,  upon  the  return  of  a habeas 
corpus : — 

Held,  that  the  arrest  and  imprisonment  of  the  defendant  under  the  order 
and  writ  were  regular  and  in  accordance  with  the  proper  practice  ; it 
was  not  necessary  that  the  conditions  of  the  release  of  the  defendant 
from  custody  should  be  expressed  in  the  writ : — 

Owing  to  the  character  of  the  judgment,  the  plaintiff  was  entitled  to  the 
order  and  writ,  and  they  could  no  more  be  denied  to  her  than  could  a 
remedy  by  way  of  fi.  fa.  be  denied  to  a judgment  creditor  ; and  the 
matter  of  the  defendant’s  continuing  in  confinement  was  not  a matter 
resting  in  the  discretion  of  any  Court  or  Judge  : — 

Much  time  having  elapsed  since  the  consent  judgment  and  much  having 
been  done  under  it,  it  could  not  be  vacated  without  consent,  even  if  a 
petition  to  vacate  it  had  not  already  been  presented  and  dismissed. 
Upon  a petition  by  the  defendant  for  leave  to  withdraw  his  consent  and 
to  vacate  the  judgment  entered  thereon,  the  petitioner  alleged  that 
there  was  a mistake  in  the  consent  ; that  it  was  intended  that  the 
mortgage  should  be  ordered  to  be  discharged  as  to  any  interest  which 
the  plaintiff  might  have  over  and  above  a life  estate  ; and  he  contended 
that  the  plaintiff  had  no  such  interest : — 

Held,  that  the  petition  could  be  dealt  with  on  no  other  grounds  than  any 
other  matter  of  practice,  although  the  petitioner  was  in  custody ; and 
that  the  matters  alleged  were  not  sufficient  to  induce  the  Court  to 
vacate  the  judgment  and  allow  the  case  to  be  tried  out,  after  the  with- 
drawal of  charges  of  fraud  against  the  petitioner,  the  death  of  the  ori- 
ginal plaintiff,  the  lapse  of  more  than  four  years  since  the  judgment, 
and  the  prior  refusal  of  two  similar  applications  : — 

Elsas  v.  Williams,  54  L.  J.  Ch.  336,  and  Peed  v.  Cussen,  4 Dr.  & War. 
199,  followed. 

A subsequent  application  by  the  defendant  for  a fiat  or  order  that  he  be 
brought  before  the  Court  for  the  purpose  of  moving  in  person  for  his 
discharge  from  custody  was  refused  : — 
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Ford  v.  Nassau , 9 M.  & W.  793,  and  Ford  v.  Graham , 10  C.  B.  369,  fol- 
lowed : — 

Bemble,  a habeas  corpus  for  the  purpose  would  be  refused,  and  a fortiori  a 
fiat  or  order  ; for  the  sheriff  would  not  be  bound  to  obey  it,  and  if  the 
party  were  removed  from  prison  under  it,  he  would  not  in  the  mean- 
time be  in  proper  and  legal  custody. 

The  defendant,  after  he  had  been  for  more  than  three  months  in  gaol, 
applied  again  for  an  order  for  his  release,  upon  the  ground  that,  being 
destitute  of  money  and  having  no  means  of  procuring  or  earning  it,  he 
was  unable  to  do  what  was  required,  and  had  already  been  sufficiently 
punished  for  his  offence  : — 

Held,  that  the  imprisonment  suffered  by  the  defendant  was  not  a penalty 
but  the  remedy  to  which  the  plaintiff  was  entitled  for  execution  of 
her  judgment,  and  no  case  had  been  made  out  entitling  the  defendant 
to  be  discharged. 

After  the  enactment  of  sec.  29  of  58  Viet.  ch.  13  (0.),  which  was  assented 
to  on  the  16th  April,  1895,  and  after  the  defendant  had  been  nearly  five 
months  in  gaol,  an  order  was  made  for  his  release  upon  the  terms  of  his 
consenting  to  a judgment  against  him  for  the  sum  required  to  pay  off 
the  mortgage  and  all  costs  for  which  he  was  liable  to  the  plaintiff,  and 
upon  his  undertaking  not  to  bring  any  action  against  any  one  on 
account  of  his  arrest  and  imprisonment ; such  order  to  be  without  pre- 
judice to  any  proceeding  or  the  rights  of  the  plaintiff  against  any 
other  person. 

[November  19,  1894. — Meredith,  C.  J.] 
[January  24,  1895 — Ferguson,  J.] 
[February  28,  1895 — Boyd,  C.] 

[March  16,  1895 — Ferguson,  J.] 

[March  22,  1895 — Ferguson,  J.] 

[May  4,  1895 — Meredith,  C.  J.] 

This  action  was  brought  by  Eliza  Roberts  against 
Joseph  A.  Donovan,  a barrister  and  solicitor,  his  wife  Julia 
Donovan,  and  F.  B.  Hayes,  to  have  a conveyance  of  certain 
lands  made  by  Roberts  to  Hayes,  as  trustee  for  Julia 
Donovan,  set  aside  as  having  been  obtained  by  the  fraud 
and  undue  influence  of  Joseph  A.  Donovan,  or  to  have  it 
cut  down  to  a conveyance  of  the  plaintiff’s  life  estate  only, 
and  to  compel  the  defendants  to  procure  a discharge  of  a 
mortgage  of  the  lands  made  by  them  in  favour  of  one 
Beaty.  The  action  came  on  for  trial  on  the  13th  May, 
1890,  and,  after  some  evidence  had  been  given,  judgment 
was  entered  by  consent  directing  that  the  conveyance 
should  be  reformed  so  as  to  read  as  a conveyance  of  the 
plaintiff’s  life  estate  only,  and  ordering  the  defendants, 
within  three  months,  to  cause  the  mortgage  to  Beaty  to  be 
discharged  save  as  to  the  life  estate. 

The  plaintiff  died  on  the  16tli  November,  1891.  Up  to 
that  time  nothing  had  been  done  in  obedience  to  the  judg- 
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ment,  and  no  step  had  been  taken  to  enforce  it.  On  the 
15th  December,  1891,  the  action  was  revived  in  the  name 
of  Ann  Berry,  as  executrix  of  the  original  plaintiff,  and 
the  order  of  revivor  and  the  judgment  were  shortly  after- 
wards served  on  the  defendants. 

On  the  17th  February,  1892,  the  plaintiff  made  a motion 
to  the  Court  to  commit  the  defendants  for  contempt  of 
Court  in  disobedience  to  the  part  of  the  judgment  requiring 
them  to  cause  the  Beaty  mortgage  to  be  discharged. 

This  motion  was  refused  by  Boyd,  0.  (21  0.  R.  535),, 
upon  the  ground  that  the  disobedience  was  in  effect  the 
nonpayment  of  money,  for  which  process  of  contempt 
was  abolished  by  R.  S.  O.  ch.  67,  sec.  6. 

Upon  an  appeal  by  the  plaintiff,  the  Court  of  Appeal, 
on  the  22nd  December,  1893,  reversed  the  Chancellor’s 
decision  upon  this  question,  but  affirmed  his  order  refusing 
the  application  to  commit,  upon  the  ground  that,  as  the 
judgment  directed  the  act  to  be  done  within  a limited 
time,  it  should  have  been  served  upon  the  defendants,  with 
a notice  of  the  penalty  for  default,  in  time  to  give  them  a 
reasonable  opportunity  of  complying  with  its  terms : Berry 
v.  Donovan , 21  A.  R.  14. 

On  the  17th  April,  1894,  an  order  was  made  in  the 
High  Court,  upon  the  application  of  the  plaintiff,  extend- 
ing the  time  for  causing  the  mortgage  to  be  discharged 
until  one  month  after  the  service  of  the  judgment  and 
order  upon  the  defendants. 

Service  of  the  judgment  and  order  upon  the  defendants 
was  effected  on  or  before  the  14th  August,  1894,  and 
on  the  judgment  when  served  was  indorsed  a notice  to 
the  defendants  that,  in  the  event  of  their  neglecting  to 
obey  the  judgment  by  the  time  limited  by  the  order,  they 
and  each  of  them  would  be  liable  to  be  arrested  by  the 
sheriff,  and  to  have  their  estates  sequestered  for  the  pur- 
pose of  compelling  them  to  obey  the  judgment. 

The  defendants  not  having  obeyed  the  judgment,  the 
plaintiff,  on  the  13th  November,  1894,  moved  before 
Meredith,  C.  J.,  in  Court,  for  an  order  for  the  committal 
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of  the  defendants  Joseph  A.  Donovan  and  Julia  Donovan 
for  contempt  of  Court ; and  on  the  same  day  these  defen- 
dants moved  on  petition  for  an  order  vacating  the  judg- 
ment of  the  13th  May,  1890,  and  the  consent  on  which 
such  judgment  was  obtained,  and  directing  a trial  of  the 
action,  or  for  such  order  as  should  be  just. 

The  defendants’  petition  was  dismissed  with  costs  upon 
the  hearing;  and  judgment  upon  the  plaintiff’s  motion 
was  reserved. 

On  the  19th  November,  1894,  Meredith,  C.  J.,  gave 
judgment  granting  the  plaintiff’s  motion,  for  reasons  set 
forth  in  writing  by  him,  the  material  portion  of  which  is 
as  follows : 

The  judgment  directs  that  the  mortgage  shall  be  dis- 
charged except  as  to  the  life  interest  which  was  conveyed  to 
the  defendants,  and  I am,  therefore,  precluded  from  enter- 
ing upon  any  inquiry  as  to  the  existence  or  nonexistence 
of  any  interest  of  the  plaintiffs  in  the  lands  beyond  the  life 
interest.  The  plaintiff  is,  therefore,  entitled  to  the  order 
unless  the  judgment  is  one  for  non-payment  of  a sum  of 
money  within  the  meaning  of  R.  S.  0.  ch.  67,  sec.  6,  and 
that  it  has  been  decided  by  the  Court  of  Appeal  in  this 
case,  sub  nomine  Berry  v.  Donovan , 21  A.  R.  14,  it  is  not. 
By  that  decision  1 am  bound,  though  the  result  of  it  may 
be,  in  some  cases  at  least,  to  make  the  liability  to  process 
of  contempt  to  depend  upon  the  form  of  the  direction  or 
order  which  has  been  disobeyed,  rather  than  upon  the 
substance  of  the  thing  to  be  done,  and  to  allow  imprison- 
ment in  cases  which  I cannot  help  thinking  are  within  the 
mischief  which  it  was  the  policy  of  the  Legislature  to 
remove.  That,  however,  is  a matter  for  the  Legislature 
and  not  for  the  Courts  to  remedy  ; and  I am  bound  to  give 
effect  to  the  provisions  of  the  statute  as  they  have  been 
expounded  by  the  highest  Court  of  the  Province. 

The  order  issued  was  as  follows  : “ This  Court,  being  of 
opinion  that  the  said  defendants  Joseph  A.  Donovan  and 
J ulia  Donovan  have  by  such  condnct  been  guilty  of  a con- 
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tempt  of  this  Court,  doth  order  that  the  sheriff  of  any 
county  or  union  of  counties  in  which  the  said  defendants 
Joseph  A.  Donovan  and  Julia  Donovan  may  be  found,  do 
take  them  or  either  of  them  into  his  custody,  and  commit 
them  or  either  of  them  to  the  common  gaol  of  the  said 
county  or  union  of  counties,  for  their  said  contempt,  thero 
to  be  detained  and  imprisoned  until  they  shall  have  purged 
their  said  contempt,  and  that  for  this  purpose  a writ  or 
writs  of  attachment  do  issue  accordingly.” 

Pursuant  to  this  order  a writ  of  attachment  was  issued 
commanding  the  sheriff  “to  attach  Joseph  A.  Donovan 
and  Julia  Donovan,  or  either  of  them,  so  as  to  have  them 
before  us  in  the  Chancery  Division  of  our  High  Court  of 
Justice,  there  to  answer  to  us,  as  well  touching  a contempt 
which  they,  it  is  alleged,  have  committed  against  us,  as 
also  such  other  matters  as  shall  be  then  and  there  laid  to 
their  charge,  and  further  to  perform  and  abide  such  order 
as  our  said  Court  shall  make  in  this  behalf,  and  hereof  fail 
not,  and  bring  this  writ  with  you.” 

Under  this  writ  the  defendant  Joseph  A.  Donovan  was 
on  the  7th  December,  1894,  arrested  by  the  sheriff  of  the 
city  of  Toronto  and  imprisoned  in  the  common  gaol  of  the 
county  of  York. 

On  the  24th  December,  1894,  an  order  was  made  by 
MacMahon,  J.,  for  the  issue  of  a writ  of  habeas  corpus, 
and  under  it  a writ  was  issued  on  the  2nd  January,. 
1895,  upon  which  the  defendant  Joseph  A.  Donovan  was 
brought  before  Ferguson,  J.,  in  Chambers,  on  the  14th 
January,  1895,  and  moved  in  person  for  his  discharge  from 
custody. 

Moss,  Q.  C.,  for  the  plaintiff,  opposed  the  motion. 

Judgment  was  delivered  on  the  24th  January,  1895. 

Ferguson,  J. — In  this  action,  as  originally  constituted, 
the  then  plaintiff  made  certain  charges  against  Miv 
Donovan  respecting  the  manner  of  his  having  obtained 
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from  her  a conveyance  which  purported  to  be  a convey- 
ance in  fee  of  certain  lands  in  Toronto  for  the  expressed 
consideration  of  $5,000,  it  being  alleged  that  what  that 
plaintiff  had  agreed  to  sell  and  convey  was  only  a life 
estate  in  the  lands  for  the  sum  of  $300.  Although  the 
conveyance  obtained  by  Mr.  Donovan  has  a receipt  in- 
dorsed upon  it  for  the  $5,000,  it  is  not  now  professed  or 
contended  that  any  greater  sum  than  the  $300  was  paid. 
The  conveyance  was  from  Roberts  to  the  defendant  Hayes, 
for  whom  Mr.  Donovan  acted,  and  who,  it  is  said,  was  a 
trustee  for  Mr.  Donovan  and  his  wife.  She  is  also  a de- 
fendant in  the  action.  The  conveyance  bears  date  the 
22nd  day  of  September,  1888,  and  after  it  was  made  and 
before  this  action  the  defendant  Hayes  had  executed  a 
mortgage  in  fee  upon  the  lands  in  favour  of  one  Beaty, 
securing  the  sum  of  $1,600  and  large  interest. 

At  the  trial  of  the  action  on  the  13th  day  of  May,  1890, 
a judgment  by  consent  was  agreed  upon.  Minutes  of  such 
judgment  were  drawn  up  and  signed  by  counsel  for  the 
plaintiff,  counsel  for  the  defendants  Hayes  and  Mrs. 
Donovan,  and  by  Mr.  Donovan,  who  is  a lawyer  and  was 
acting  on  his  own  behalf. 

The  judgment  was  duly  drawn  up  as  a judgment  upon 
hearing  the  evidence  and  what  was  alleged,  and  upon  the 
agreement  of  counsel  to  the  consent  minutes  of  it,  and  was 
issued  in  due  course.  By  it  the  conveyance  was  reformed 
so  as  to  read  as  a conveyance  of  a life  estate  in  the  lands 
for  the  consideration  of  $300,  and  by  the  judgment  it  was 
ordered  and  adjudged,  following  as  nearly  as  may  be  the 
words  of  the  signed  consent  minutes,  that  the  defendants 
in  the  action  should,  within  the  period  mentioned  in  the 
judgment,  cause  the  mortgage  to  Beaty  to  be  discharged 
save  and  except  as  to  the  life  estate  in  the  lands. 

I need  not,  I think,  here  go  through  the  proceedings  that 
were  had  from  the  time  of  the  entry  of  this  judgment  up 
to  the  time  at  which  an  order  was  obtained  fixing  a new 
day  for  doing  the  act  by  the  defendants  in  obedience  to 
this  order  contained  in  the  consent  judgment,  namely, 
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causing  the  mortgage  in  favour  of  Beaty  for  the  $1,600 
and  interest  to  be  discharged  in  the  manner  or  to  the 
extent  aforesaid.  Nor  need  I refer  with  particularity  to 
subsequent  mortgages  made  upon  the  lands,  as  these  do 
not  seem  to  be  material  here,  unless  so  far  as  they  may 
indicate  that  the  defendants  or  some  of  them  were  acting 
in  open  defiance  of  the  order  of  the  Court  and  of  the  rights 
of  the  plaintiff  under  such  order. 

A question  arose  as  to  whether  or  not  this  order  of  the 
Court  was  an  order  that  could  be  enforced  by  attachment, 
and  it  was  decided,  and,  so  far  as  appears,  settled,  by  a 
judgment  of  the  Court  of  Appeal,  that  it  is  such  an  order, 
and  one  that  can  be  enforced  by  attachment : see  21  A.  B., 
commencing  at  p.  14. 

The  order  fixing  the  new  day  for  rendering  obedience 
to  the  judgment,  and  the  judgment  itself,  duly  indorsed 
with  a notice  similar  to  the  one  that  was  “ N.”  in  the 
schedule  to  the  Consolidated  Orders  of  the  former  Court 
of  Chancery,  were  duly  served  upon  Mr.  Donovan,  and  the 
time  for  rendering  such  obedience  elapsed. 

A petition  of  the  defendants  Donovan  and  his  wife  was 
presented  praying  amongst  other  things  that  the  judgment 
aforesaid  should  be  vacated  and  the  consent  thereto  set 
aside,  and  “ a proper  trial  ” had  between  the  parties,  and 
on  the  13th  day  of  November  last  an  order  was  made  re- 
fusing the  petition. 

Upon  motion  made  on  behalf  of  the  present  plaintiff  an 
order  was  made  on  the  19th  day  of  November,  1894,  for 
the  committal  for  contempt  of  the  defendants  Donovan 
and  his  wife  in  neglecting  to  cause  the  mortgage  aforesaid 
in  favour  of  Beaty  to  be  discharged,  as  in  the  judgment  of 
the  13th  day  of  May,  1890,  is  directed.  The  last  clause 
of  that  order  is  as  follows : “ This  Court,  being  of  opinion 
that  the  said  defendants  Joseph  A.  Donovan  and  Julia 
Donovan  have  by  such  conduct  been  guilty  of  a contempt 
of  this  Court,  doth  order  that  the  sheriff  of  any  county  or 
union  of  counties  in  which  the  said  Joseph  A.  Donovan 
and  Julia  Donovan  or  either  of  them  may  be  found,  do 
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take  them  or  either  of  them  into  his  custody  and  commit 
them  or  either  of  them  to  the  common  gaol  of  the  said 
county  or  union  of  counties  for  their  said  contempt,  there 
to  be  detained  and  imprisoned  until  they  shall  have 
purged  their  said  contempt,  and  that  for  this  purpose  a 
writ  or  writs  of  attachment  do  issue  accordingly.” 

This  order  was  made  upon  notice  to  these  defendants, 
and,  as  it  appears,  upon  hearing  what  was  said  and  alleged 
by  Mr.  Donovan  on  the  subject ; and  in  pursuance  of  it  a 
writ  of  attachment,  tested  the  7th  day  of  December,  1894, 
was  issued.  This  was  directed  to  the  sheriff  of  the  city  of 
Toronto,  who,  in  obedience  to  the  command  contained  in 
the  writ,  arrested  Mr.  Donovan  and  placed  him  in  confine- 
ment in  the  common  gaol  of  the  county  of  York,  where, 
as  I understand,  he  has  since  hitherto  remained  in  con- 
finement. 

On  the  2nd  day  of  January,  1895,  a writ  of  habeas 
corpus  was  issued  pursuant  to  an  order  made  on  the  24th 
day  of  December,  1894,  and  upon  this  writ  and  the  return 
thereto  Mr.  Donovan  is  brought  before  me. 

The  grounds  stated  by  Mr.  Donovan  in  his  notice  claim- 
ing an  order  for  his  discharge  from  custody  are : — 

1.  That  the  writ  of  attachment  gave  no  authority  to  the 
sheriff  or  any  other  person  to  imprison  or  detain  him  in 
the  common  gaol  of  the  county  of  York,  or  to  do  otherwise 
than  have  him  before  the  Chancery  Division  of  the  High 
Court  of  Justice. 

2.  That  the  writ  of  attachment  on  its  face  directs  Mr. 
Donovan  to  be  conveyed  before  the  Chancery  Division  of 
the  High  Court,  together  with  the  cause  of  his  detainer. 

3.  That  the  conditions  of  the  release  of  Mr.  Donovan 
from  custody  should  be  expressed  in  the  writ  of  attach- 
ment. 

Mr.  Donovan  also  contended  that  he  is  in  a position  to 
say  that  he  is  entitled  to  have  the  judgment  of  the  13th 
day  of  May,  1890,  entered  and  issued  upon  the  consent  of 
the  parties,  vacated,  and  a trial — another  trial — of  the 
action  ordered ; and  his  arguments  on  this  subject  were 
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duly  heard  by  me,  although  I could  not  then  perceive  the 
possibility  of  the  contention  being  successful. 

As  to  the  grounds  stated  in  Mr.  Donovan’s  notice,  I am 
of  the  opinion  that  they  are  fully  answered  by  a reference 
to  what  seems  to  be  the  practice  in  such  cases. 

Rule  878  provides  that  a writ  of  attachment  against  the 
person  shall  be  issued  under  the  same  circumstances,  and 
in  the  same  manner,  and  shall  have  the  same  effect,  as 
according  to  the  practice  in  the  Court  of  Chancery  prior 
to  the  Ontario  Judicature  Act  1881;  but  Rule  879  pro- 
vides that  no  such  writ  of  attachment  shall  be  issued 
without  the  leave  of  the  Court  or  a Judge,  to  be  applied 
for  on  notice  to  the  person  against  whom  the  attachment 
is  to  be  issued. 

Rule  880  shews  when  and  in  what  circumstances  the 
party  prosecuting  the  judgment  or  order  is  entitled  to  have 
a writ  or  writs  of  attachment ; and  Rule  881  shews  when 
and  in  what  circumstances  the  party  prosecuting  the 
judgment  or  order  shall  be  entitled  to  a commission  of 
sequestration. 

So  far  as  I have  been  able  to  see,  the  party  prosecuting 
the  judgment  in  the  present  case  has  followed  the  practice 
as  it  was  in  the  Court  of  Chancery  before  the  passing  of 
the  Judicature  Act,  except  that,  instead  of  obtaining  the 
attachment  on  prcecipe,  a motion  on  notice  was  made  for 
an  order  for  the  issue  of  the  writ,  under  the  provisions  of 
Rule  879,  and  that  was  not  only  justified  but  absolutely 
required. 

This  order,  made  in  the  presence  of  Mr.  Donovan,  states 
fully  the  reasons  for  the  arrest,  provides  fully  for  the 
sheriff  doing  just  what  has  been  done,  and  also  for  the 
issue  of  the  writ  of  attachment. 

A number  of  things,  such  as  verbal  inaccuracies  and  the 
like,  were  pointed  out  by  Mr.  Donovan  in  his  argument, 
and  called  by  him  irregularities  in  the  proceedings.  I 
have,  with,  I think,  some  care,  gone  through  these,  and, 
so  far  as  I can  see,  no  one  of  them  is  of  sufficient  import- 
ance to,  in  any  degree,  vitiate  the  plaintiff’s  proceedings. 
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The  practice  does  not  require  that  the  conditions  of  the 
release  of  Mr.  Donovan  from  custody  should  have  been 
expressed  in  the  writ  of  attachment,  as  contended  by  him, 
and  I cannot  but  think  that  the  meaning  of  the  practice 
is  contrary  to  this  being  done : see  Daniell’s  Chy.  Pr.,  5th 
ed.,  p.  909 ; where,  speaking  of  what  is  to  be  done  under  a 
writ  of  attachment  and  referring  to  cases,  the  author  says : 
“ If  the  sheriff  finds  the  disobedient  person,  he  must  either 
send  him  to  prison,  or,  if  already  in  prison,  lodge  a detainer 
against  him,  and  make  his  return  to  that  effect ; and  the 
person  prosecuting  the  decree  or  order  may  leave  him  there 
until  he  has  cleared  his  contempt,  by  performing  the  act 
required  of  him,  and  paying  the  costs  of  the  contempt,  or 
he  is  discharged  in  due  course  of  law.” 

In  the  Court  of  Appeal  there  appears  to  have  been  some 
difference  of  opinion  as  to  the  necessity,  since  the  passing 
of  Rule  879,  of  serving  the  notice  that  was  “ N.”  in  the 
schedule  of  the  Chancery  Orders.  I have  not  anything  to 
consider  as  to  this,  because  the  notice  was  duly  indorsed 
and  served. 

It  is  not  needful  that  I should  say  in  this  case  whether 
or  not  the  habeas  corpus  could  have  properly  issued  under 
the  provisions  of  sec.  1 of  ch.  70,  R.  S.  0.,  or  that  I should 
offer  an  opinion  as  to  whether  or  not  a writ  of  habeas  corpus 
can  by  any  possibility  be  used  as  a mere  method  of  appeal : 
In  re  Munn,  25  U.  C.  R.  at  p.  31  : because,  allowing  these 
questions  to  go  in  favour  of  Mr.  Donovan,  I am  quite 
unable  to  see  how  it  is  in  my  power  to  relieve  him  now 
from  the  inconvenience  of  his  present  position. 

The  contention  that  the  judgment  for  the  discharge  of 
the  mortgage  pro  tanto  was  in  effect  but  an  order  for  the 
payment  of  money,  within  the  provisions  of  the  statutes 
against  imprisonment  or  attachment  for  nonpayment  of 
money,  is  fully  and  completely  answered  by  the  judgment 
of  the  Court  of  Appeal  before  mentioned. 

The  contention  that  Mr.  Donovan  urged  most  strongly 
was  that  the  judgment  by  consent  of  the  13th  May,  1890, 
should  be  vacated  and  the  action  tried  again,  he  saying 
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that  if  the  evidence  were  fully  given  or  brought  out,  it 
would  appear  that  Mrs.  Roberts  had  no  interest  in  the  land 
but  her  life  estate,  and  that  his  taking  any  advantage  of 
her  in  regard  to  a supposed  title  in  fee  in  her  would  be 
impossible. 

That  judgment,  as  before  stated,  was  by  consent,  the 
minutes  of  it  having  been  signed  by  Mr.  Donovan  himself. 
Vacating  it,  even  at  an  early  period,  without  consent, 
would,  to  say  the  least,  have  been  matter  of  difficulty. 
Much  time  has  now  elapsed  and  much  has  been  done  under 
the  judgment;  and  besides,  a petition  praying  amongst 
other  things  to  have  it  vacated  was  by  an  order  of  the  13th 
November,  1894,  refused. 

Since  the  argument  I have  received  from  Mr.  Donovan, 
through  the  Clerk  of  the  Court,  further  authorities.  I 
have  perused  these,  I think  with  care,  but  I do  not  find 
that  they  are  authorities  in  favour  of  his  contention. 

Mr.  Donovan  expresses  his  entire  unwillingness  to  make 
any  effort  towards  doing  what  the  consent  judgment 
directed  and  ordered  him  and  his  co-defendants  to  do.  It 
may  almost  be  said  that  the  sum  of  his  contentions  is  that 
every  order  made  and  every  judgment  pronounced  against 
his  interest  in  this  action  is  wrong.  He  does  not 
(judging  by  his  method  of  argument)  seem  to  me  to  pro- 
perly appreciate  the  right  of  a suitor,  in  whose  favour  an 
order  or  judgment  is,  to  have  the  fruits  of  the  same 
according  to  such  provisions  as  are  made  by  the  law,  or 
the  bounden  duty  of  the  Courts  and  Judges  to  award  the 
suitor  such  fruits  according  to  their  understanding  of  the 
law  bearing  on  the  subject. 

What  Mr.  Donovan  was  arrested  and  is  detained  in  con- 
finement for,  is,  not  satisfying  a j udgment  that  the  plaintiff 
has  against  him  and  his  co-defendants,  ordering  them  to 
cause  to  be  discharged,  or  discharged  in  part,  as  above 
stated,  a mortgage  wrongly  placed  upon  the  plaintiffs 
lands.  On  this  judgment,  owing  to  its  character,  the 
plaintiff  was  entitled  to  the  order  and  writ  of  attachment 
that  were  issued,  and  she  insisted  upon  her  rights  in  this 
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respect.  These  were  rights  that  could  not  be  denied  the 
plaintiff.  The  matter  of  Mr.  Donovan’s  continuing  in 
confinement  is  not  now,  as  I understand  it,  a matter  resting 
in  the  discretion  of  any  Court  or  Judge.  It  is  a remedy 
that  the  plaintiff  has  by  law  for  the  purpose  of  enforcing 
the  judgment  in  her  favour,  or  rather  in  favour  of  a plain- 
tiff whose  representative  the  present  plaintiff  is,  and  it  is 
a remedy  that  can,  as  I understand  the  matter,  no  more 
be  denied  to  the  plaintiff  than  could  a remedy  by  way  of 
fieri  facias  against  goods  and  lands  of  a defendant  be 
denied  a plaintiff  who  had  a proper  judgment  against  such 
defendant. 

I may  say  in  conclusion  that  in  every  direction  in  which 
I can  look  for  means  of  giving  effect  to  Mr.  Donovan’s  main 
contentions,  I find  the  way  barred  by  judgments  or  orders 
which  it  is  not  in  my  power  to  vacate  or  set  aside,  and 
which  I cannot  disregard. 

On  the  whole  case,  after  giving  the  widest  latitude  to 
him  in  regard  to  the  position  from  which  he  makes  his 
contentions,  I am  clearly  of  the  opinion  that  I cannot  here 
give  Mr,  Donovan  any  relief,  and,  according  to  the  com- 
mon rule,  he  should  be  ordered  to  pay  the  costs  of  this 
application. 

There  will  be  an  order  remanding  Mr.  Donovan  to  the 
custody  whence  he  came. 

On  the  7th  February,  1895,  the  defendant  Joseph  A. 
Donovan  presented  a petition  to  the  Court  praying  that 
his  consent  to  the  judgment  of  22nd  May,  1890,  might  be 
set  aside  and  the  judgment  vacated,  and  the  plaintiff  put 
to  the  proof  of  her  title  to  the  fee  in  remainder  in  said 
land.  The  petitioner’s  affidavit  in  support  of  the  petition 
set  out  the  history  of  the  litigation  and  stated  that  at  the 
trial  of  the  action  a settlement  was  suggested  by  Boyd,  C., 
the  presiding  Judge,  and  the  trial  stopped,  and  after  a con- 
ference between  counsel  the  minutes  of  a judgment  were 
agreed  upon,  but  by  mistake  it  was  ordered  that  the  mort- 
gage should  be  discharged  save  as  to  the  plaintiff’s  life 
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estate,  whereas  it  was  intended  that  it  should  be  discharged 
as  to  any  interest  which  the  plaintiff  had  over  and  above 
a life  estate,  the  petitioner  contending  that  she  had  no 
such  interest. 

The  petitioner  was  brought  into  Court  by  the  sheriff, 
upon  a flat  previously  granted  by  Boyd,  C.,  (upon  a 
request  made  to  an  officer  of  the  Court  by  letter),  and 
the  petition  was  argued  before  him  on  the  9th  February, 
1895. 

The  petitioner  in  person. 

Moss,  Q.  C.,  for  the  plaintiff. 

Judgment  was  delivered  on  the  28th  February,  1895. 

Boyd,  C. — This  application  can  be  dealt  with  on  no  other 
grounds  than  any  other  matter  of  practice,  although  the 
defendant  is  in  custody  for  nonperformance  of  the  direc- 
tion to  have  the  mortgage  discharged,  which  is  part  of  the 
consent  judgment.  That  was  a judgment  based  upon  a 
consent  signed  by  the  defendants  and  their  solicitor,  as  to 
which  no  matter  of  mistake  or  surprise  is  proved  which, 
on  the  authorities,  is  sufficient  to  induce  the  Court  to  vacate 
the  proceedings  and  to  allow  the  case  to  be  tried  out  to 
completion  in  the  ordinary  way.  The  cases  of  Elsas  v. 
Williams,  54  L.  J.  Ch.  886,  and  Peed  v.  Cussen,  4 Dr.  & 
War.  199,  are  very  strong  and  decisive  against  the  appli- 
cation being  successful.  Other  difficulties  also  arise  as  to 
the  charges  of  fraud  being  withdrawn,  and  thereafter  the 
death  of  the  original  plaintiff,  and  the  long  delay  which 
has  elapsed  since  the  judgment  was  of  record  in  May, 
1890.  Besides,  the  same  application  has  already  been 
made  twice  before  other  Judges,  and  by  them  refused. 
Had  I known  of  this  before  granting  leave  to  move,  I 
should  have  left  the  defendants  to  appeal  from  one  or  other 
of  these  prior  decisions. 

If  asked,  costs  will  have  to  follow  the  result. 


Petition  dismissed  with  costs. 
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On  the  14th  March,  1895,  the  defendant  Joseph  A. 
Donovan  gave  the  plaintiff  notice  of  a motion  for  an  order 
discharging  him  from  custody,  on  grounds  disclosed  in  an 
affidavit  of  the  applicant,  etc. 

The  applicant  asked  (by  letter  addressed  to  an  officer  of 
the  Court)  that  a,  fiat  might  be  granted  to  the  sheriff  to 
bring  him  before  the  Court  to  support  his  motion  in  per- 
son. 

This  request  was  refused  by  Ferguson,  J.,  who  on  the 
16th  March,  1895,  gave  his  reasons  as  follows  : — 

Ferguson,  J. — This  is  an  application  by  the  defendant, 
who  is  confined  in  the  common  gaol  under  a writ  of 
attachment  against  him  for  not  obeying  a judgment  of 
the  Court  pronounced  upon  consent,  for  a fiat  or  order 
that  he  be  brought  before  the  Court  for  the  purpose  of 
his  moving  in  person  for  his  discharge,  on  the  ground  that 
he  is  unable  to  perform  or  do  what  is  required  by  the 
judgment.  To  use  legal  language,  the  defendant  is  in  con- 
tempt for  disobedience  of  the  judgment.  The  position  of 
the  defendant  was  fully  stated  by  me  in  a former  judg- 
ment upon  a manifold  application  by  him  for,  amongst 
other  things,  the  having  of  the  original  judgment  vacated. 

In  the  case  Ford  v.  Nassau,  9 M.  & W.  793,  it  was 
decided  that  the  Court  will  not  grant  a writ  of  habeas 
corpus  to  bring  up  a party  in  custody  under  an  attach- 
ment to  enable  him  to  move  in  person  to  set  it  aside.  The 
learned  Judges  in  that  case  refer  to  authorities  on  the 
subject,  and  seem  to  have  entertained  no  doubt  in  respect 
of  the  application.  The  same  case  is  also  reported  in  1 
Dowl.  P.  C.  at  p.  631. 

In  the  case  Ford  v.  Graham , 10  C.  B.  369,  it  was  decided 
that  it  is  entirely  in  the  discretion  of  a Judge  to  grant  or 
refuse  a writ  of  habeas  corpus  to  enable  a prisoner  to 
attend  and  shew  cause  against  a summons.  In  that  case 
Maule,  J.,  said  : “ I do  not  see  why  a prisoner  should  have 
a habeas  corpus  whenever  he  pleases,  in  order  that  he  may 
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come  out  and  conduct  his  business,  whether  that  business 
consists  of  a proceeding  in  Court  or  at  Chambers  or  any- 
thing else.”  And  Jervis,  C.  J.,  said  : “ The  matter  is 
clearly  in  the  discretion  of  the  Judge ; and  I think  the 
refusal  was  justified,  no  special  ground  being  laid  for  the 
indulgence.” 

Both  these  cases  are  referred  to  as  being  existing  law  in 
the  last  edition  of  Church  on  Habeas  Corpus  (1893)  at 
sec.  95  ; and  it  does  not  appear,  so  far  as  I have  been  able 
to  see,  that  the  law  on  the  subject  has  been  changed  since 
these  cases  were  decided. 

When,  as  here,  the  party  imprisoned  desires  to  move,  the 
habeas  corpus  will  not  be  granted.  When  the  object  is  to 
shew  cause  to  a motion,  the  granting  of  the  writ  is  discre- 
tionary, the  discretion  to  be  exercised  in  favour  of  the 
applicant  upon  special  ground  laid. 

If  this  application  had  been  for  a habeas  corpus , I should 
feel  bound  to  refuse  it,  and  the  reason  for  refusing  is  much 
greater  when  only  the  fiat  or  order  is  asked  ; for  when  the 
habeas  corpus  is  granted  and  acted  upon,  the  party  is  in 
custody  by  virtue  of  the  writ  until  remanded  to  the  cus- 
tody whence  he  came,  when  he  is  again  in  prison  under 
the  attachment.  I do  not  see  how  the  same  would  be  the 
case  if  only  a fiat  or  order  existed.  I do  not  see  that  the 
sheriff  would  be  bound  to  render  obedience  to  a fiat  or 
order ; nor  do  I see  that  the  party,  if  removed  from  prison 
under  such  a fiat  or  order,  would,  in  the  meantime,  be  in 
proper  and  legal  custody. 

I am  authorized  to  say  that  when,  on  a former  occasion, 
such  Si,  fiat  or  order  was  granted  in  this  case,  authorities 
were  not  referred  to  or  consulted. 

On  the  present  application  no  special  ground  is  laid. 
There  is  nothing  beyond  the  bare  request,  and  I think  I am 
bound  to  refuse  it. 

The  application  for  the  prisoner’s  discharge  mentioned 
in  the  foregoing  judgment  was  based  upon  an  affidavit 
made  by  him  in  which  he  stated  that  he  had  no  money 
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and  no  means  to  pay  off  the  mortgage  and  procure  its  dis- 
charge, and,  being  in  gaol,  was  deprived  of  all  opportunity 
of  making  money  by  the  practice  of  bis  profession  as  a 
solicitor,  which  was  his  only  means  of  livelihood. 

The  application  was  argued  before  Ferguson,  J.,  in 
Court,  on  the  22nd  March,  1895. 

MacGregor,  for  the  applicant.  Donovan  has  no  money  ; 
he  is  in  effect  an  indigent  debtor ; he  cannot  pay  off  the 
mortgage.  He  is  imprisoned  for  contempt  for  disobedience 
to  a consent  judgment  of  the  Court,  no  fraud  being  found 
against  him.  He  has  suffered  imprisonment  for  more  than 
three  months,  which  is  a sufficient  punishment  for  his  con- 
tempt. If  he  is  not  in  gaol  as  a debtor,  the  plaintiff’s  right 
to  seize  his  body  is  not  inherent  in  herself ; the  contempt 
is  of  the  Court,  although  the  Court  does  not  act  unless  the 
plaintiff  brings  the  contempt  to  its  notice.  [Ferguson, 
J. — I do  not  accede  to  the  argument  that  the  imprison- 
ment is  a penalty  ; it  is  the  execution  of  the  plaintiff’s 
judgment.]  The  prisoner,  having  been  punished  sufficiently, 
should  now  be  discharged : Adlard  v.  Smith,  6 Pri.  321 ; 
Scully  v.  Skehane,  Sau.  & S.  710;  Regina  v.  Castro,  L. 
It.  9 Q.  B.  219  ; Re  Freston,  11  • Q.  B.  D.  545  ; Thompson 
v.  Bennett,  29  Sol.  J.  707  ; Cox  v.  H dikes,  15  App.  Cas. 
506.  The  Court  will  consider  the  ability  of  the  party  to 
pay  before  ordering  the  attachment:  Marris  v.  Ingram, 
13  Ch.  D.  338  ; Holroyde  v.  Garnett,  20  Ch.  D.  532.  The 
Court  should  act  reasonably  and  discharge  the  prisoner. 
If  he  remains  in  gaol,  he  will  certainly  never  be  able  to 
pay  off  the  mortgage. 

Moss,  Q.  C.,  for  the  plaintiff.  The  applicant  is  entitled 
to  no  consideration  from  the  Court.  He  offers  no  apology, 
expresses  no  contrition  and  no  desire  to  make  amends  ; he 
does  not  say  he  would  procure  a discharge  of  the  mortgage 
if  it  were  in  his  power  to  do  so  ; he  is,  in  fact,  still  con- 
tumacious. The  cases  cited  by  him  all  refer  to  things  that 
had  been  done,  in  disobedience  and  contempt  of  the  order 
of  the  Court,  and  things  that  from  their  nature  could  not 
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be  undone  ; there  being  no  help  in  these  cases,  the  ques- 
tion was  simply  whether  the  punishment  already  suffered 
was  commensurate  with  the  offence  which  was  the  con- 
tempt. But  here  the  offence  still  continues.  Something 
has  been  ordered  to  be  done,  which  it  is  possible  to  do,  and 
which  has  not  been  done.  The  principle  of  all  the  cases 
in  which  the  party  has  been  discharged  is  that  the  punish- 
ment has  been  commensurate  with  the  offence  and  has 
produced  the  effect  intended.  I refer  to  Re  Mary  Ann 
Davies,  21  Q.  B.  D.  236 ; Long  Wellesley  s Case,  2 R.  & M. 
639  ; Lechmere  Charltons  Case,  2 My.  & Cr.  316  ; Black- 
ham  v.  Stupart,  2 East  243.  Then  the  affidavit  is 
quite  insufficient.  The  circumstances  of  the  applicant 
should  be  fully  set  forth,  so  that  the  Court  can  see  the 
precise  position  and  exercise  judgment  thereon. 

MacGregor,  in  reply.  In  Thompson  v.  Barrett,  29  Sol. 
J.  707,  and  Re  Freston,  11  Q.  B.  D.  545,  the  contempt  was 
the  failure  to  do  something  that  was  ordered  to  be  done. 

Ferguson,  J. — (at  the  conclusion  of  the  argument) — Mr. 
Donovan  does  not,  as  I think,  bring  his  case  within  the 
authority  of  any  of  the  cases  cited  on  his  behalf.  Such  of 
those  cases  as  are,  in  my  view,  at  all  in  point  seem  to  me 
to  be  against  his  contention. 

In  no  view  that  I can  take  of  the  case,  do  I arrive  at 
the  conclusion  that  Mr.  Donovan  should  now  be  discharged. 

I have  heretofore  examined  nearly  all  the  cases  that 
have  been  cited,  and  I do  not  see  that  I am  now  called 
upon  to  elaborate  a judgment  on  the  facts  from  the  be- 
ginning— so  much  having  already  been  written  as  to  these. 

The  application  must,  I think,  be  refused  with  costs. 

Order  accordingly. 

On  the  25th  April,  1895,  the  defendant  Joseph  A. 
Donovan  ^ave  notice  of  a motion  to  the  Court  for  an  order 

O 

discharging  him  from  custody  and  modifying  or  changing 
the  order  of  Meredith,  C.  J.,  of  the  19th  November,  1894, 
and  limiting  the  term  of  imprisonment  thereunder,  and 
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granting  the  applicant  such  other  relief  as  might  be  just. 

In  an  affidavit  filed  in  support  of  the  motion  the 
applicant  swore  that  he  had  never  at  any  time  in  connec- 
tion with  the  matters  in  question  in  this  action  been  wil- 
fully guilty  of  a contempt  of  Court,  but  if  any  words  or 
conduct  of  his  could  be  so  construed,  it  was  by  reason  of 
his  entertaining  what  the  Court  had  declared  to  be  a mis- 
taken  view  of  his  rights  in  this  action  ; that  if  he  had 
been,  in  fact,  guilty  of  any  contempt  of  Court,  he  desired 
to  express  his  regret  and  to  apologize  to  the  Court  for  the 
same ; that  he  was  utterly  without  means  to  obey  the 
order  of  the  Court  and  cause  the  mortgage  in  question  to 
be  discharged,  his  law  practice  having  been  utterly  ruined 
by  his  incarceration  under  the  order  made  in  this  action, 
and  he  being  dependent  upon  it  for  the  support  of  himself 
and  family. 

By  sec.  29  of  the  Act  for  diminishing  appeals  and 
otherwise  improving  the  procedure  of  the  Courts,  58  Viet, 
ch.  13  (0.),  assented  to  on  the  16th  April,  1895,  it  was 
provided : “ In  case  an  attachment  has  been  issued  under 
any  order  of  the  court  or  a judge  that  any  person  be 
committed  to  gaol  for  contempt  of  Court,  and  there  to 
be  detained  and  imprisoned  until  such  person  shall  have 
purged  his  said  contempt,  if  it  be  made  to  appear  that 
such  person  is  in  actual  custody  under  such  attachment, 
the  court  or  judge  may,  upon  such  notice  as  may  be 
directed,  modify  and  change  the  order  and  limit  the  term 
of  imprisonment  under  such  attachment,  or  grant  such 
other  relief  as  may  in  the  nature  and  circumstances  of  the 
case  seem  just,  but  any  relief  that  may  be  granted  to  any 
such  person  shall  not  relieve  him  from  any  civil  liability 
to  any  other  person  or  persons.” 

The  motion  was  heard  by  Meredith,  C.  J.,  in  Court,  on 
the  4th  May,  1895. 

J.  W.  McCullough , for  the  defendant  J.  A.  Donovan, 
stated  the  facts  of  the  case  and  referred  to  the  above 
enactment. 
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[Meredith,  C.  J. — Is  the  applicant  willing  to  consent  to 
judgment  against  him  for  all  the  damages  and  costs  sus- 
tained by  the  plaintiff  Berry  by  reason  of  his  disobedience 
to  the  judgment?  If  the  defendant  is  relieved  at  all,  it 
must  be  upon  these  terms.  In  view  of  this  legislation, 
which  seems  to  have  been  designed  to  meet  the  particular 
case,  it  is  now  only  a question  of  terms,  and  I think,  sub- 
ject to  what  counsel  for  the  plaintiff  may  say,  that  the  appli- 
cant should  be  released  upon  the  terms  I have  mentioned.] 

McCullough. — The  applicant  will  consent  to  a judgment 
as  proposed. 

Moss,  Q.  C.,  for  the  plaintiff.  The  release  should  not  be 
immediate  even  upon  those  terms.  The  defendant  has  defied 
the  Court  throughout.  Even  in  his  last  affidavit  he  does 
not  make  an  apology — it  is  only  a hypothetical  apology 
and  a semi-justification.  He  has  defiantly  refused  to  do 
what  the  judgment  commands  him  to  do. 

[Meredith,  C.  J. — I don’t  see  any  object  in  keeping 
him  in  gaol  now,  as  he  says  he  has  nothing.] 

Moss. — If  he  gives  a consent  now,  he  may  repudiate  it 
afterwards,  as  he  does  his  consent  to  the  original  judg- 
ment. If  he  is  released  now,  the  order  should  contain  the 
further  terms  that  no  action  shall  be  brought  by  him 
against  any  person,  and  that  the  plaintiff’s  rights  as 
against  any  other  person  shall  not  be  prejudiced.  It 
should  also  contain  a formal  apology  to  the  Court. 

[Meredith,  C.  J. — The  Court  is  not  hurt.] 

McCullough  objected  to  the  further  terms  now  suggested. 

Meredith,  C.  J. — Upon  the  defendant  signing  a con- 
sent within  ten  days  to  judgment  being  entered  against 
him  in  favour  of  the  plaintiff  for  the  amount  which  was 
required  to  pay  off  the  mortgage,  and  the  costs  for 
which  he  is  liable,  including  the  costs  of  this  application, 
an  order  will  go  for  his  discharge.  The  defendant  is  also 
to  undertake  within  the  same  time  not  to  bring  any  action 
against  any  one  on  account  of  his  arrest  and  imprison- 
ment. This  order  is  to  be  without  prejudice  to  any  pro- 
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ceeding  or  the  right  of  the  plaintiff  against  any  other 
person.  If  the  conditions  are  not  complied  with,  the 
application  will  be  refused  with  costs. 

A written  consent  to  the  terms  of  the  order  as  above 
stated  and  a written  consent  and  undertaking  as  required 
by  such  order  were  signed  by  the  defendant  Joseph  A. 
Donovan,  and  filed  in  Court ; and  an  order  and  judgment 
drawn  up  and  issued,  which  recited  these  consents  and  the 
affidavits  and  other  proceedings,  and  the  undertaking  of 
the  defendant  Joseph  A.  Donovan  to  accept,  abide  by,  and 
observe  the  terms  of  the  order  and  judgment ; and  ordered 
and  adjudged  : (1)  that  the  defendant  Joseph  A.  Donovan 
should  pay  to  the  plaintiff  the  sum  of  $4,955,  being  the 
amount  which  the  plaintiff  was  willing  to  accept  as  the 
amount  required  to  pay  off  the  mortgage  ; (2)  that  the  said 
defendant  should  pay  to  the  plain  tiff  all  costs  taxable 
against  him  and  with  which  he  was  chargeable  in  this 
action,  including  the  costs  of  this  application,  forthwith 
after  taxation  ; (3)  that  the  said  defendant,  in  pursuance 
of  his  undertaking,  should  not  commence  or  institute  any 
action  or  other  proceeding  of  any  nature  whatsoever  against 
any  person  or  persons  whatsoever  in  respect  of  his  arrest 
or  imprisonment  or  of  any  matter  or  thing  arising  out  of 
or  connected  therewith  or  in  respect  of  this  order  and 
judgment;  (4)  that  this  order  and  judgment  should  not 
affect  or  prejudice  any  other  proceeding  or  the  rights  of 
the  plaintiff  against  any  other  person  or  persons ; (5)  that 
the  said  defendant  be  forthwith  discharged  from  the  cus- 
tody of  the  sheriff,  etc. 
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General  Electric  Co.  v.  Victoria  Electric  Light  Co. 
of  Lindsay. 


Pleading — Crow -Counter  claim — Striking  Out  —Rales  371-383. 

A person  brought  into  an  action  as  defendant  to  a counterclaim  deliv- 
ered by  the  original  defendant  cannot  deliver  a counterclaim  against 
such  defendant. 

Such  a pleading,  not  being  authorized  by  the  Rules  or  the  practice,  was 
struck  out  on  summary  application. 

Construction  of  Rules  371-383. 

Street  v.  Gover , 2 Q.  B.  1).  498,  followed. 

Green  v.  Thornton , 9 C.  L.  T.  Occ.  N.  139,  distinguished. 

[April  3,  1895.  — The  Master  in  Chambers .] 
[April  20,  1895.  — Meredith,  J.] 


This  was  an  action  on  a promissory  note  for  $2,000. 
The  defendants  delivered  a counterclaim  against  the  plain- 
tiffs and  against  the  Canadian  General  Electric  Company, 
and  the  latter  delivered  a defence  to  that  counterclaim 
and  a cross-counterclaim  against  the  original  defendants, 
who  moved  for  an  order  striking  out  such  cross-counter- 
claim, upon  the  ground  that  the  Rules  do  not  provide  for 
such  a pleading. 

The  motion  was  argued  before  the  Master  in  Chambers 
on  the  2nd  April,  1895. 

W.  N.  Ferguson , for  the  defendants. 

J.  A.  Paterson , for  the  Canadian  General  Electric  Com- 
pany, defendants  by  counterclaim. 

Judgment  was  delivered  on  the  following  day. 


The  Master  in  Chambers. — It  is  true  that  in  Eden  v. 
Weardale  Iron  and  Goal  Go.,  28  Ch.  1).  333,  the  Court  of 
Appeal  held  that  a third  party  had  no  authority  to 
counterclaim  against  the  original  plaintiff,  and  that  the 
late  Lord  Justice  Bowen  in  his  judgment,  at  p.  338,  made 
the  following  remarks  respecting  the  right  to  give  a third 
party  leave  to  counterclaim  against  the  original  defendant : 
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“ It  appears  to  me  an  open  question  whether  the  Court 
could  have  given  leave.  There  is  language  in  some  of  the 
cases  which  seems  against  it,  but  1 should  not  like  so  to 
decide  without  further  consideration.” 

It  appears,  however,  that  in  Borough  v.  James , W.  N. 
1884,  p.  82,  such  leave  was  given,  and  also  in  Re  Salmon , 
42  Ch.  D.  851 ; see  also  the  case  of  Green  v.  Thornton, 
9 C.  L.  T.  Occ.  N.  139. 

Under  the  circumstances,  the  motion  will  be  refused 
with  costs  in  the  cause  to  the  third  parties,  the  Canadian 
General  Electric  Company. 

The  defendants  appealed  from  this  decision,  and  their 
appeal  was  argued  before  Meredith,  J.,  in  Chambers,  on 
the  8th  April,  1895. 

C.  Millar,  for  the  appellants. 

J.  A.  Paterson,  for  the  Canadian  General  Electric  Com- 
pany. 

Judgment  was  delivered  on  the  20th  April,  1895. 

Meredith,  J. — If  the  respondents  have  the  right  which 
they  contend  for,  it  must  be  by  virtue  of  the  Judicature 
Act,  or  the  Rules  now  in  force  under  it,  for  no  such  right 
existed  prior  to  that  Act  in  any  one. 

The  right  is  now,  under  Rules  371  to  383,  expressly  and 
plainly  given  to  a defendant  in  an  action. 

Rule  373  provides  that : — 

“ A defendant  in  an  action  may  set  up  by  way  of 
counterclaim,  against  the  claim  of  the  plaintiff,  any  right 
or  claim  whether  the  same  sound  in  damages  or  not. 

(a)  A counterclaim  shall  have  the  same  effect  as  a state- 
ment of  claim  in  a cross-action,  so  as  to  enable  the  Court 
to  pronounce  a final  judgment  in  the  same  action,  both  on 
the  original  and  on  the  cross-claim.” 

This  makes  it  very  plain  as  between  the  parties  to  the 
original  action,  but  not  between  the  parties  to  a counter- 
claim, which  takes  the  place  of  a cross- action  : a defendant 
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in  an  action,  not  in  a counterclaim,  may  counterclaim 
against  the  claim  of  the  plaintiff,  not  against  the  claim  of 
a plaintiff  by  counterclaim  ; and  the  Court  may  pronounce 
a final  judgment  in  the  same  action,  both  on  the  original 
and  on  the  cross-claim  ; that  is,  on  the  two,  not  on  the  two 
and  another,  or  possibly  a score  of  sub-counterclaims. 

And  it  is  to  be  observed  that  a sharp  distinction  is 
drawn  in  this  group  of  Rules  between  a “ defence  ” and  a 
“ counterclaim,”  so  marked  as  to  militate  strongly  against 
any  contention  that  in  them,  at  all  events,  the  one  may  be 
read  as  including  or  meaning  the  other. 

The  group  is  headed  “ Defence  and  Counterclaim.”  The 
first  of  them  (371)  provided  that  a defendant  shall  deliver 
his  “ defence,  counterclaim,  or  demurrer ” within  eight  days 
from  the  delivery  of  the  statement  of  claim.  The  next  of 
them  (372)  provided  for  delivery  of  a “ defence,  counter- 
claim, or  demurrer  ” by  a defendant  who  did  not  require 
or  receive  a statement  of  claim.  These  Rules  have  been 
recently  amended,  so  that  the  words  quoted  are  now 
“ defence  or  counterclaim,”  pleading  by  way  of  demurrer 
being  now  abolished:  see  Rules  1322, 1318,  and  1319  : but 
these  amendments  have,  of  course,  no  bearing  on  the  ques- 
tion under  consideration.  The  next  of  these  Rules  (373) 
I have  read ; the  next  four  following  make  provisions 
respecting  a counterclaim  ; all  contain  words  pointing  more 
or  less  to  a counterclaim  by  a defendant  to  the  action,  and 
not  by  a third  person  brought  into  the  action  by  way  of 
counterclaim. 

Then,  coming  to  the  Rule  directly  in  question — the  all 
important  one — it  is  in  these  words  : — 

“ 379.  Any  person,  including  the  plaintiff,  named  as  a 
party  to  a counterclaim,  may  deliver  a defence  thereto  as 
if  it  were  a statement  of  claim.” 

May  deliver  a defence  thereto,  not  “ a defence,  counter- 
claim, or  demurrer.” 

Having  regard  to  the  sharp  distinction  drawn  between  a 
defence  and  a counterclaim,  before  mentioned,  I can  see  no 
room  for  holding  that  the  word  “ defence  ” here  used 
includes  a counterclaim. 
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A counterclaim  is  not  a defence ; it  is  something  quite 
different,  something  which,  strictly  speaking,  never  could 
be  pleaded  by  way  of  defence. 

That  being  so,  this  pleading  cannot  be  supported  unless 
it  can  be  said  that  these  respondents  come  within  the 
meaning  of  the  words  “ a defendant  in  an  action,”  con- 
tained in  Rule  373  ; and  that  there  is  nothing  in  this  group 
of  Rules  excluding  them  from  its  provisions. 

Section  2,  sub-sec.  7,  of  the  Judicature  Act  provides  that 
“ ‘ Defendant  ’ shall  include  every  person  served  with  any 
writ  of  summons  or  process,  or  served  with  notice  of,  or 
entitled  to  attend  any  proceedings ;”  and  under  Rule  4, 
that  interpretation  of  the  word  is  made  applicable  to  the 
Rules,  unless  there  is  something  in  the  subject  or  context 
repugnant  thereto. 

But,  if  that  interpretation  of  the  word  were  sufficient  to 
bring  these  respondents  within  its  meaning,  the  counterclaim 
can  be  only  against  the  claim  of  the  plaintiff ’ and  by  the 
same  section  and  Rule  the  word  “plaintiff”  is  not  to 
include  a person  asking  relief  by  way  of  counterclaim,  as 
these  appellants  do;  and  by  the  latter  words  of  Rule  373 
the  counterclaim  is  to  be  a cross-claim  against  the  original 
claim;  final  judgment  in  the  same  action  is  to  be  on  the 
original  and  its  cross-claim,  not  on  the  original  and  its 
cross-claim  and  the  counterclaim  and  its  cross-claim. 

Again,  in  this  group  of  Rules  a party  such  as  these 
respondents  are,  is  never  called  a defendant,  but  is  always 
referred  to  as  a “ person  and  generally  throughout  it  the 
word  “ defendant  ” is  used  as  meaning  a party  to  the  action 
against  whom  the  plaintiff  is  making  his  claim  ; in  Rule 
378  he  is  thus  referred  to  : — “ any  person  not  a defendant 
to  the  action ,”  the  words  used  in  Rule  373,  which  gives 
the  right,  being  “ a defendant  in  an  action .” 

Sub-section  12  of  sec.  52  of  the  Judicature  Act  does  not 
materially  aid  us,  for  the  words  “ all  such  remedies  as  any 
of  the  parties  thereto  may  appear  to  be  entitled  to  in 
respect  of  any  and  every  legal  or  equitable  claim,”  are 
limited  by  the  words  “ properly  brought  forward  by  them 
63 — VOL.  XVI.  O.P.R. 


480  ONTARIO  PRACTICE  REPORTS.  [VOL. 

respectively  in  such  cause  or  matter and  the  very  ques- 
tion here  is  whether  this  counterclaim  is  properly  brought 
forward  in  this  action. 

Apart  from  the  cases  upon  the  subject,  I therefore  con- 
clude that  the  pleading  in  question  is  not  warranted  by 
the  practice,  however  convenient,  or  otherwise,  it  might 
be  to  allow  it  to  stand  in  this  particular  case. 

Then  do  the  cases  decide  otherwise  ? 

The  Master  in  Chambers  thought  that  Borough  v.  James , 
W.  N.  1884,  p.  32,  and  Re  Salmon , 42  Ch.  D.  351,  afforded 
authority  for  a counterclaim  such  as  this ; but  that  is  not 
so ; they  were  cases  of  a counterclaim  by  a third  party 
against  whom  the  defendant  claimed  to  be  entitled  to  relief 
over  by  way  of  indemnity  or  contribution  under  the  third 
party  Rules — Rules  quite  different  from  the  group  applic- 
able to  this  case. 

Tolce  v.  Andrews,  8 Q.  B.  D.  428,  in  a Divisional  Court, 
is  a direct  authority  in  favour  of  such  a counterclaim  as 
that  in  question  by  a third  party  brought  in  under  the 
third  party  Rules ; and  is  a case  which  perhaps  might  aid 
indirectly  the  contention  in  support  of  this  pleading  ; but 
the  case  of  Street  v.  Grover,  2 Q.  B.  D.  498,  is  a direct 
authority,  of  a like  Court,  against  such  a counterclaim  as 
this  by  a person  brought  in,  as  these  respondents  were,  by 
a counterclaim  of  the  defendant  against  the  plaintiff  and 
him.  The  word  “ reply  ” was  used  in  the  Rule  there  in 
a question,  but  that  word  was  no  stronger  against  the 
pleading  there  in  question  than  the  word  “ defence  ” in 
our  Rules  is  against  the  pleading  here  in  question. 

So  that  the  last  named  case  is  a direct  authority  against 
the  Master’s  decision.  Neither  that  case  nor  Toke  v. 
Andrews  seems  to  have  been  cited  before  him. 

A decision  of  the  late  Chief  Justice  of  the  Common 
Pleas  Division  of  this  Court  in  a case  of  Green  v.  Thornton, 
referred  to  in  9 C.  L.  T.  Occ.  N.  139,  was  relied  upon  for 
the  respondents  as  directly  sustaining  their  pleading.  If 
I were  satisfied  that  that  learned  Judge  had  so  decided 
the  question,  my  labour  would  have  been  lighter : I would, 
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following  his  judgment,  have  at  once  dismissed  this 
appeal ; hut  I have  not  been  able  to  satisfy  my  mind  that 
he  did  in  that  case  uphold  a mere  counterclaim  such  as 
this  ; his  language,  as  there  reported,  is  that  the  pleading 
there  in  question  simply  allowed  the  third  person  “ to 
allege  other  grounds  of  defence  to  the  counterclaim  of  the 
defendant : ” if  that  were  so,  the  pleading  was,  strictly 
speaking,  a defence,  and  not  a counterclaim,  and  so  quite 
regular  in  substance,  if  not  in  form. 

The  cases,  therefore,  seem  to  me  against  rather  than  in 
favour  of  the  regularity  of  this  pleading. 

The  appeal  must  be  allowed  and  the  counterclaim  in 
question  must  be  struck  out ; costs  of  the  motion,  and  of 
this  appeal,  will  be  costs,  in  the  counterclaim  of  the  defen- 
dants, to  the  appellants  against  the  respondents  in  any 
event. 

If  the  matters  sought  to  be  set  up  by  way  of  counter- 
claim by  the  respondents  are  really  matters  of  defence  or 
set-off,  they  may  have  leave  to  so  plead  them  now. 

[An  appeal  from  this  decision  was  argued  before  a Divi- 
sional Court  on  the  25th  and  27th  May,  1895,  judgment 
being  reserved.] 
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Re  Ross,  Cameron,  and  Mallon,  Solicitors. 


Solicitor — Client's  Moneys — Payment  Over — Summary  Order — Partnership 
— Misconduct — Disputed  Account — Striking  Name  off  Roll. 

Upon  a summary  application  by  a client  for  an  order  for  payment  over 
by  three  solicitors  of  moneys  of  hers  alleged  to  be  in  their  hands  as  a 
firm,  and  in  default  for  an  order  striking  them  off  the  roll  : — 

Held,  that  no  professional  misconduct  being  suggested  against  two  of 
them,  one  of  whom  had  left  the  firm  before,  and  the  other  of  whom 
was  ignorant  of,  the  receipt  of  a large  sum  of  money  by  the  third,  the 
summary  order  asked  for  could  not  be  made  against  the  two,  although 
they  might  be  liable  in  an  action  : — 

Re  Toms  and  Moore,  3 Ch.  Chamb.  R.  41,  and  Re  McCaughey  and  Walsh , 
3 0.  R.  425,  followed  : — 

And,  it  appearing  that  the  third  solicitor  had  a sum  of  money  in  his 
hands  against  which  he  alleged  that  he  had  a claim  for  costs,  an  order 
wras  made  for  delivery  and  taxation  of  bills  of  costs  and  for  an  account- 
ing, and  for  payment  by  him  of  the  balance,  if  any,  found  due  : — 

But,  as  he  denied  that  any  balance  was  due  : — 

Held,  that  it  would  be  unfair  to  add  to  the  order  a provision  that  in  de- 
fault of  payment  his  name  should  be  struck  off  the  roll. 

Re  Bridgman,  16  P.  R.  232,  distinguished. 

[April  25,  1895. — Street,  J.] 


A summary  application  by  Sarah  F.  Hyslop  for  an  order 
for  payment  to  her  by  the  above  named  firm  of  solicitors 
of  $360,  the  moneys  of  the  applicant,  alleged  to  be  in  their 
hands,  as  solicitors  for  her,  and  in  default  to  strike  the 
names  of  the  three  members  of  the  firm  off  the  solicitors’ 
roll.  The  facts  are  stated  in  the  judgment. 

The  application  was  argued  before  Street,  J.,  in  Court, 
on  the  24th  April,  1895. 

6r.  G.  Mills,  for  the  applicant. 

F.  A.  Anglin,  for  Ross  and  Mallon,  two  of  the  solicitors. 
The  application  is  an  improper  one  as  regards  these  two 
solicitors.  Only  $10  was  received  by  the  firm;  the  rest  of 
the  moneys  were  received  by  Cameron  after  the  dissolu- 
tion of  the  firm,  and  $300  of  them  were  received  by  him 
under  a power  of  attorney  made  to  him  personally.  No 
personal  misconduct  on  the  part  of  these  two  solicitors 
being  shewn,  the  summary  jurisdiction  of  the  Court  will 
not  be  exercised  against  them  : Re  Laivrence,  2 Sm.  & Giff. 
367 ; Re  McCaughey  and  Walsh,  3 O.  R.  425 ; Stecher  v. 
Kralicic,  17  L.  T.  N.  S.  441. 


XVI.] 


RE  ROSS,  CAMERON,  AND  MALLON. 


483 


Shepley,  Q.  C.,  for  Cameron.  An  order  of  the  kind  asked 
for  by  the  applicant  should  not  now  be  made.  It  will  be 
time  enough  to  make  such  an  order  when  it  has  been 

O 

ascertained  that  the  solicitors  have  a balance  in  their 
hands  belonging  to  the  applicant.  Mr.  Cameron  has  a 
claim  for  costs,  but  has  not  yet  delivered  a bill.  The  order 
should  be  for  delivery  and  taxation  of  his  bill  under 
R.  S.  O.  ch.  147,  sec.  39,  and  Rule  1226. 

Mills , in  reply.  The  applicant  in  making  this  applica- 
tion has  followed  the  practice  laid  down  in  Re  Bridgman , 
16  P.  R.  232.  As  to  the  liability  of  the  firm,  I refer  to 
St.  Aubyn  v.  Smart , L.  R.  5 Eq.  183;  L.  R.  3 Ch.  646; 
Rhodes  v.  Moules,  [1895]  1 Ch.  236. 

Judgment  was  delivered  on  the  following  day. 

Street,  J. — The  affidavits  shew  the  receipt  by  Cameron, 
an  individual  member  of  the  firm  of  solicitors  against 
whom  this  application  is  made,  of  the  sum  of  $900  on 
behalf  of  the  applicant,  his  client,  and  that  only  $600  of 
the  amount  has  been  paid  to  her ; further  sums,  amount- 
ing in  all  to  $60,  were  paid  by  her  to  the  firm,  or  to 
Cameron  for  the  firm,  on  account  of  their  costs.  This  is 
an  application  for  an  order  that  they  be  ordered  to  pay 
over  to  her  the  $300  retained  out  of  the  $900,  and  the  $60 
paid  on  account  of  costs,  and  in  default  that  the  three 
members  of  the  firm  be  struck  off  the  roll. 

It  appears  plainly,  I think,  from  the  material  before  me 
that,  although  it  is  quite  possible  all  three  members  of  the 
firm  may  be  liable  to  the  client  in  an  action,  no  possible 
imputation  of  professional  misconduct  has  been  sustained 
or  can  be  suggested  against  the  partners  Ross  and  Mallon, 
the  latter  of  whom  had  left  the  firm  before  the  receipt  by 
Cameron  of  the  $900,  and  the  former  of  whom  appears  to 
have  been  quite  ignorant  of  the  fact  that  it  had  been 
received.  Of  the  $60  paid  by  the  petitioner  on  account  of 
costs,  $10  is  admittedly  chargeable  against  the  three  mem- 
bers of  the  firm  ; the  other  $50  was,  it  appears,  received  by 
Cameron  without  any  communication  being  made  to  them. 
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Cameron  claims  that  the  client  is  indebted  to  him  for 
costs  in  a large  sum.  Under  these  circumstances  I think 
the  client  is  not  entitled  to  the  summary  relief  she  asks- 
for  against  the  three  members  of  the  firm,  but  against 
Cameron  only : Re  Toms  and  Moore , 3 Ch.  Chamb.  R.  41 ; 
Re  McCaughey  and  Walsh,  3 0.  R.  425.  The  proper  order, 
I think,  will  be  that,  without  prejudice  to  any  action  she 
may  be  advised  to  bring  against  the  three  members  of  the 
firm  or  any  of  them,  the  solicitors  should  be  ordered  to 
bring  in  their  bills  of  costs  within  fourteen  days  ; and  such 
bills  are  to  be  referred  to  the  proper  officer  for  taxation 
they  are  to  give  credit  for  the  $10  admitted  to  have  been 
received  by  them  as  a firm  ; Cameron  is  to  be  charged 
with  the  $50  received  by  him,  and  with  the  $900  received 
by  him,  and  is  to  receive  credit  for  the  $600  and  the  costs, 
if  any,  taxable  to  him,  and  with  any  further  sums  paid  out 
by  him  or  by  the  firm  and  properly  chargeable  to  tho 
client,  and  is  to  pay  the  balance,  if  any,  found  due  by  him 
forthwith  after  the  confirmation  of  the  certificate  by  filing 
as  in  the  case  of  a Master’s  report. 

Where,  as  here,  it  is  disputed  that  any  balance  is  due  by 
the  solicitor  to  the  client,  I think  it  would  be  unfair  to  the 
solicitor  to  add  to  the  order  the  further  provision  which 
under  the  practice  laid  down  in  Re  Bridgman,  16  P.  R. 
232,  should  be  added  in  some  cases,  viz.,  that  in  default  of 
payment  his  name  be  struck  off  the  roll.  Such  a term  in 
an  order,  while  frequently  proper,  seems  an  uncalled  for 
slur  upon  a professional  man  who  has  merely  a disputed 
account  with  his  client  or  has  been  lax  in  rendering  his- 
bills  of  costs.  I leave  that  portion  of  the  relief  asked  for,, 
therefore,  until  after  the  certificate  and  taxation  are  com- 
pleted, when  a further  application,  if  necessary,  may  bo 
made. 

There  will  be  no  costs  of  the  application  against  the 
solicitors  Ross  and  Mallon.  The  other  costs  are  reserved 
until  after  the  report ; if  a balance  is  found  due  by 
CameronJ  he  should  be  ordered  to  pay  them ; if  none 
found  due  by  him,  the  applicant  should  be  ordered  to  pay 
them. 


XVI.] 


HAGER  V.  JACKSON. 


485 


Hager  v.  Jackson  et  al. 

Costs — Scale  of — Action  on  Bond — Penalty — Ascertainment  of  Amount 
Recoverable — R.  S.  0.  ch.  sec.  19. 

In  an  action  on  a bond  for  $500  given  to  secure  payment  of  costs  in  the 
Supreme  Court  of  Canada  in  a prior  action,  judgment  was  given  for 
the  plaintiff  for  $318.55,  the  amount  at  which  such  costs  were  taxed 
and  certified  in  the  Supreme  Court  : — 

Held,  that  the  amount  recovered  was  not  ascertained  by  the  act  of  the 
parties  or  by  the  signature  of  the  defendants,  within  R.  S.  0.  ch.  47, 
sec.  19,  and  the  plaintiff  was  entitled  to  costs  of  the  action  on  the  scale 
of  the  High  Court. 

[May  14,  1895 . —Falconbridge,  J.] 

An  appeal  by  the  defendants  from  a ruling  of  one  of  the 
taxing  officers  at  Toronto  that  the  costs  of  this  action 
should  be  taxed  on  the  scale  of  the  High  Court  of  Justice. 

The  action  was  brought  in  the  High  Court  against  the 
defendants  upon  a bond  given  by  them  in  the  penal  sum 
of  $500,  to  secure  the  plaintiff’s  costs  in  the  Supreme  Court 
of  Canada  of  an  appeal  to  that  Court  by  one  Clark,  a 
defendant  in  an  action  of  Hager  v.  O'Neill  and  Clark,  in 
which  the  present  plaintiff  was  also  plaintiff.  The  Supreme 
Court  dismissed  Clark’s  appeal  with  costs  to  the  plaintiff, 
which  were  taxed  at  $318.55.  The  statement  of  claim 
alleged  that  the  costs  were  taxed  at  that  amount  and  were 
unpaid,  and  claimed  the  amount  of  the  penalty,  $500. 

The  defendants  delivered  a statement  of  defence  in 
which  they  set  up  that  they  were  merely  sureties  for 
'Clark,  and  were  released  and  discharged  by  the  plaintiff 
giving  time  to  their  principal,  etc. 

The  action  was  tried  before  Meredith,  C.  J., ^without  a 
jury  at  Toronto,  on  the  25th  March,  1895,  and  judgment 
was  given  by  him  as  follows:  “I  direct  judgment  to  be 
entered  for  the  plaintiff*  for  the  sum  of  $318.55,  with 
interest  from  the  9th  day  of  April,  1894,  with  such  costs 
as  according  to  the  practice  of  the  Court  in  such  actions  as 
this  the  plaintiff  may  be  entitled  to,  and  with  the  right  of 
set-off,  if  any,  by  the  defendants  according  to^the  like 
practice.” 
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The  appeal  was  on  the  ground  that  the  plaintiff  might 
have  recovered  $318.55  in  a County  Court. 

By  sec.  19  of  the  County  Courts  Act,  R.  S.  O.  ch.  47,  it 
is  provided  that  the  County  Courts  shall  have  jurisdiction — 
“ 2.  In  all  causes  and  actions  relating  to  debt,  covenant 
and  contract,  to  $400,  where  the  amount  is  liquidated  or 
ascertained  by  the  act  of  the  parties  or  by  the  signature 
of  the  defendant.” 

The  appeal  was  argued  before  Falconbridge,  J.,  in 
Chambers,  on  the  19th  April,  1895. 

George  Boss,  for  the  defendants.  The  amount  is  ascer- 
tained by  the  signature  of  the  defendants  to  the  bond,  by 
which  they  became  responsible  for  such  amount  as  the 
Court  should  order  their  principal  to  pay.  They  make 
the  act  of  the  Court  in  ascertaining  the  amount  their  own 
act.  I refer  to  Watson  v.  Severn,  6 A.  R.  559  ; Durwin  v. 
McLean,  10  P.  R.  295  ; Re  Graham  v.  Tomlinson,  12  P.  R. 
367 ; Johnson  v.  Kenyon,  13  P.  R.  24;  Talbot  v.  Poole,  15 
P.  R.  99  ; Ostrom  v.  Benjamin,  21  A.  R.  467. 

MacGregor,  for  the  plaintiff.  If  the  bond  sued  on  is 
within  the  8 & 9 Will.  III.  ch.  11,  the  amount  recoverable  is 
in  the  nature  of  damages,  and  the  amount  recovered  being 
over  $200,  the  costs  are  taxable  on  the  scale  of  the  High 
Court.  Prior  to  this  statute  there  was  no  defence  at  law 
in  an  action  on  such  a bond ; the  defendant  was  driven 
into  equity  for  an  injunction  to  restrain  the  plaintiff  from 
enforcing  the  penalty,  where  an  issue  was  directed  to 
ascertain  the  actual  damage,  upon  payment  of  which  with 
costs,  a perpetual  injunction  was  granted  restraining  the 
plaintiff  at  law  from  proceeding  for  the  full  penalty.  By 
the  statute  the  defendant  is  allowed  to  plead  satisfaction 
by  payment  of  a less  sum  than  the  penalty  : Bullen  & 
Leake’s  Precedents  of  Pleading,  4th  ed.,  pp.  114,  115; 
Randall  v.  Burton,  23  U.  C.  R.  268.  This  is  a bond  to 
secure  performance  of  an  agreement,  and  is  within  the 
statute:  Hurst  v.  Jenkins,  5 B.  & C.  650.  In  Tuther  v. 
Caralampi,  21  Q.  B.  D.  414,  and  Gerrard,  v.  Clowes,  [1892] 
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2 Q.  B.  11,  it  was  held  that  a plaintiff  cannot  have  a 
summary  judgment  on  a bond  under  the  statute  of 
William.  The  amount  is  not  ascertained  by  the  act  of  the 
parties  : Robb  v.  Murray , 16  A.  R.  503  ; Re  McKay  v.  Mar- 
tin, 21  0.  R.  104  ; Plummer  v.  Goldwell,  15  P.  R.  144.  The 
defendants  were  not  parties  to  the  ascertainment  of  the 
amount  in  the  prior  action  : see  Thomson  v.  Eede,  22 
A.  R.  105  ; Ex  p.  Young,  17  Ch.  1).  668. 

Judgment  was  delivered  on  the  14th  May,  1895. 

Falconbridge,  J. — I think  that  the  taxing  officer  was 
right,  and  that  the  motion  must  be  dismissed  with  costs. 

The  result  of  the  somewhat  numerous  authorities  cited 
is  that  the  amount  recovered  here  is  not  liquidated  or 
ascertained  by  the  act  of  the  parties  or  by  the  signature  of 
the  defendants.  Even  the  taxation  of  the  costs  in  the 
Supreme  Court  was  not  an  “ act  ” of  these  defendants,  nor 
one  in  which  they  intervened  or  were  represented. 
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Lennox  v.  Star  Printing  and  Publishing 
Company  et  al. 

Security  for  Costs — Libel— Newspaper — R.  S.  0.  ch.  57,  sec.  9 — Defence — 
Denial — Good  Faith — Appeal. 

In  an  action  of  libel  against  the  publishers  and  editor  ot  a newspaper, 
the  defence  suggested  by  affidavits  filed  upon  an  application  under 
R.  S.  0.  ch.  57,  sec.  9,  for  security  for  costs,  was  that  the  statements 
complained  of  as  defamatory  did  not  refer  to  the  plaintiff. 

The  Judge  who  heard  an  appeal  from  an  order  made  by  a Master  for 
security,  being  of  opinion  that,  upon  the  fair  reading  of  the  statements 
complained  of,  they  did  refer  to  the  plaintiff : — 

Held,  that  it  did  not  appear  that  the  defendants  had  a good  defence  on 
the  merits,  and  that  the  statements  complained  of  were  published  in 
good  faith,  and  therefore  the  order  should  be  set  aside. 

Sivain  v.  Mail  Printing  Go.,  16  P.  R.  132,  distinguished. 

[May  2,  1895. — The  Master  in  Chambers .] 
[May  13,  1895.—  Rose,  J.] 

An  application  by  the  defendants  for  an  order  for 
security  for  costs. 

The  action  was  brought  b}^  Mr.  G.  L.  Lennox,  a barrister 
and  solicitor,  against  the  publishers  and  the  editor  of 
the  Evening  Star,  a newspaper  published  in  the  city  of 
Toronto,  for  libel. 

The  matters  complained  of  as  defamatory  appeared  in 
the  issues  of  the  newspaper  of  the  8th,  9th,  and  11th 
March,  1895.  The  material  portions  are  set  out  in  the 
judgment  of  Rose,  J.,  infra. 

The  plaintiff,  acting  as  solicitor  for  one  Green,  had 
written  a letter  to  the  defendants  complaining  of  some 
statement  made  in  the  newspaper  concerning  Green,  and 
the  first  of  the  articles  complained  of  in  this  action  was  a 
comment  upon  the  contents  of  this  letter. 

When  the  defendants’  application  for  securit}?-  was  made, 
a statement  of  claim  had  been  delivered,  but  no  statement 
of  defence.  The  affidavits  filed  by  the  defendants  stated 
that  the  remarks  made  in  the  articles  in  question  as  to  a 
class  of  “ shyster  ” lawyers  were  not  intended  to  refer  to 
the  plaintiff. 
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R.  S.  0.  ch.  57,  sec.  9,  provides  that,  “ In  an  action 
brought  for  libel  contained  in  a public  newspaper  * * 

the  defendant  may  * * apply  to  the  Court  or  a Judge 

for  security  for  costs,  upon  notice  and  an  affidavit  * * 

shewing  that  the  plaintiff  is  not  possessed  of  property 
sufficient  to  answer  the  costs  of  the  action  in  case  a verdict 
or  judgment  be  given  in  favour  of  the  defendant,  and  that 
the  defendant  has  a good  defence  upon  the  merits,  and 
that  the  statements  complained  of  were  published  in  good 
faith,  or  that  the  grounds  of  action  are  trivial  or  frivo- 
lous. * * n 

The  application  was  argued  before  the  Master  in  Cham- 
bers on  the  1st  May,  1895. 

Gunther,  for  the, defendants. 

Neville , for  the  plaintiff. 

Judgment  was  delivered  on  the  following  day. 

The  Master  in  Chambers. — The  officers  of  the  defen- 
dant company  have  filed  the  usual  affidavit  provided  by 
the  section  of  the  Act  in  question ; and,  although  the 
plaintiff’s  counsel  contended  that  upon  cross-examination 
these  officers  made  certain  admissions  that  shewed  that 
the  defendants  had  no  proper  defence  to  the  action  upon 
the  merits,  I am  unable  to  agree  to  that  contention  after  a 
perusal  of  the  examination. 

As  to  the  ability  of  the  plaintiff  to  pay  the  costs  of  the 
action  in  case  any  should  be  awarded  against  him.  He 
has  not  registered  the  conveyance  of  the  land  he  claims  to 
be  entitled  to,  but  his  counsel  undertakes  to  have  it  regis- 
tered in  case  the  property  is  found  to  be  of  sufficient 
value.  If  the  plaintiff  is  owner  of  the  property  free  from 
any  incumbrances,  I do  not  know  why  he  refuses  to  register 
Tiis  deed.  His  witnesses  swear  that  the  whole  of  the 
property  is  worth  $10,000.  The  plaintiff  claims  to  have 
a one-fourth  interest  in  it.  It  is  subject  to  a mortgage  of 
$5,000,  and  large  arrears  of  interest  and  taxes,  amounting 
65 — VOL.  XVI.  O.P.R. 


490  ONTARIO  PRACTICE  REPORTS.  [VOL. 

in  all  to  almost  $7,000.  If  this  sum  be  deducted  from  the 
value  as  sworn  to  by  the  plaintiff  s witnesses,  it  will  leave 
$3,000  to  be  divided  into  four  parts,  of  which  the  plaintiff 
claims  one,  or  $750.  There  is  an  execution  iu  the  sheriff’s 
hands  against  the  plaintiff  of  over  $300.  His  personal 
estate  is  composed  of  some  office  furniture,  worth,  say, 
$100,  and  debts  due  him  in  his  business  of,  say,  $200  or 
$300.  In  order  to  have  the  real  estate  made  available,  it 
may  be  necessary  to  have  a partition  of  the  property. 

Under  the  circumstances,  I am  of  opinion  that  the  plain- 
tiff is  not  possessed  of  sufficient  property  to  answer  the 
costs  of  the  action,  and  that  the  defendants  have,  by  their 
officers,  sworn  to  a good  defence  on  the  merits,  and  that 
the  usual  order  for  security  should  issue. 

The  plaintiff  appealed  from  this  decision,  and  his  appeal 
was  argued  before  Rose,  J.,  in  Chambers,  on  the  10th  May, 
1895. 

Neville , for  the  plaintiff. 

Gunther,  for  the  defendants,  relied  on  Svjain  v.  Mail 
Printing  Go.,  16  R R.  132;  Bennett  v.  Empire  Printing 
and  Publishing  Co.,  ib.  63 ; Georgian  Bay  Go.  v.  World 
Newspaper  Go.,  ib.  320. 

Judgment  was  delivered  on  the  13th  May,  1895. 

Rose,  J. — The  defence  set  up  by  the  affidavits  appears 
to  be  that  the  statements  complained  of  were  not  intended 
to  refer,  and  did  not  in  fact  refer,  to  the  plaintiff.  It  is 
clear  that,  if,  fairly  read,  they  appear  to  me  to  refer 
to  the  plaintiff,  then  the  fact  that  the  defendants  claim 
that  they  were  not  intended  to,  and  in  fact  did  not,  refer 
to  the  plaintiff,  does  not  make  it  to  appear,  or  does  not 
shew,  that  there  is  a good  defence  upon  the  merits,  and 
that  the  statements  complained  of  were  published  in  good 
faith. 

There  is  no  question  that  the  statements,  if  not  true, 
constitute  a most  hurtful  libel.  I have  read  the  articles 
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with  much  care.  The  defendants  had  been  much  irritated 
by  actions  of  libel  threatened  and  brought  against  them  ; 
and,  if  what  is  stated  is  true,  they  had  been  greatly  pro- 
voked. Then  comes  to  the  office  the  letter  written  by  the 
plaintiff.  This  quite  apparently  added  to  the  annoyance, 
and  an  editorial  with  a heading  calculated  to  attract 
attention  appears  in  the  issue  of  the  8th  March.  The 
threatened  action  is  referred  to  amongst  others,  and  in  the 
first  column  is  classed  among  “ vexatious  suits.” — “ When 
they  have  finished  it  is  proposed  to  lay  the  circumstances 
before  the  Provincial  Government  as  evidence  of  the  neces- 
sity for  legislation  to  protect  reputable  newspapers  from 
vexatious  suits.”  The  preceding  paragraphs  contain  an 
attack  upon  the  solicitors  who  had  brought  prior  vexatious 
suits.  Then  the  plaintiffs  letter  to  the  defendants  is 
published,  and  the  letter  and  the  writer  held  up  to  ridicule. 
— “ The  letter  made  the  whole  staff  weary,  and  they  one  and 
all  wanted  to  know  who  in  the  world  Mr.  Green  and  Mr. 
Lennox  were.  The  letter  was  passed  round,  and  each  one 
read  it  again  and  laughed  and  found  out  who  the  lawryer 
was.  A word  to  Mr.  Lennox,”  etc.— “ The  Star  is  weary 
of  the  annoyance  to  which  it  has  been  subjected,  and  it 
proposes  to  enter  a protest  which  the  legal  fraternity  will 
hear.  The  Star  has  a dollar  or  two  to  spare  to  put  a stop 
to  the  annoyance  of  vexatious  suits,  and  will  start  right 
now.” 

Having  regard  to  the  expressed  intention  “ to  lay  the 
circumstances  before  the  Provincial  Government,”  can 
there  be  any  doubt  that  the  plaintiff  is  here  charged,  as 
one  of  the  legal  fraternity,  with  instituting  vexatious  suits 
of  such  a character  as  to  render  necessary  a protest  that 
will  be  heard  even  if  the  Provincial  Government  has  to  be 
appealed  to  ? Or,  if  this  is  not  the  necessary  inference,  is 
it  not  a fair  one  ? 

The  article  then  goes  on  : — “ The  Star  knows  nothing  of 
the  lawyers  who  are  handling  these  three  cases  for  the 
plaintiffs.  The  Stars  solicitors  are  reputable  gentlemen, 
standing  well  in  the-  profession,  and  we  hope  the  lawyers 
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they  are  to  meet  in  these  cases  bear  equally  good  charac- 
ters. But  that  has  not  been  the  experience  in  the  past.” 

Then  follows  an  attack  upon  the  lawyers  who  acted  in 
the  former  suits,  and  a warning  to  “ the  next  shyster 
lawyer  who  undertakes  to  bulldoze  this  paper  into  buying 
him  off,”  and  a violent  attack  upon  “ fakir”  lawyers,  ending 
as  follows: — “These  are  the  kind  of  lawyers  the  Star 
intends  to  get  after.” 

Having  regard  to  the  fact  that  the  action  threatened  by 
the  plaintiff  is  classified  as  a vexatious  action  and  to  the 
extracts  above  given,  may  not  the  plaintiff  fairly  contend 
that  he  is  brought  within  the  “ kind  of  lawyers  the  Star 
intends  to  get  after.” 

I so  read  the  article.  When  first  I read  it,  I thought 
the  effect  of  the  editorial  was  to  charge  the  plaintiff  with 
encouraging  a vexatious  suit  and  with  being  one  of  the  class 
of  lawyers  that  the  public  should  be  protected  against. 

The  articles  found  in  the  next  day’s  issue — one  a letter 
signed  “ A Sufferer,”  and  one  a pretended  letter  signed 
“ Barrister,”  but  really  written  in  the  defendants’  office — 
clearly  refer  to  the  plaintiff  as  one  of  a class,  if  the  article 
in  the  issue  of  the  8th  refers  to  him ; and  so  also  as  to  the 
items  in  the  issue  of  the  11th. 

1 am  not  satisfied  by  what  is  made  to  appear  by  the  de- 
fendants that  they  have  a good  defence  on  the  merits,  and 
that  the  statements  complained  of  were  published  in  good 
faith,  and  therefore,  in  my  opinion,  the  order  for  security 
should  not  have  been  granted. 

I am,  I think,  not  departing  at  all  from  the  principle 
of  the  decision  in  Swain  v.  Mail  Printing  Go .,  16  P.  R. 
132,  where  the  learned  Chancellor  says  the  Judge  is  not  to 
try  the  merits  of  the  case  or  to  pass  upon  disputed  facts ; 
for  he  also  says:  “The  materials  under  oath  used  by  the 
applicant  are  to  be  weighed,  and  if  from  these  it  appears 
that  there  is  a good  defence  on  the  merits — that  is,  a primd 
facie  case  of  justification  or  privilege — one  which  ought  to 
succeed  if  it  is  not  answered  or  explained  away  at  the 
trial,  then  the  statute  is  satisfied  and  security  should  be 
ordered.” 
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Here,  as  I understand  it,  neither  justification  nor  privi- 
lege is  set  up,  but  simply  a denial  of  the  charge  of  defam- 
ing the  plaintiff,  and,  as  I read  the  article,  such  a defence  is 
not  made  out.  It  is  said  that  a jury  may  take  a different 
view  at  the  trial,  but  that  possibility  cannot  assist  the 
plaintiff’  now,  for,  according  to  my  reading  of  the  article,  a 
verdict  for  the  defendants  on  the  defence  raised  would  not 
be  in  accordance  with  the  evidence. 

The  appeal  must  be  allowed,  with  costs  in  the  cause  to 
the  plaintiff*  in  any  event. 


Halliday  v.  Township  of  Stanley. 

Venue — Change  of— Convenience — Appeal — New  Material — Change  of 
Circumstances. 

The  plaintiff’s  right  to  select  the  place  of  trial  is  not  lightly  to  be  inter- 
fered with,  where  it  has  not  been  vexatiously  chosen. 

And  where  the  defendants  in  moving  to  change  the  venue  to  the  county 
where  the  cause  of  action  arose  did  not  shew  a considerable  preponder- 
ance of  convenience  in  favour  of  the  change,  their  application  was 
refused  ; and  the  refusal  was  affirmed  on  appeal  to  a Divisional  Court. 
Held,  also,  that  the  appeal  must  be  dealt  with  on  the  facts  as  they  were 
exhibited  before  the  Master  and  Judge  in  Chambers,  although  since  their 
orders  the  trial  had  been  postponed  from  the  spring  to  the  autumn  ; 
the  Court  ought  not  to  look  at  new  material,  nor  listen  to  suggestions  of 
possible  changes,  unless,  in  a proper  case,  to  allow  a new  substantive 
application  to  be  made. 

[May  23,  1895. — The  Queen's  Bench  Division.] 

An  appeal  by  the  defendants,  the  corporation  of  the 
township  of  Stanley,  from  an  order  of  Rose,  J.,  in 
Chambers,  affirming  an  order  of  the  Master  in  Chambers, 
dismissing  an  application  by  the  defendants  to  change  the 
place  of  trial  from  Sarnia,  in  the  county  of  Lambton,  to 
Goderich,  in  the  county  of  Huron. 

The  action  was  brought  for  damages  for  injuries  received 
by  the  plaintiff'  owing  to  the  alleged  negligence  of  the 
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defendants  in  not  keeping  in  proper  repair  a road  in  the 
township,  over  which  the  plaintiff  was  driving  when  she 
met  with  an  accident  which  caused  the  injuries  complained 
of.  The  township  of  Stanley  is  in  the  county  of  Huron, 
and  the  cause  of  action,  therefore,  arose  in  that  county. 

The  defendants’  officers  swore  that  they  would  require 
at  the  trial  twelve  witnesses,  eleven  of  whom  lived  in  the 
township  of  Stanley,  and  one  in  the  county  of  Perth. 

The  plaintiff  swore  that  she  herself  lived  in  Sarnia  and 
seven  of  her  nine  witnesses  also  lived  there,  while  two 
lived  in  the  township  of  Stanley.  She  also  swore  that  in 
her  belief  there  would  be  a great  danger  that  she  would 
not  have  a fair  trial  in  the  county  of  Huron ; and  that 
she  had  not  sufficiently  recovered  from  her  injuries  to 
travel  to  Goderich,  but  that  she  could  without  risk  to  her- 
self be  carried  to  the  court  house  at  Sarnia  to  give  evidence 
on  her  own  behalf. 

The  order  of  the  Master  in  Chambers  was  made  on  the 
2nd  March,  1895,  and  that  of  Rose,  J.,  on  the  8th  March, 
and  notice  of  trial  was  given  by  the  plaintiff  for  the  Sarnia 
Assizes  which  began  on  the  19th  April  following,  but  the 
trial  was  postponed  owing  to  the  illness  of  a witness  for 
the  defendants.  Therefore,  when  the  appeal  came  before 
this  Court  the  action  was  in  a different  position,  inasmuch 
as  the  trial  could  not  take  place  either  at  Sarnia  or 
Goderich  until  the  following  Autumn  ; and  leave  was  asked 
upon  the  appeal  to  read  further  affidavits  as  to  witnesses, 
and  it  was  also  suggested  that  when  the  Autumn  Assizes 
came  on  the  plaintiff  would  have  recovered  and  be  able  to 
attend  at  Goderich. 


The  appeal  was  argued  before  a Divisional  Court  com- 
posed of  Falconbridge,  and  MacMahon,  JJ.,  on  the  21st 
May,  1895. 

Garrow,  Q.  C.,  and  Douglas  Armour,  for  the  defendants. 

L.  G.  McCarthy,  for  the  plaintiff. 

Greey  v.  Siddall,  12  P.  R.  557  ; Standard  Drain  Pipe 
Co.  v.  Town  of  Fort  William,  16  P.  R.  404  ; and  cases  there 
cited,  were  referred  to. 
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Judgment  was  delivered  on  the  23rd  May,  1895. 

Falconbridge,  J. — I take  it  to  be  unquestionable  that 
we  must  deal  with  this  appeal  on  the  facts  as  they  were 
exhibited  to  the  learned  Master  and  to  the  learned  Judge 
whose  decision  is  under  review,  and  that  we  ought  not  to 
look  at  new  material  or  listen  to  suggestions  of  possible 
changes  in  the  physical  condition  of  the  plaintiff,  unless  it 
might  be,  in  a proper  case,  to  allow  a new  substantive 
application  to  be  made. 

The  opinion  of  the  majority  of  the  Judges  is  that  the 
plaintiff’s  right  to  select  the  place  of  trial  is  not  lightly  to 
be  interfered  with  where  it  has  not  been  vexatiously 
chosen  by  him.  We  cannot  say  in  this  case  that  the 
defendants  have  shewn  an  “ overwhelming,”  or  even  a “ con- 
siderable,” preponderance  of  convenience,  and  in  my 
opinion  the  appeal  must  be  dismissed  with  costs,  to  be  costs 
in  the  cause  to  the  plaintiff  in  any  event.  This  is  apart 
altogether  from  the  question  of  the  plaintiff’s  physical 
disability,  and  from  the  suggestion  that  as  fair  a trial  can- 
not be  had  in  Huron  as  in  Lambton. 

MacMahon,  J.,  concurred. 

Order  accordingly. 
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Clouse  v.  Coleman. 

Discovery — Bodily  Injury — Examination  by  Medical  Practitioner — Viet . 
ch.  11(0.  ) — Questions. 

The  statute  54  Viet.  ch.  11  (0.),  by  which  it  is  provided  that  an  order 
may  be  made  directing  that  the  person  in  respect  of  whose  bodily  in- 
jury damages  or  compensation  is  sought  in  an  action  “shall  submit 
to  be  examined  by  a duly  qualified  practitioner,”  does  not  authorize  the 
putting  of  questions  by  the  medical  practitioner  to  the  examinee. 

[May  31,  1895. — The  Queen's  Bench  Division .] 

An  appeal  by  the  plaintiff  from  an  order  of  the  Master 
in  Chambers,  made  on  the  application  of  the  defendant, 
requiring  the  plaintiff  to  submit  to  a new  examination  by 
a medical  practitioner  and  to  answer  questions  as  to  his 
past  state  of  health. 

The  action  was  for  damages  for  bodily  injuries  sustained 
by  the  plaintiff  when  knocked  down  by  a baker’s  waggon 
belonging  to  the  defendant. 

By  54  Viet.  ch.  11  (0.)  it  is  provided  as  follows:  “In 
any  action  brought  to  recover  damages  or  other  compen- 
sation for  or  in  respect  of  bodily  injury  sustained  by  any 
person,  a judge  of  the  Court  wherein  the  action  is  pending 
* * may  order  that  the  person  in  respect  of  whose 

injury  damages  or  compensation  is  sought  shall  submit  to 
be  examined  by  a duly  qualified  medical  practitioner  who 
is  not  a witness  on  either  side,  and  may  make  such  order 
respecting  such  examination  and  costs  thereof  as  he  may 
think  fit  * * ” 

An  order  was  made  for  an  examination  of  the  plaintiff 
by  a surgeon,  in  pursuance  of  this  section,  and  under  it  the 
plaintiff  submitted  to  a physical  examination,  but  refused 
to  answer  certain  questions  put  by  the  surgeon. 

Upon  the  application  of  the  defendant,  the  Master  there- 
upon made  the  order  appealed  against. 

The  appeal  was  brought  in  the  first  instance  before  a 
Judge  in  Chambers,  and  was  by  him  referred,  with  the 
consent  of  both  parties,  to  a Divisional  Court  of  the 
Queen’s  Bench  Division. 
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The  appeal  was  argued  before  Falconbridge  and 
Street,  JJ.,  on  the  31st  May,  1895. 

H.  S.  Osier , for  the  plaintiff. 

Bristol,  for  the  defendant.  The  physical  examination  is 
of  little  use  unless  the  medical  practitioner  is  permitted  to 
question  the  examinee  at  the  same  time.  The  word 
“ examined”  in  the  statute  covers  such  questioning  as  may 
be  necessary  to  enable  the  examining  surgeon  to  form  an 
intelligent  opinion. 

At  the  close  of  the  argument  the  judgment  of  the  Court 
was  delivered  by 

Falconbridge,  J. — We  have  to  look  at  the  mischief 
intended  to  be  remedied  by  the  statute : before  it  was- 
passed,  the  defendant  could  interrogate  the  plaintiff  fully 
as  to  his  injuries,  but  could  not  have  an  examination  of 
his  person.  To  permit  the  plaintiff  to  be  physically 
examined  by  a surgeon  is  a sufficient  invasion  of  his 
personal  rights  without  giving  the  surgeon  the  right  to 
hold  an  inquisition  on  him.  The  statute  should  be  con- 
strued strictly,  and  confined  to  a physical  examination  of 
the  person,  the  defendant  still  having  the  right  to  put 
questions  upon  the  ordinary  examination  for  discovery. 
If  the  word  “ examined  ” had  been  intended  to  include  the 
putting  of  questions,  it  is  probable  that  some  provision 
would  have  been  made  for  the  answers  being  given  under 
oath.  The  appeal  is  allowed  with  costs  here  and  below  to 
the  plaintiff  in  any  event. 

[Leave  to  appeal  from  this  decision  was  refused  by  the 
Court  of  Appeal  on  the  25th  June,  1895.] 
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Re  Macdonald  et  al.,  Solicitors. 

Costs — Solicitor  and  Client — Taxation — Application  by  Solicitor — Retainer 
— Dispute — Taxation  as  to  Quantum — Liability. 

Where  one  of  two  alleged  clients,  against  whom  solicitors  seek  to  obtain 
a taxation  of  certain  bills  of  costs,  disputes  the  retainer,  the  usual  order 
for  taxation  should  be  made  against  the  unresisting  client,  such  taxa- 
tion to  be  on  notice  to  the  other,  with  liberty  to  him  to  attend  and 
intervene,  and  to  be  conclusive  against  him  as  to  the  quantum  of  liabi- 
lity in  case  he  is  ultimately  found  liable  in  the  dispute  as  to  the  retainer. 
In  re  Jones,  36  Ch.  D.  105  ; In  re  Salaman,  [1894]  2 Ch.  201  ; and  In  re 
Totten , 27  U.  C.  R.  449,  discussed. 

Decision  of  Street,  J.,  reversed  ; Meredith,  J.,  dissenting. 

[February  9,  1895. — Street,  J.] 

[May  27,  1895.  — The  Chancery  Division .] 

The  solicitors  applied  to  the  Master  in  Chambers,  upon 
notice  to  Messrs.  Rattray  & Co.,  and  one  Adair,  for  an 
order  for  the  taxation  of  certain  bills  of  costs.  Rattray  & 
Co.  did  not  appear  upon  the  motion.  Adair  did  appear 
and  disputed  the  retainer  of  the  solicitors.  Evidence  was 
given  upon  this  question  of  retainer  by  both  parties,  and 
the  Master  in  Chambers  made  an  order  for  the  taxation 
of  the  bills  of  costs  against  both  Rattray  & Co.  and  Adair, 
but  by  such  order  reserved  to  Adair  the  right  to  dispute 
the  retainer  by  him  of  the  solicitors  upon  any  application 
or  action  they  might  make  or  bring  against  him  upon  the 
bills  of  costs,  and  reserved  also  the  costs  of  the  application 
until  further  order. 

Adair  appealed  from  this  order,  upon  the  ground  that 
he  did  not  retain  the  solicitors,  and  until  the  question  of 
retainer  was  disposed  of,  no  order  for  taxation  should 
be  made  against  him. 

The  appeal  was  argued  before  Street,  J.,  in  Chambers, 
on  the  7th  February,  1895. 

IF.  H.  Blake,  for  Adair. 

Aylesworth,  Q.  C.,  for  the  solicitors. 

Judgment  was  delivered  on  the  9th  February,  1895. 
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’Street,  J. — I have  been  able  to  find  no  case  in  which 
upon  the  application  of  a solicitor  for  taxation  of  a bill  of 
costs,  where  the  alleged  client  appears  and  absolutely  dis- 
putes any  retainer  whatever,  the  order  for  taxation  has 
been  made,  and  the  question  of  retainer  has  been  with- 
drawn from  consideration  altogether  and  left  for  determi- 
nation in  some  future  independent  proceeding  or  action. 
There  are  cases  under  the  former  equity  practice  where,  the 
client  disputing  the  retainer,  the  question  of  retainer  and 
taxation  were  both  referred  to  the  taxing  officer ; but  it 
seems  to  me  to  be  reversing  the  proper  order  of  events  to 
allow  a solicitor  to  put  his  alleged  client  to  the  expense  of 
a taxation  without  requiring  him  first  to  shew  that  he  has 
any  claim  upon  him  for  the  bill  when  taxed.  No  doubt, 
if  we  assume  that  the  client  will  ultimately  be  shewn  to 
be  liable,  the  proceeding  is  not  without  advantages  to  both 
parties ; but  if  the  solicitor  fail  in  establishing  any 
retainer,  the  alleged  client  will  wonder  why  he  should 
have  been  required  to  attend  the  taxation  of  a bill  of  costs 
in  which  he  has  no  interest. 

In  my  opinion,  the  order  for  taxation  here  should  not 
have  been  made  as  against  Adair,  even  though  his  liability 
to  pay  has  been  expressly  reserved  to  be  dealt  with  in 
some  future  proceeding  ; and  the  order  for  taxation  should 
be  amended  so  as  to  be  confined  to  the  bill  of  costs 
delivered  to  J.  Rattray  & Co. ; the  order  as  amended  may 
express  that  it  is  made  without  prejudice  to  any  other 
proceedings  which  the  solicitors  may  take  for  the  recovery 
of  their  bill  of  costs  as  against  Adair.  The  solicitors 
should  pay  the  costs  of  Adair  here  and  below. 

The  solicitors  appealed  from  this  decision,  and  their 
appeal  was  argued  before  Boyd,  C.,  and  Robertson  and 
Meredith,  JJ.,  on  the  22nd  February,  1895. 

Aylesivorth,  Q.  C.,  for  the  solicitors. 

W.  H.  Blake , for  Adair. 

Judgment  was  delivered  on  the  27th  May,  1895. 
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Boyd,  C. — In  strictness  the  solicitor  may  take  out  the 
common  order  to  tax  his  own  costs,  even  though  he  knowrs 
that  the  alleged  client  disputes  the  retainer  as  to  the  whole 
bill,  and  under  such  an  order  the  client  is  at  perfect 
liberty  to  dispute  every  item  in  the  bill  on  the  ground  of 
“ no  retainer : ” In  re  Jones,  36  Ch.  D.  105.  But  in  such  a 
case  it  is  not  well  to  force  the  client  to  contest  the  ques- 
tion of  retainer  before  the  Master,  if  he  desires  it  to  be 
tried  by  a Judge  or  a jury;  and  to  accomplish  this  the 
taxation  should  be  limited  to  the  quantum  of  liability. 

In  the  present  case  there  is  a dispute  as  to  the  liability  of 
Adair  to  contribute  to  the  payment  of  the  solicitors’  costs — 
but  Adair  has  an  undoubted  right  to  be  present  at  the 
taxation  as  against  the  clients  who  are  unquestionably 
liable  to  pay.  In  such  circumstances  the  Court  will  seek 
to  avoid  a multiplicity  of  taxations,  and  to  this  end  will 
direct  a single  taxation  in  the  presence  of  all  parties : 
see  In  re  Salaman,  [1894]  2 Ch.  201. 

This  order  should  be  so  shaped  as  to  accomplish  this 
result.  Tax  costs  as  usual  against  Battray,  and  let  this 
taxation  be  upon  notice  to  Adair,  who  is  to  be  at  liberty 
to  attend  and  intervene  if  so  advised.  The  taxation  to  be 
conclusive  as  to  the  quantum  of  liability,  in  case  Adair  is 
ultimately  found  liable  to  contribute,  and  the  costs  of 
application  and  taxation  as  to  Adair  to  be  disposed  of  by 
a Judge  after  his  liability  to  pay  has  been  determined. 
There  should  be  no  costs  of  first  order  and  that  in  appeal, 
but  costs  should  begin  as  if  first  application  were  made  to 
the  Divisional  Court. 

Robertson,  J.,  concurred. 

Meredith,  J. — Whatever  may  have  been  the  practice 
in  the  Court  of  Chancery  in  the  days  when  witnesses  were 
not  examined  before  the  Judge  who  decided  the  issues 
between  the  parties  in  a suit,  I can  have  no  manner  of 
doubt  that  in  these  days,  in  such  cases  as  this,  where 
there  is  a denial,  in  good  faith  and  not  unreasonably,  of 
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any  liability  for  any  part  of  the  costs  in  question,  the 
alleged  client  should  not  be  deprived  of  the  ordinary  right 
of  trial  of  his  defence  by  Judge  or  jury,  according  to  the 
character  of  the  issue,  in  the  same  manner  as  any  other 
defendant ; ought  not,  but  in  very  exceptional  cases,  if  at 
all,  to  be  compelled  to  have  such  an  issue  tried  and  deter- 
mined by  a taxing  officer. 

In  delivering  the  judgment  of  the  Court  of  Queen’s 
Bench  in  the  case  In  re  Totten,  27  U.  C.  R.  449,  Morrison,  J., 
used  these  words  : “ The  question  of  retainer  is  one  of 
fact,  and  the  attorney  has  a right  to  have  it  determined 
by  a jury.”  In  that  case  the  attorney  was  objecting  to 
an  order  made  for  the  taxation  of  a bill,  reserving  the 
right  to  dispute  the  retainer.  With  even  greater  force, 
one  would  think,  a person  sought  to  be  charged  as  a client 
might  claim  the  right  of  trial  by  jury  of  such  a question  : 
see  Ex  p.  Litton,  13  Ch.  D.  318  ; In  re  Park,  41  Ch.  D. 
326  ; and  In  re  Johnson,  1 Jur.  N.  S.  1140. 

Here  it  is  the  solicitors  who  seek  the  taxation  : their 
admitted  clients  do  not  ask,  and  apparently  do  not  desire, 
it : the  person  denying  the  retainer  opposes  it : it  is  really 
sought  against  him  alone. 

I quite  agree  with  the  learned  Judge  at  Chambers, 
that  it  would  ordinarily  be  quite  reversing  the  proper 
order  of  things  to  direct  a taxation  to  ascertain  the 
amount  of  a bill  of  costs,  before  determining  the  question 
whether  in  point  of  fact  or  law  there  is  any  liability  at 
all  in  respect  of  it.  In  ordinary  cases  one  would  be  very 
much  surprised  at  any  claim  or  demand  for  a reference  to 
a Master  to  ascertain  and  state  how  much  is  due  to  a 
plaintiff  without  first  determining  a bond  fide  question 
whether  the  defendant  is  at  all  liable.  Why  should  the 
case  be  different  merely  because  it  is  a solicitor  who  is 
making  a claim  for  services  alleged  to  have  been  rendered  ? 

Again,  I fail  to  perceive  what  is  to  be  gained  by  a tax- 
ation now  : what  need,  from  the  solicitors’  point  of  view, 
there  can  be  for  it.  They  render  their  bill,  and,  after  the 
lapse  of  the  month,  can  sue  upon  it.  It  is  their  right  to  sue 
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without  any  taxation  : the  risk  is  that  of  the  alleged  client. 
If  he  fail,  he  can  then  have  it  only  “ under  special  circum- 
stances, to  be  proved  to  the  satisfaction  of  the  Court  or 
Judge  to  whom  the  application  for  the  reference  is  made  : 
see  It.  S.  O.  1887  ch.  147,  sec.  34.  So  nothing  stands  in 
the  way  of  these  solicitors  bringing  their  action  now 
against  this  respondent,  if  they  want  to  have  the  question 
of  his  liability  to  them  for  these  costs,  or  any  part  of  them, 
determined. 

If  it  is  not  in  their  own  interest  directly  that  the  tax- 
ation is  sought ; if  it  is  sought  because  it  may  be  that  the 
only  claim  which  can  be  made  against  the  respondent  is 
that  he  is  liable  to  contribute  to  their  clients  a portion  of 
the  amount  which  shall  be  paid  by  them  for  these  costs, 
that  gives  no  right  or  excuse  to  the  solicitors  to  tax 
against  him  : their  right  is  to  tax  against  their  clients,  and 
that  they  can  do  if  they  please,  though  there  seems  to  be 
no  need  for  it.  A person  not  chargeable  as  principal,  but 
liable  to  pay,  may,  under  sec.  42,  have  a taxation ; but 
a solicitor  cannot  have  an  order  for  taxation  against  any 
one  not  liable  to  him : see  sec.  42  of  the  Act,  and  Con. 
Rule  1229. 

But  laying  altogether  out  of  consideration,  for  the  mo- 
ment, the  respondent’s  rights,  I can  perceive  no  such  diffi- 
culty in  the  solicitors’  way  as  should  induce  the  Court  to 
strive  to  aid  this  motion.  The  solicitors  can  sue  upon  the 
bill,  and  their  admitted  clients  can  claim  relief  over  against 
the  respondent,  and  so  all  questions  of  liability  can  at  first, 
as  they  must  some  time,  be  conveniently  determined.  The 
admitted  clients  do  not  seek  or  desire  this  taxation  ; nothing 
is  in  any  case  gained  by  having  it  now  ; it  will  be  just  as 
effectual  for  all  purposes  after  as  before  trial:  whilst,  if 
this  respondent  be  right,  it  would  be  a futile  and  senseless 
thing,  and  a troublesome  and  expensive  proceeding,  so  far 
as  he  is  concerned,  without  any  provision  made  even  for 
his  party  and  party  costs,  if  he  eventually  succeed. 

I find  no  authority  in  conflict  with  the  opinion  of  the 
learned  Judge  at  Chambers. 
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In  re  Salaman,  [1894]  2 Ch.  201,  which  has  been  re- 
ferred to,  decides  merely  that  where  there  are  separate 
retainers,  each  client  in  strictness  has  a right  to  have  the 
solicitor’s  bill  taxed  without  serving  any  person  other  than 
the  solicitor,  but  that,  in  order  to  prevent  multiplicity  of 
taxations,  the  Court  will,  as  far  as  possible,  direct  a single 
taxation  in  the  presence  of  all  parties  interested.  The 
case  was  a very  different  one  from  this  ; none  of  the  ques- 
tions we  have  to  deal  with  arose  or  could  have  arisen  in 
that  case. 

In  In  re  Jones,  36  Ch.  D.  105,  no  claim  seems  to  have 
been  made  to  a trial  by  Judge  or  jury ; the  question 
seems  to  have  been  one  of  regularity  of  proceedings : 
whether  the  common  ex  parte  order  for  taxation  was  im- 
proper ; that  the  application  ought  to  have  been  made  to 
the  Court  on  motion,  because  the  retainer  was  mainly  dis- 
puted ; there  were  a few  items  of  the  bill  admitted  to  be 
rightly  chargeable.  1 cannot  perceive  how  this  case  ma- 
terially makes  in  favour  of  these  solicitors ; if  it  did,  its 
weight  has  gone  since  the  case  of  In  re  Hilliard,  7 Times 
L.  R.  753,  and  35  Sol.  J.  698  ; and,  if  it  did,  altogether  a part 
from  what  was  said  in  the  Hilliard  case,  I would  prefer, 
and  consequently  give  effect  to,  the  judgment  in  appeal 
here. 

In  In  re  Totten,  27  U.  C.  R.  449,  the  Court  of  Queen’s 
Bench  of  this  Province,  having  regard  to  the  language  of 
our  Act,  and  the  different  wording  of  the  English  Act, 
after  consideration,  determined  that  a taxation  could  not 
proceed  under  our  Act,  saving  the  question  of  retainer 
for  subsequent  determination.  That  was  certainly  the 
case  of  an  application  by  the  client,  but  the  judgment  is 
not  based  upon  that  fact ; it  proceeds  upon  the  wording 
of  the  48th  section,  which  makes  no  distinction  between  a 
taxation  at  the  instance  of  a client  and  one  at  the 
instance  of  the  solicitor : that  distinction  is  made  in  the 
Jones  case,  36  Ch.  D.  105,  based  upon  the  authorities  there 
cited,  the  English  Act,  as  before  remarked,  being  different 
from  ours  upon  this  subject  of  the  right  to  reserve  the 
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question  o£  retainer  to  be  determined  after  the  taxation  : 
see  Con.  Rule  1226. 

And,  after  all,  the  learned  Master  in  Chambers  having 
conceded  practically  the  respondent’s  right  of  trial  by 
Judge  or  jury,  can  the  applicants’  case  be  put  higher  than 
this  : that  they  claim  that  it  would  be  more  convenient  to 
tax  now  and  try  afterwards  : and  so  it  is  really  an  appeal 
against  an  exercise  of  discretion  by  the  learned  Judge  at 
Chambers,  with  which  we  ought  not  to  interfere,  even  if  I 
am  wrong  in  the  view  I have  expressed  upon  the  main 
questions. 

Agreeing  entirely,  as  I do,  with  the  views  expressed  by 
the  learned  Judge  at  Chambers  in  his  considered  judg- 
ment, I would  dismiss  the  appeal  with  costs. 

W.  H.  Blake , for  Adair,  asked  for  leave  to  appeal  to  the 
Court  of  Appeal. 


Granted. 
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Pollard  v.  Wrtght  et  al. 

Venue — Change  of— Cause  of  A ction — Residence  of  Parties — 58  Viet.  eh. 

13,  sec.  21  ( 0.) — “ Good  Cause.” 

By  sec.  21  of  58  Viet.  ch.  13  (0. ) it  is  provided  that  every  action  in  the  High 
Court  shall  be  tried  in  the  county  in  which  the  cause  of  action  arises,  in 
case  all  the  parties  reside  in  that  county,  provided  that,  “ for  good  cause 
shewn,”  a Judge  may  order  the  action  to  be  tried  in  another  county  : — 
Held , that  this  applied  to  an  action  pending  before  it  was  passed  ; and 
that  where  the  cause  of  action  arose  and  all  the  parties  resided  in  one 
county  a very  strong  case,  which  had  not  here  been  made  out,  would 
have  to  be  made  before  a trial  in  another  county  would  be  ordered. 

[June  1,  1895. — The  Chancery  Division.'] 

An  appeal  by  the  defendant  Milling  from  an  order  of 
Falconbridge,  J.,  in  Chambers,  allowing  an  appeal  by  the 
plaintiff  from  an  order  of  the  local  Judge  at  Picton  whereby 
the  place  of  trial  was  changed  from  Picton  to  Napanee,  and 
changing  it  back  to  Picton. 

The  action  was  brought  against  the  defendant  John- 
ston  for  damages  for  enticing  away  from  her  home 
and  seducing  the  daughter  of  the  plaintiff,  and  against  the 
defendants  Wright  and  Milling  for  conspiring  with  and 
assisting  the  defendant  Johnston  to  entice  her. 

The  application  to  the  local  Judge  was  launched  on  the 
5th  April,  1895.  In  support  of  it  the  defendant  Milling 
made  an  affidavit  in  which  he  stated  that  the  Spring 
Assizes  at  both  Picton  and  Napanee  had  been  appointed 
for  the  30th  April,  1895 ; that  he  himself  lived  in 
Napanee  and  would  be  a necessary  witness  on  his  own 
behalf  ; and  that  ten  other  necessary  witnesses  on  his 
behalf  also  lived  in  Napanee.  By  the  affidavit  of  another 
person,  filed  in  support  of  the  application,  it  was  stated 
that  all  the  parties  to  the  action  resided  and  the  cause  of 
action  arose  in  the  county  of  Lennox  and  Addington. 

In  answer  to  the  application  the  affidavit  of  the  plain- 
tiff's solicitor  was  filed,  in  which  he  stated  that  from 
inquiries  made  by  him  he  believed  navigation  would  be 
open  in  the  Bay  of  Quints  before  the  30th  April,  1895, 
and  that  the  witnesses  on  behalf  of  the  defendant  Milling 
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could  easily  and  cheaply  go  by  boat  from  Napanee  to* 
Picton  ; that  at  the  trial  the  plaintiff  would  be  a necessary 
witness  on  his  own  behalf,  and  intended  to  call  on  his 
behalf  three  other  witnesses  who  resided  in  the  same  place 
as  he  did,  viz.,  Adolphustown,  which  is  in  the  same  county 
as  Napanee,  but  about  twenty  miles  from  it,  and  only  six 
miles  from  Picton,  and  also  one  witness  who  lived  at 
Picton,  and  two  about  seven  miles  from  Picton. 

On  the  11th  April,  1895,  the  local  Judge  made  his 
order  changing  the  place  of  trial  to  Napanee,  deciding  that 
the  preponderance  of  convenience  was  in  favour  of  a trial 
there. 

The  plaintiff’s  appeal  from  this  order  was  argued  before 
Falconbridge,  J.,  in  Chambers,  on  the  19th  April, 
1895',  and  on  the  following  day  he  gave  judgment  upon 
the  appeal  and  ordered  that  the  place  of  trial  should  be 
changed  back  to  Picton,  saying  : — 

“ The  geography  of  the  counties  of  Prince  Edward  and 
Lennox  and  Addington  renders  less  potent  than  usual  the- 
argument  based  on  the  convenience  of  the  parties.  I 
gather  from  the  judgment  of  the  learned  local  Judge  that 
he  would  not  have  found  the  preponderance  of  conveni- 
ence and  expense  so  great  as  to  induce  him  to  change  the 
place  of  trial,  had  it  not  been  for  the  possibility  of  navi- 
gation not  being  open  on  the  30th  inst.  Mr.  Widdifield’s 
affidavit  places  it  beyond  reasonable  doubt  that  navigation 
will  be  open  before  that  date.” 

On  the  16th  April,  1895,  the  Law  Courts  Act,  1895r 
58  Viet.  ch.  13  (0.),  received  the  assent  of  the  Lieutenant- 
Governor;  and  by  sec.  21,  which  came  into  force  at 
once,  it  was  provided  as  follows  : — 

“ Every  action  in  the  High  Court  shall  be  tried  in  the 
county  in  which  the  cause  of  action  arises,  in  case  all  the 
parties  to  such  action  reside  in  that  county,  provided 
always  that  a judge  of  the  High  Court  may,  on  applica- 
tion by  either  party  to  the  action,  and  for  good  cause 
shewn,  order  the  action  to  be  tried  in  another  county,  on 
such  terms  as  to  him  may  seem  proper.” 
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This  enactment  was  not  brought  to  the  notice  of 
Falconbridge,  J.,  upon  the  appeal  to  him,  and,  in  fact, 
the  counsel  engaged  were  not  then  aware  of  it. 

The  defendant  Milling’s  appeal  from  the  order  of 
Falconbridge,  J.,  was  heard  by  a Divisional  Court,  com- 
posed of  Boyd,  C.,  and  Meredith,  J.,  on  the  1st  June, 
1895. 

Hasten , for  the  appellant,  relied  upon  the  enactment 
above  quoted. 

G.  H.  Widdifield,  for  the  plaintiff,  contended  that  the 
case  was  one  within  the  proviso  of  the  enactment. 

The  Court  held  that  the  statute  was  applicable  to  the 
pending  action  and  completely  covered  the  question  raised 
by  the  appeal.  The  policy  of  the  Legislature  evidently 
was  that  the  expense  of  the  trial  of  an  action  should  be 
borne  by  the  county  in  which  the  cause  of  it  arose  and  all 
parties  resided,  and  a very  strong  case  would  have  to  be 
made  before  it  could  be  said  that  “ good  cause  ” was  shewn 
for  ordering  a trial  in  another  county.  Here  the  case  for 
the  plaintiff  was  certainly  not  strong  enough  to  displace 
the  prima  facie  right. 

Appeal  allowed.  Costs  in  the  cause. 
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Oligny  V.  Beauchemin  ET  AL. 

Writ  of  Summons — Service  out  of  Jurisdiction — Rules  271  (e),  1309 — 
Malicious  Prosecution — Arrest  in  Ontario. 

Criminal  proceedings  begun  in  the  Province  of  Quebec,  under  which  the 
plaintiff  was  arrested  in  the  Province  of  Ontario  and  taken  to  Montreal, 
where  he  was  discharged,  constitute,  in  effect,  one  entire  tort  ; and 
service  of  a writ  out  of  this  Province  in  an  action  therein  for  malicious 
prosecution,  founded  thereon,  will  not  be  allowed  under  Rule  1309, 
amending  Rule  271  (e). 

[June  4,  1895. — Boyd  C.] 

An  appeal  by  the  defendants  and  a cross-appeal  by  the 
plaintiff  from  an  order  of  the  Master  in  Chambers. 

The  plaintiff  resided  in  Ontario ; the  defendants  in 
Montreal,  in  the  Province  of  Quebec.  The  defendants,  or 
one  of  them,  laid  an  information  against  the  plaintiff  before 
a magistrate  in  Montreal  for  obtaining  money  upon  false 
pretences.  Thereupon  the  magistrate  issued  a warrant 
for  the  plaintiffs  arrest.  This  warrant  was  brought  to 
Toronto  and  duly  executed  by  one  Bissonette  of  Montreal, 
a constable,  the  plaintiff  being  arrested  in  Toronto  in  the 
morning  and  taken  to  Montreal  by  the  evening  train. 
There  he  was  detained  in  custody  for  about  a fortnight, 
when  the  charge  against  him  was  dismissed. 

This  action  was  then  brought  for  malicious  prosecution 
and  false  imprisonment.  There  was  no  allegation  of  any 
irregularity  or  informality  in  the  warrant. 

The  plaintiff  obtained  an  order  from  the  Master  in 
Chambers  allowing  him  to  issue  the  writ  of  summons  and 
serve  it  with  a statement  of  claim  on  the  defendants  at 
Montreal. 

After  service  the  defendants  moved  to  set  aside  the 
Master’s  order  and  the  service  effected  under  it,  upon  the 
ground  that  the  action  did  not  come  within  the  provision 
of  Buie  271  (e),  as  amended  by  Rule  1309. 

The  Master  made  an  order  restricting  the  plaintiff  to 
his  claim  for  false  imprisonment  and  directing  the  amend- 
ment of  his  writ  of  summons  and  statement  of  claim 
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accordingly,  and  allowing  service  of  the  writ  and  state- 
ment of  claim  so  amended. 

The  defendants  appealed  from  this  order,  in  so  far  as  it 
allowed  the  plaintiff  to  proceed  with  his  action  for  false 
imprisonment,  and  allowed  the  service  of  the  writ  and 
statement  of  claim.  The  plaintiff  also  appealed  from  the 
order,  in  so  far  as  it  restricted  his  claim  to  false  imprison- 
ment and  debarred  him  from  proceeding  for  malicious 
prosecution. 

Both  appeals  were  argued  before  Boyd,  C.,  in  Chambers, 
on  the  3rd  June,  1895. 

F.  A.  Anglin,  for  the  defendants.  The  claim  in  this 
action  is  in  reality  a claim  for  malicious  prosecution  only. 
The  arrest  and  consequent  imprisonment  in  Ontario  were 
mere  incidents  of  that  prosecution,  or  damage  flowing 
from  it,  and  not  actionable  in  themselves : Free  v.  Mare- 
scaux,  7 Q.  B.  D.  434.  Neither  the  legality  of  the  arrest 
itself  nor  the  validity  of  the  warrant  is  attacked,  conse- 
quent^7 the  plaintiff,  to  succeed,  must  establish  all  the  facts 
necessary  to  maintain  an  action  for  malicious  prosecution : 
Pollock  on  Torts,  2nd  ed.,  pp.  200,  277.  See  also  Austin 
v.  Dowling , L.  R.  5 C.  P.  534.  All  these  facts,  therefore, 
constitute  his  cause  of  action : Garland  v.  Omnium 
Securities  Go.,  10  P.  R.  at  p.  137.  The  whole  tort  upon 
which  the  action  is  founded  must  be  committed  in  Ontario 
to  give  jurisdiction.  To  permit  the  action  to  proceed  for 
the  arrest  in  Ontario  and  allow  the  plaintiff  to  sue  in 
Quebec  for  malicious  prosecution  would  be  an  improper 
splitting  of  a single  cause  of  action.  The  only  act  done  by 
the  defendants  was  the  laying  of  the  information  in  Mont- 
real. Rule  271  forms  a complete  code,  and  there  is  no 
inherent  jurisdiction : In  re  Eager,  22  Ch.  D.  86  ; In  re 
Anglo- African  S.  S.  Co.,  32  Ch.  D.  348.  The  Rule  must  be 
strictly  construed : Croft  v.  King,  [1893]  1 Q.  B.  419. 

F.  C.  Cooke,  for  the  plaintiff.  The  plaintiff’s  claim  is 
really  for  malicious  prosecution.  The  warrant  having  been 
issued  upon  an  information,  the  plaintiff  would  probably  fail 
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in  suing  for  false  imprisonment  alone,  but  the  malicious 
prosecution  is  a continuing  tort,  and  the  defendants  are 
liable  to  an  action  for  each  part  of  it.  The  arrest  in 
Ontario  forms  an  integral  part,  and  the  plaintiff  can  sue 
for  that  part  as  for  a tort  committed  within  the  jurisdic- 
tion : Fitzjohn  v.  Mackinder,  9 C.  B.  N.  S.  at  p.  522. 
Under  a Rule  similar  in  form  to  271  (e),  it  was  held  in 
England  that  service  can  be  effected  out  of  the  jurisdic- 
tion : De  Bernales  v.  Bennett,  10  Times  L.  R.  419  ; and  in 
Ontario  it  has  been  decided  that  it  is  not  necessary  that 
the  whole  cause  of  action  should  arise  within  the  jurisdic- 
tion : Livingston  v.  Sibbald,  15  P.  R.  315.  There  has 
been  a substantial  tort  committed  by  the  defendants 
against  the  plaintiff  within  Ontario.  There  is,  therefore, 
jurisdiction. 

Judgment  was  delivered  on  the  4th  June,  1895. 

Boyd,  C. — It  is  agreed  that  this  action  is  for  malicious 
prosecution,  originating  in  proceedings  begun  by  the 
defendants  in  the  Province  of  Quebec.  In  prosecuting  the 
charge  preferred  by  the  defendants  the  plaintiff  was 
arrested  in  Ontario,  and  taken  to  Montreal,  where  he  was 
ultimately  discharged. 

The  question  is  whether  service  can  be  permitted  under 
the  new  Rule  1309,  amending  271  (e).  Authority  extends 
to  the  case  of  an  action  founded  on  any  tort  committed 
within  the  jurisdiction. 

The  action  in  this  case  appears  to  be  one  and  entire, 
founded  upon  the  original  transaction  in  Quebec,  by  which 
the  alleged  tort  was  set  a-going,  with  prejudicial  effects  to 
the  plaintiff  in  Ontario.  Apart  from  some  contribution  as 
to  the  total  damage,  all  the  matters  required  to  be  proved 
by  the  plaintiff  to  entitle  him  to  succeed  are  (so  to  speak) 
localized  in  the  Province  of  Quebec ; that  is,  the  favour- 
able termination  of  the  prosecution  ; the  want  of  reason- 
able and  probable  cause  therefor  on  the  part  of  the 
defendants ; and  that  he  was  actuated  by  improper 
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motives.  Proof  of  some  damage  in  Ontario,  which  is  no 
doubt  a continuation  of  the  original  tort  committed  in 
Quebec,  does  not  appear  sufficient  to  attract  to  this 
Province  the  whole  cause  of  action.  From  every  point 
of  view  the  action  is  not,  in  my  opinion,  within  the 
scope  of  the  Rule;  there  is,  therefore,  no  jurisdiction  to 
intervene  so  as  to  bring  the  defendants  before  the  Ontario 
Courts. 

No  order  on  the  plaintiff’s  appeal ; the  defendants’ 
appeal  is  allowed  with  costs,  and  the  writ  and  service  set 
aside  with  costs. 


Brooks  v.  Georgian  Bay  Saw-log  Salvage  Company. 


Evidence — Foreign  Commission — Jurisdiction  of  Referee — R.  S.  0.  ch.  44, 
sec.  102— Rules  34-37,  52,  58,  59,  73,  441,  442,  552,  590. 

A referee  upon  a reference  under  sec.  102  of  the  Judicature  Act,  R.  S.  O. 
ch.  44,  has  jurisdiction  to  order  the  examination  of  foreign  witnesses 
under  a commission. 

Rules  34-37,  52,  58,  59,  73,  552,  considered. 

Semble,  the  provisions  of  Rule  590  are  embraced  by  inference  in  Rule  35 
so  as  to  enable  the  referee,  by  express  terms,  to  grant  certificates  for 
the  issue  of  foreign  commissions. 

But  the  mere  form,  whether  by  certificate  or  order,  is  immaterial,  having 
regard  to  Rules  441,  442. 

Hayward  v.  Mutual  Reserve  Association,  [1891]  2 Q.  B.  236,  and  Macalpine 
v.  Colder,  [1893]  1 Q.  B.  545,  followed. 


[June  6,  1895. — Boyd , C.] 

An  appeal  by  the  plaintiff  from  a certificate  of  the  junior 
Judge  of  the  County  Court  of  the  county  of  Grey,  to  whom 
a reference  was  directed  under  sec.  102  of  the  Judicature 
Act,  R.  S.  0.  ch.  44. 

The  certificate  was  given  by  the  referee  to  entitle  the 
defendants  to  issue  a foreign  commission  for  the  examina- 
tion of  witnesses  without  the  jurisdiction  in  order  that 
their  evidence  might  be  adduced  before  the  referee  in  the 
proceedings  before  him. 

The  main  ground  of  the  appeal  was  that  the  referee  had 
no  jurisdiction  to  give  the  certificate. 
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Rule  590. — Foreign  commissions  for  the  examination  of 
witnesses  without  the  jurisdiction  of  the  Court,  in  proceed- 
ings before  a Master,  may,  on  the  certificate  of  the  Master, 
be  issued  upon  praecipe. 

Rule  35. — Where  matters  of  the  nature  of  those  com- 
monly referred  to  the  Master  are  referred  to  a referee,  the 
practice  and  procedure,  including  the  procuring  of  the 
attendance  of  witnesses,  shall  be  the  same  as  nearly  as 
may  be  as  the  practice  and  procedure  in  the  Master’s  office. 

The  appeal  was  heard  by  Boyd,  C.,  in  Court,  on  the  5th 
June,  1895. 

Kilmer , for  the  plaintiff. 

C.  W.  Kerr,  for  the  defendants. 

Judgment  was  delivered  on  the  following  day. 

Boyd,  C. — There  is  nothing  in  the  objection  that  a 
referee  under  sec.  102  of  the  Judicature  Act  has  no 
jurisdiction  to  order  the  examination  of  foreign  witnesses 
under  commission.  He  is  upon  the  reference  in  the  position 
of  a judicial  officer,  and  can,  like  the  Master  or  trial  Judge, 
regulate  the  proceedings  and  provide  for  the  attendance  of 
witnesses  and  the  examination  of  those  who  are  outside 
of  the  Province,  so  as  to  do  justice  and  discharge  rightly 
the  duty  resting  upon  him  of  disposing  of  the  reference. 
All  this  follows  from  a consideration  of  the  Orders  34-37, 
52,  58,  59,  73,  552. 

I should  incline  to  hold,  if  it  were  needful,  that  the 
provisions  of  Rule  590  are  embraced  by  inference  in  Rule 
35  so  as  to  enable  the  referee,  by  express  terms,  to  grant 
certificates  for  the  issue  of  foreign  commissions.  The 
mere  form,  whether  by  order  or  certificate,  is  immaterial 
in  the  present  state  of  practice  (Rules  441,  442).  The 
point  has  been  decided  in  England  on  a combination 
of  Rules  very  much  the  same  as  exists  in  our  procedure  r 
Hayward  v.  Mutual  Reserve  Association,  [1891]  2 Q.  B. 
236,  affirmed  in  Macalpinew . Colder,  [1893]  1 Q.  B.  545. 

I dismiss  the  appeal  with  costs  in  the  cause  to  the 
respondents. 
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Western  Bank  of  Canada  v.  Courtemanche  et  al. 

Stay  of  Proceedings — Motion  to  Set  Aside  Judgment. 

When  a motion  to  a Divisional  Court  to  set  aside  the  judgment  pro- 
nounced at  the  trial,  but  not  yet  entered,  has  been  set  down  for  hear- 
ing, there  is  a stay  of  proceedings  upon  such  judgment  ipso  facto , 
unless  it  should  be  otherwise  ordered. 

[June  7,  1895. — The  Common  Pleas  Division.] 

Motion  by  the  defendant  Courtemanche  to  continue, 
until  the  final  disposition  of  his  motion  to  the  Common 
Pleas  Divisional  Court,  the  stay  of  proceedings  granted  by 
the  trial  Judge. 

On  the  17th  May,  1895,  the  trial  Judge  pronounced  judg- 
ment in  favour  of  the  plaintiffs  and  stayed  proceedings  until 
the  27th  May,  1895.  The  Easter  Sittings  of  the  Divisional 
Court  began  on  the  20th  May,  1895.  On  the  23rd  May, 
1895,  the  present  applicant  moved,  on  notice  to  the  plain- 
tiffs, for  leave  to  set  down  for  hearing  at  the  present 
sittings  a motion  by  way  of  appeal  from  the  judgment  of 
the  trial  Judge.  This  was  opposed  b}r  the  plaintiffs,  but 
leave  was  granted  by  the  Court,  and  the  motion  was  set 
down  accordingly,  but  there  was  no  prospect  of  its  being 
heard  at  the  Easter  Sittings. 

D.  0.  Cameron , for  the  applicant,  now  asked  that  the 
proceedings  should  be  further  stayed  till  the  next  sittings. 
C.  E.  Hewson,  for  the  plaintiffs,  opposed  the  application. 

The  Court  (Meredith,  C.  J.,  and  MacMahon,  J.)  held 
that  when  the  notice  of  motion  by  way  of  appeal  was  served 
and  set  down  for  hearing,  judgment  not  having  been 
entered,  the  proceedings,  according  to  the  practice  of  thia 
Division,  were  ipso  facto  stayed  until  the  motion  should 
be  heard  and  disposed  of,  unless  it  should  be  otherwise 
ordered. 

The  Court  then  (the  applicant  not  objecting)  heard 
counsel  for  the  plaintiffs  as  upon  a motion  to  remove  a 
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stay  of  proceedings,  and,  upon  the  undertaking  of  the 
plaintiffs  that  execution  to  be  issued  upon  the  judgment 
should  not  be  enforced,  but  merely  placed  in  the  sheriff’s 
hands  for  the  purpose  of  founding  an  attack  upon  certain 
conveyances  as  fraudulent,  made  an  order  removing  the 
stay  of  proceedings.  Costs  reserved  to  be  disposed  of  with 
the  main  motion. 


Howland  et  al.  v.  Insurance  Company  of  North 
America. 

Writ  of  Summons — Foreign  Corporation — Service  on  Agents  in  Province — 
Foreign  Contract — J urisdiction — Special  Appearance — Rule  286. 

Where  there  is  a grave  question  as  to  jurisdiction  of  the  Courts  of  this 
Province  in  an  action  on  a contract  entered  into  in  a foreign  country,  a 
special  appearance  under  protest  or  conditionally  may  be  permitted 
under  Con.  Rule  286,  and  the  defence  of  want  of  jurisdiction  may  be 
subsequently  raised  by  the  pleadings. 

[June  8,  1895. — Boyd , (7.] 

An  appeal  by  the  defendants  from  an  order  of  the 
Master  in  Chambers  dismissing  an  application  by  them  to 
set  aside  the  service,  at  the  city  of  Toronto,  upon  the  local 
agents  there  of  the  defendants,  a foreign  corporation  with 
head  office  in  Philadelphia,  Pennsylvania,  of  the  writ  of 
summons  in  this  action,  which  was  brought  by  persons 
living  in  Ontario  to  recover  the  amount  of  loss  by  fire 
upon  a steam  engine  in  Manitoba,  insured  by  the  defen- 
dants by  a policy  issued  in  Manitoba,  or  to  allow  the 
defendants  to  enter  a conditional  or  special  appearance. 

The  appeal  was  argued  before  Boyd,  C.,  in  Chambers, 
on  the  7th  June,  1895. 

RycJcman,  for  the  defendants. 

Arnoldi,  Q.C.,  for  the  plaintiffs. 

Judgment  was  delivered  on  the  following  day. 
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Boyd,  C. — It  is  not  expedient  for  me  to  dwell  upon  the 
merits  of  the  controversy,  as  it  is  premature  now  to  do  so 
on  summary  application.  There  appears,  however,  to  be 
a grave  question  mooted  as  to  jurisdiction,  which  the 
defendants  should  be  allowed  to  raise  in  the  proper  manner. 
The  defendants  are  a foreign  American  corporation,  and 
transact  business  in  Manitoba,  where  the  present  insurance 
was  effected,  upon  property  there  situate.  The  broad  con- 
test as  to  jurisdiction  is  that  this  action  for  recovery  of 
the  amount  insured  should  be  litigated  in  that  Province, 
and  not  in  Ontario.  Service  was  made  upon  the  local 
agents  of  the  defendants  in  Ontario,  but  the  transaction 
with  the  foreign  corporation  took  place  in  Manitoba,  and 
while  the  mere  service  may  be  technically  right  upon  the 
agents  of  the  company,  the  graver  question  is,  has  this 
Court  jurisdiction  in  the  premises  ? This  question  of 
jurisdiction  should  be  dealt  with,  it  appears  to  me,  at  a 
later  stage,  and  after  the  pleadings  develop  the  points  in 
dispute.  In  order  that  the  defendants  may  not  be  blocked 
by  entering  the  ordinary  appearance,  I think  they  should 
have  leave  to  appear  conditionally  or  under  protest,  and 
then  raise  the  defence  of  want  of  jurisdiction  and  other 
defences,  as  advised. 

There  appears  to  be  no  obstacle  in  our  present  code  of 
procedure  to  either  of  these  methods  of  appearance,  which 
are  well  recognized  in  the  former  practice.  Buie  286  is 
wide  enough  to  cover  all  cases  of  appearance,  for,  while 
giving  a form,  it  says : “ with  such  variations  as  the  cir- 
cumstances of  the  case  may  require.” 

As  to  appearance  under  protest,  see  the  case  of  Frith  v. 
De  Las  Rivas,  [1893]  1 Q.  B.  768;  and  as  to  conditional 
appearance,  Lewis  v.  Baldwin,  11  Beav.  153 — a case 
which  is  much  in  point  as  touching  the  disadvantages 
urged  in  the  trial  of  this  case  in  Ontario.  As  to  raising 
the  matter  of  jurisdiction  by  pleading,  I note  Felkin  v. 
Lord  Herbert,  1 Dr.  &z  Sm.  608,  and  CooJcney  v.  Anderson, 
1 DeG.  J.  & S.  365 — overruled,  but  not  as  to  the  practice, 
in  Drummond  v.  Drummond,  L.  R.  2 Ch.  32 — as  with  the 
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other  cases  justifying  the  order  I propose  to  make  on  this 
appeal. 

I give  leave  then  to  enter  a special  appearance  as  the 
defendants  are  advised,  with  the  view  of  reserving  to  them 
all  objections  as  to  jurisdiction  to  be  raised  at  a later  stage. 

Costs  in  the  cause. 


Lang  v.  Thompson. 


Parties — Description — Style  of  Cause — Action  by  One  Plaintiff— Words 
“ and  Co” — Amendment. 

A person  carrying  on  business  alone,  in  a name  denoting  a partnership,, 
cannot  bring  an  action  in  that  name.  Where,  however,  such  name  con- 
sisted of  his  surname,  prefaced  by  the  initials  of  his  Christian  names, 
and  followed  by  the  words  “ and  Co.”  : — 

Held,  that  these  words  in  the  style  of  cause  in  an  action  were  mere  sur- 
plusage, or,  if  not,  they  should  be  struck  out ; and,  as  the  mistake 
was  trifling,  and  no  one  was  misled  or  affected  by  it,  an  amendment  at 
the  trial  should  have  been  granted  as  of  course. 

Mason  v.  Mogridge,  8 Times  L.  R.  805,  distinguished. 

Judgment  of  the  10th  Division  Court  in  the  County  of  York  reversed. 

[June  10,  1895. — Osier,  J.  A.] 

An  appeal  by  J.  W.  Lang  from  an  order  of  the  junior 
Judge  of  the  County  Court  of  the  county  of  York  dis- 
missing a motion  by  the  appellant  for  a new  trial  of  an 
action  in  the  10th  Division  Court  in  that  county,  which 
action  was  dismissed  at  the  trial,  upon  the  ground  that  it 
was  brought  in  the  name  of  “ J.  W.  Lang  & Co./’  as 
plaintiffs,  that  not  being  the  name  of  an  existing  firm  or 
partnership,  but  simply  a name  in  which  J.  W.  Lang,  the 
appellant,  carried  on  business  alone. 


The  appeal  was  heard  by  Osler,  J.  A.,  in  Court,  on  the 
8th  June,  1895. 

Aylesworth,  Q.  C.,  and  F.  J.  Travers , for  the  appellant. 
Fair,  for  the  defendant. 

E.  Saunders,  a third  party,  in  person. 

F.  E.  Hodgins,  for  the  garnishees. 
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Judgment  was  delivered  on  the  10th  June,  1895. 

Osler,  J.  A. — The  appeal  in  this  case  must  be  allowed 
with  costs  to  be  paid  by  the  intervener  (third  party) 
Saunders  and  the  defendant,  who  made  common  cause  with 
him.  The  costs  of  the  garnishees  appearing  upon  the 
appeal  must  be  also  paid  b}^  the  same  parties.  If  necessary, 
the  words  “ & Co.  ” following  the  plaintiff’s  name  in  the 
style  of  cause  may  be  struck  out.  I regard  them  as 
surplusage,  but  even  if  not,  the  case  is  clearly  one  for 
amendment  in  that  respect  on  proper  terms.  Such  terms 
would  simply  be  payment  of  costs  if  any  one  was  shewn 
to  be  prejudiced  by  the  amendment  in  the  way  of  requir- 
ing the  trial  to  be  postponed,  which  was  not  the  case 
here.  It  would  be  contrary  to  equity  and  good  con- 
science, and  opposed  to  the  real  right  and  justice  of  the 
cause,  were  the  amendment  to  be  made  only  on  such  terms 
and  conditions  as  would  deprive  the  plaintiff  of  the  relief 
he  seeks  against  the  garnishee.  The  mistake  is  of  the 
most  trifling  imaginable,  no  one  has  been  misled  or  affected 
by  it,  and  an  amendment  at  the  trial  is  as  of  course.  The 
case  of  Mason  v.  Mogridge,  8 Times  L.  R.  805,  is  quite 
inapplicable  to  an  amendment  under  such  circumstances, 
and  it  differs  in  many  respects  from  the  present — notably 
that  it  deals  with  an  application  under  Order  XIV.  for 
summary  judgment,  and  that  the  real  name  of  the  plain- 
tiff did  not  appear  in  the  style  of  the  cause. 
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Carroll  et  al.  v.  Provincial  Natural  Gas  and  Fuel 
Company  of  Ontario. 

Interim  Injunction — Duration  of — “ Final  Disposition  of  the  Action” — 
Judgment  after  Trial— Stay  of  Entry — Effect  of. 

Where  an  injunction  is  granted  “ until  the  trial  or  other  final  disposition 
of  the  action  or  until  further  order,”  or  an  undertaking  is  given  to  that 
effect,  it  remains  in  force  until  the  action  is  finally  disposed  of  or  until 
some  other  order  is  made  with  regard  to  the  injunction  or  undertaking. 
The  action  is  not  finally  disposed  of  until  final  judgment  is  entered,  be- 
cause until  then  it  cannot  be  certain  what  the  final  judgment  will  be. 
And  where  an  interim  injunction  was  obtained  by  the  plaintiffs  restrain- 
ing the  defendants  from  doing  certain  acts  until  the  trial  or  other 
final  disposition  of  the  action  or  until  further  order,  and  by  the  judg- 
ment pronounced  after  the  trial  the  action  was  dismissed,  but  the  entry 
of  the  judgment  was  stayed  until  the  fifth  day  of  the  next  sittings  of  a 
Divisional  Court  : — 

Held,  that  the  effect  of  the  stay  was  to  leave  the  whole  matter  in  statu 
quo  until  the  defendants  should  become  entitled  to  enter  judgment,  and 
by  so  doing  to  put  an  end  to  the  injunction  in  accordance  with  its 
terms.  * 

[November  26,  1894. — Street , J.] 

Motion  by  the  plaintiffs  to  commit  the  servants,  work* 
men,  and  agents  of  the  defendants  for  breach  of  an  interim 
injunction,  argued  before  Street,  J.,  in  Court,  on  the  23rd 
November,  1894.  The  facts  are  stated  in  the  judgment. 

Aylesworth,  Q.  C.,  and  German,  for  the  plaintiffs. 
McCarthy,  Q.  C.,  and  Cowper,  for  the  defendants. 

* In  Haggert  v.  Town  of  Brampton  et  al. , a somewhat  similar  point 
was  decided  by  Robertson,  J.,  on  the  25th  May,  1895. 

The  action  was  for  the  return  of  certain  goods  or  to  recover  their 
value,  and  for  damages  for  detention  or  conversion,  and  for  an  injunc- 
tion. Relying  upon  an  undertaking  given  by  the  defendants  Blain  and 
McMurchy  that  nothing  would  be  done  to  affect  the  position  of  the  pro- 
perty pending  the  litigation  (according  to  the  plaintiff’s  version  of  the 
undertaking),  or  until  after  the  trial  (according  to  the  defendants’ 
version),  the  plaintiff  did  not  apply  for  an  interim  injunction.  The 
action  was  tried  and  judgment  pronounced  on  the  6th  April,  1895,  direct- 
ing that  judgment  be  entered  after  the  second  day  of  the  next  sittings  of 
the  Divisional  Court  dismissing  the  action  with  costs.  The  next  sittings 
of  the  Divisional  Court  was  fixed  for  the  27th  May,  1895. 

Soon  after  the  delivery  of  judgment  the  defendants  began  to  dispose  of 
the  property  the  subject  of  the  action,  and  on  the  9th  May,  1895,  the 


XVI.]  CARROLL  V.  PROVINCIAL  NATURAL  GAS  CO. 


519 


Judgment  was  delivered  on  the  26th  November,  1894. 

Street,  J. — This  action  was  brought  to  restrain  the  de- 
fendants from  cutting  off  a supply  of  natural  gas  used  by 
the  plaintiffs  at  certain  works  of  theirs,  and  which  they 
claimed  the  right  to  enjoy  from  the  gas  wells  and  mains 
of  the  defendants.  An  injunction  was  obtained  ex  parte 
from  the  local  Judge  of  the  High  Court  at  Welland,  on  the 
24th  July,  1894,  which,  on  motion  and  notice  to  the  de- 
fendants, was  continued  on  the  4th  September,  1894,  by 
Armour,  C.  J.,  “ until  the  trial  or  other  final  disposition  of 
this  action  or  until  further  order.” 

The  action  came  on  for  trial  before  me  at  the  Autumn 
Assizes  for  Welland,  on  the  1st  November,  1894,  and,  after 
hearing  the  evidence  and  argument  of  counsel,  I reserved 
judgment  until  the  10th  November,  1894,  when  I delivered 
judgment  ordering  that  the  action  should  be  dismissed 
with  costs,  but  that  the  entry  of  judgment  should  be  stayed 
until  the  fifth  day  of  the  then  next  ensuing  sittings  of  the 
Divisional  Court.-)*  Immediately  upon  the  delivery  of  this 
judgment,  the  defendants,  treating  the  injunction  as  at  an 
end,  proceeded  to  take  up  the  pipes  connecting  the  plain- 
tiffs’ works  with  the  defendants’  wells  and  mains  ; the 
plaintiffs’  workmen  then  put  down  the  pipes  again,  and 
the  defendants  put  a valve  into  the  pipe  cutting  off  the 
supply  of  gas  from  the  plaintiffs’  works. 

plaintiff  obtained  from  a local  Judge  an  interim  injunction  restraining 
them  from  so  doing. 

The  plaintiff  also  gave  due  notice  of  and  set  down  for  hearing  a motion 
to  the  Divisional  Court  byway  of  appeal  from  the  judgment  of  the  trial 
J udge. 

Upon  motion  to  continue  the  injunction,  Robertson,  J.,  held,  follow- 
ing Polini  v.  Gray , 12  Ch.  D.  438 ; London  and  Birmingham  R.  W.  Go. 
v.  Grand  Junction  Canal  Go.,  1 Eng.  Rway.  Cas.  224  ; and  the  decision  of 
Street,  J.,  in  the  above  case,  that  an  undertaking  to  refrain  from 
doing  such  an  act  as  the  Court  would  restrain  by  injunction  should  be  as 
implicitly  observed  as  an  injunction,  and  the  Court,  on  application,  will 
adopt  the  undertaking  and  give  it  the  effect  of  an  injunction,  so  far  that 
the  party  relying  on  it  will  be  enabled  to  make  any  infringement  the 
subject  of  an  application  to  the  Court ; and  he  continued  the  injunction 
until  the  final  disposition  of  the  action. 

f 23rd  November,  1894. 
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The  plaintiffs  now  move  to  commit  the  servants  of  the 
defendant  company  for  a breach  of  the  injunction.  It  is 
shewn  upon  the  affidavits  filed  that  Eugene  Costi,  the 
manager  of  the  defendant  company,  is  responsible  for  the 
acts  complained  of.  In  his  affidavit,  read  upon  the  motion 
before  me,  he  excuses  his  action  upon  the  ground  that 
his  information  was  that  the  action  was  dismissed,  and 
that  therefore  he  had  a right  to  do  what  he  did ; and 
that  he  had  no  intention  of  disobe}dng  the  injunction.  It 
was  argued  by  counsel  for  the  defendants  that,  notwith- 
standing the  stay,  the  injunction  was  at  an  end  by  reason 
of  the  judgment  pronounced. 

Under  the  terms  of  the  injunction  it  is  to  remain  in 
force  *'c  until  the  trial  or  other  final  disposition  of  the  action 
or  until  further  order;”  the  meaning  of  this  phrase  I 
think  plainly  is  that  it  is  to  remain  in  force  until  the  action 
is  finally  disposed  of  or  until  some  other  order  is  made 
with  regard  to  the  injunction.  The  action  is  not  finally 
disposed  of  in  regular  course  until  final  judgment  is  entered, 
because  until  then  it  cannot  be  certain  what  the  final 
judgment  will  be.  The  pronouncing  of  judgment  is  not 
equivalent  to  the  entry  of  judgment,  and  is  not  a final 
disposition  of  the  action,  although  it  is  true  that  when 
judgment  is  finally  entered  it  takes  effect  from  the  date  at 
which  it  was  pronounced,  unless  otherwise  ordered.  But 
there  is  a plain  distinction  drawn  in  the  Rules  between  the 
pronouncing  and  the  entering  of  judgment.  In  the  present 
case  it  was  expressly  provided,  at  the  time  judgment  was 
pronounced,  that  no  entry  of  it  should  be  made  until  the 
fifth  day  of  the  sittings  of  the  Divisional  Court ; this  stay 
is  given  for  the  very  purpose  of  preventing  effect  being 
given  to  the  judgment  until  the  plaintiffs  have  an  oppor- 
tunity of  having  it  considered  by  the  Divisional  Court. 
The  effect  of  this  stay  was  to  leave  the  whole  matter  in 
statu  quo  until  the  defendants  should  become  entitled  to 
enter  judgment,  and  by  so  doing  to  put  an  end  to  the  in- 
junction in  accordance  with  its  terms.  In  my  opinion,  then, 
the  injunction  was  in  force  when  the  defendants’  manager 
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shut  off  the  plaintiffs’  supply  of  gas,  and  he  committed  a 
plain  breach  of  it  by  what  he  did. 

The  form  of  the  order  to  be  made  upon  the  application 
may  be  settled  before  me,  and  the  plaintiffs  are  entitled  to 
their  costs  of  the  motion  to  commit. 


Clarkson  v.  Dupr£  et  al. 

Writ  of  Summons — Service  out  of  Jurisdiction — Rules  271  (e),  1309 — 

“ Tort  ” — Preferential  1 ransfer  of  Goods — Action  to  Set  Aside. 

An  action  by  an  assignee  under  R.  S.  0.  ch.  124  against  persons  residing 
in  the  Province  of  Quebec  to  set  aside  a transfer  of  goods  effected  in  this 
Province,  as  a fraudulent  preference,  which  goods  have  afterwards  been 
removed  to  Quebec,  is  founded  on  a “ tort  committed  within  the  juris- 
diction,” within  the  meaning  of  Rule  271  (e),  as  amended  by  Rule  1309. 

[June  1,  1895. — The  Chancery  Division.'] 

An  appeal  by  the  defendant  Christine  Dupre  from  an 
order  of  Street,  J.,  in  Chambers,  dismissing  an  appeal  by 
that  defendant  from  an  order  of  the  Master  in  Chambers 
dismissing  an  application  by  her  to  set  aside  the  writ  of 
summons  and  statement  of  claim  and  the  service  thereof 
upon  her  in  the  Province  of  Quebec,  where  she  resided. 

By  the  statement  of  claim  it  was  alleged  that  the  plain- 
tiff was  an  accountant  carrying  on  business  in  the  Province 
of  Ontario ; that  the  defendant  Christine  Dupre  was  a 
spinster  who  formerly  resided  at  the  city  of  Toronto,  but 
was  now  residing  at  the  city  of  Montreal,  in  the  Province 
of  Quebec ; that  the  defendant  Clark  formerly  carried  on 
business  in  the  city  of  Toronto,  but  was  now  carrying  on 
business  at  the  city  of  Montreal,  in  the  Province  of 
Quebec  ; that  the  plaintiff  was  the  assignee  for  the  benefit 
of  creditors  of  the  defendant  Clark  ; that  the  defendant 
Clark,  when  insolvent  and  unable  to  pay  his  debts  in  full, 
had  transferred  to  the  defendant  Duprd  certain  goods  with 
intent  to  give  her  an  unjust  preference  over  other  credi- 
69 — VOL.  XVI.  O.P.R. 


522 


ONTARIO  PRACTICE  REPORTS. 


[VOL. 


tors,  etc. ; and  the  plaintiff  claimed  that  it  should  be 
declared  that  the  transfers  were  null  and  void  as  against 
him  and  that  they  should  be  set  aside  ; that  it  should  be 
declared  that  the  goods  formed  part  of  the  estate  of  Clark 
in  the  hands  of  the  plaintiff;  that  the  defendant  Dupre 
might  he  ordered  to  hand  over  and  deliver  up  to  the  plain- 
tiff all  the  goods  remaining  in  her  possession  and  to  pay  to 
and  account  to  him  for  all  moneys  received  by  her  from 
the  sale  of  such  goods. 

It  appeared  by  the  affidavits  filed  that  the  transfers  of 
the  goods  were  made  in  Ontario,  but  that  the  goods  had 
been  taken  to  the  Province  of  Quebec,  and  there  remained. 

By  the  order  of  Street,  J.,  it  was  ordered  that  “ the 
plaintiff  do  prove  at  the  trial  of  this  action  a tort  com- 
mitted within  this  Province  within  the  provisions  of  Con. 
Rule  271  ( e ),  as  amended  by  Rule  1309,  or  a transfer 
made  within  this  Province  fraudulent  at  common  law  or 
under  any  statute,  and  that  in  default  of  the  plaintiff  so 
proving  * * the  said  plaintiff  shall  be  nonsuited  at 

such  trial.” 


The  appeal  was  argued  before  a Divisional  Court  com- 
posed of  Boyd,  C.,  and  Meredith,  J.,  on  the  28th  May, 
1895. 

W.  E . Middleton,  for  the  defendant  Dupre. 

JR.  McKay,  for  the  plaintiff. 

Judgment  was  delivered  on  the  1st  June,  1895. 


Boyd,  C. — Rule  1309,  amending  Rule  271  ( e ),  now  reads 
that  service  out  of  the  jurisdiction  may  be  allowed  when- 
ever “ the  action  is  founded  on  any  breach  or  alleged 
breach  within  the  jurisdiction  of  any  contract  wherever 
made,  which  is  to  be  performed  within  the  jurisdiction  or 
on  any  tort  committed  within  the  jurisdiction.”  The  last 
clause  as  to  tort  is  new,  and  upon  its  meaning  the  present 
appeal  turns. 

The  contention  is  that  this  part  of  the  rule  is  limited  to 
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common  law  causes  of  action,  whether  of  contract  or  tort, 
and  that  it  does  not  extend  to  a case  wherein  a fraudulent 
preference  is  complained  about.  The  action  is  in  respect 
of  an  alleged  transfer  of  goods  in  this  Province  by  an 
insolvent  to  the  defendant  Dupr^,  one  of  his  creditors,  with 
a view  to  give  that  defendant  an  unjust  preference. 

The  statute  54  Viet.  ch.  20,  sec.  1,  (0.),  declares  that  trans- 
fers made  by  persons  insolvent  with  preferential  intent 
are,  as  against  those  prejudiced,  utterly  void.  The  argu- 
ment is  that  an  action  grounded  on  the  statute  is  in  the 
nature  of  equitable  relief — is  not  prosecuted  as  a common 
law  action,  and  is  not  so  shaped  in  the  present  statement 
of  claim.  But  the  Rule  is  to  be  construed  not  by  reference 
to  forms  of  action,  which  have  now  practically  disappeared, 
nor  even  by  reference  to  the  still-existing  distinction 
between  equitable  and  common  law  jurisdiction.  The 
ground  of  complaint  here  rests,  it  may  well  be  said,  on 
statutable  tort.  This  term  “ tort  ” has  been  defined  as  a 
wrong  independent  of  contract.  The  word  itself  is  the 
French  equivalent  for  the  English  “ wrong,”  and  as  put,  in 
the  large,  by  Pollock  : “ Our  law  of  torts,  with  all  its 
irregularities,  has  for  its  main  purpose  nothing  else  than 
the  development  of  this  precept,  ‘ Thou  shalt  do  no  hurt 
to  thy  neighbour  ’ : ” On  Torts,  2nd  ed.,  p.  12.  Torts  admit 
of  various  methods  of  redress — there  is  the  criminal  tort, 
which  is  vindicated  by  means  of  a public  prosecution  ; and 
there  is  the  case  of  tort  to  person  or  property,  which  is 
adequately  redressed  by  the  appropriate  civil  remedy  at 
law  ; and  there  is,  again,  the  case  of  special  torts,  in  which, 
owing  to  the  insufficiency  of  the  merely  legal  remedy,  the 
equitable  jurisdiction  of  the  Courts  attaches  by  way  of 
injunction  or  otherwise.  The  redress  in  the  case  of  fraud- 
ulent or  unjust  disposition  of  property  is  usually  by  way 
of  equitable  interference  and  injunction,  but  in  a case 
where  the  proceeds  are  to  be  followed  into  the  hands  of  a 
person  able  to  pay,  an  ample  remedy  exists  under  the  legal 
jurisdiction  of  the  Court.  The  question  of  just  or  unjust 
preference  is  frequently  tried  by  a jury  at  law:  Ex  p. 
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Bolland,  L.  R.  7 Ch.  24  ; and  there  is  nothing  in  the 
cause  of  action  arising  on  this  statute  which  renders  it  of 
an  inherently  equitable  character.  The  method  of  investi- 
gation is  accidental ; the  action  itself  is  founded  on  tort 
within  the  words  of  the  Rule  under  consideration.  I am 
opposed  to  giving  a restricted  construction  to  the  language 
used.  It  would  appear  to  be  an  unhappy  result  if  a fraud 
of  the  kind  alleged  could  be  carried  out  in  the  Province, 
and  the  action  of  the  Courts  neutralized  by  a removal  of 
the  goods  into  the  neighbouring  Province. 

I would  affirm  the  order  with  costs  to  the  plaintiff. 

Meredith,  J. — I agree  in  dismissing  this  appeal,  but 
prefer  to  put  my  judgment  on  the  narrow  ground,  without 
expressing  any  opinion  upon  the  broader  one. 

The  narrow  ground  is  this : the  action  is  substantially 
one  in  trover,  and  so  substantially  a tort  in  the  narrowest 
meaning  of  that  word. 

By  and  under  the  statute  the  transaction,  as  alleged  by 
the  plaintiff,  is  avoided,  the  goods  became,  and  the  pro- 
ceeds of  them  are,  the  property  of  the  plaintiff ; and  this 
defendant  has  converted  them  to  her  own  use. 
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Re  Drury  Nickel  Co. 

Costs — Winding-up  of  Company — Creditors ’ Solicitors — Payment  out  of 
Assets — Services  and  Attendances — Regulation  of. 

Upon  a reference  for  the  winding-up  of  a company,  the  referee  appointed 
a firm  of  solicitors  to  represent  the  general  body  of  creditors,  and  ordered 
that  they  should  be  notified  to  attend  whenever  he  so  directed,  and  that 
their  costs,  as  between  solicitor  and  client,  should  be  paid  out  of  the 
assets  : — 

Held,  that  this  class  of  order  and  liability  was  not  favoured  by  the  Courts, 
and  should  be  invoked  and  attendance  thereunder  had  only  when  there 
was  any  special  question  on  which  the  appearance  of  some  one  to  repre- 
sent the  creditors  was  desirable  ; that  attendances  and  services  should 
not  be  paid  for  out  of  the  assets  except  where  contemporaneously 
approved  of  by  the  referee  ; and  it  was  not  proper  practice  to  extend 
this  at  the  close  of  the  proceedings  by  obtaining  a certificate  from  him 
that,  had  he  been  applied  to  from  time  to  time,  he  might  have  provided 
for  other  attendances  and  services. 

Order  of  Meredith,  C.  J.,  varied. 

[June  1,  1895. — The  Chancery  Division.  ] 

An  appeal  by  the  liquidator  of  the  company  from  an 
order  of  Meredith,  C.  J.,  in  Chambers. 

Upon  a reference  for  the  winding-up  of  the  company 
under  R.  S.  C.  ch.  129  and  amending  Acts,  the  referee  ap- 
pointed a firm  of  solicitors  to  represent  the  general  body 
of  creditors,  the  liquidator  being  represented  by  another 
solicitor,  and  ordered  that  the  former  solicitors  should  “ be 
notified  to  attend  whenever  I so  direct.”  After  the  con- 
clusion of  the  proceedings  in  which  the  general  creditors 
were  interested,  the  referee  ordered  that  the  costs  of  the 
creditors’  solicitors  in  connection  with  the  winding-up  pro- 
ceedings, as  between  solicitor  and  client,  should  be  retained 
and  paid  by  the  liquidator  out  of  the  assets  of  the  company. 

Under  this  order  the  solicitors’  costs  were  taxed  at 
$71.97. 

The  solicitors  appealed  from  the  taxation,  and  the  appeal 
was  heard  by  Meredith,  C.  J.,  in  Chambers,  who  asked 
the  referee  to  give  a certificate  before  determining  the 
matter  of  the  appeal. 

The  referee  certified  that  he  was  aware  that  the  solici- 
tors were  making  inquiries  and  acquiring  information  out- 
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side  of  the  proceedings  in  his  office,  and  that,  if  applied  to, 
he  would  have  authorized  the  same,  so  far  as  in  the  inter- 
ests of  the  creditors. 

Meredith,  C.  J.,  then  ordered  that  the  bill  of  costs  of 
the  creditors’  solicitors  should  be  referred  back  to  the  tax- 
ing officer  to  review  his  taxation  thereof  so  as  to  allow  to 
the  creditors’  solicitors  all  attendances  at  the  referee’s 
office  which  were  noted  by  him  at  the  time,  though  no  for- 
mal direction  was  given  beforehand,  and  so  as  to  allow  all 
reasonable  services  and  disbursements  made  and  incurred 
by  the  solicitors  in  preparing  for  such  attendances,  if  pro- 
perly taxable  as  between  solicitor  and  client,  including 
therein  services  in  connection  with  the  preparation  for  a 
list  of  contributories. 

The  liquidator’s  appeal  from  this  order  was  argued 
before  Boyd,  C.,  and  Meredith,  J.,  on  the  30th  May,  1895. 

F.  J.  Travers , for  the  liquidator. 

Douglas  Armour,  for  the  solicitors. 

Judgment  was  delivered  on  the  1st  June,  1895. 

Boyd,  C. — This  is  a case  of  winding-up  under  the  Do- 
minion Act  in  which  the  Master  directed  a firm  of  solici- 
tors to  be  appointed  to  represent  the  general  creditors  “ to 
be  notified  to  attend  whenever  I so  direct.”  By  a subse- 
quent order  the  costs  of  these  solicitors,  as  between  solici- 
tor and  client,  were  to  be  paid  out  of  the  assets.  Upon 
a former  appeal  touching  the  costs  allowed,  it  was  under- 
taken by  the  solicitors  that  on  taxation  they  would  not 
insist  on  charges  for  attendances  which  were  not  author- 
ized by  the  Master  or  approved  of  by  him  (that  is,  as  I 
understand,  a contemporaneous  approval).  That  is  the 
proper  inference  if  the  matter  is  in  doubt,  because  this 
class  of  order  and  liability  is  not  favoured  by  the  Courts. 
It  should  only  be  invoked  and  attendance  thereunder  had 
when  there  is  any  special  question  on  which  the  appear- 
ance of  some  one  to  represent  the  creditors  is  desirable  : 
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5 per  Giffard,  L.  J.,  in  Mclvers  Claim , L.  It.  5 Ch.  at  p. 
427.  The  safeguard  provided  in  this  case  was  that  these 
class-solicitors  should  appear  at  the  expense  of  the  estate 
only  when  so  directed  by  the  Master.  This  is  the  measure 
of  liability,  and  I do  not  think  it  is  proper  practice  to  ex- 
tend this  at  the  close  of  the  proceedings  by  getting  a 
certificate  from  the  Master  that,  had  he  been  applied  to 
from  time  to  time,  he  might  have  provided  for  attendances 
and  services  other  than  those  previously  or  contempo- 
raneously directed  or  sanctioned.  Because  for  each  of 
these  particular  directions  reasons  might  have  been  urged  at 
the  time  which  would  have  induced  the  Master  to  refrain 
from  multiplying  attendances  and  services.  The  effect  of 
this  ex  post  facto  certificate  is  to  relegate  to  the  taxing 
officer  the  duty  of  saying  what  attendances,  etc.,  are  proper 
to  be  taxed,  whereas  that  was  by  the  preliminary  order 
vested  in  the  Master. 

I think  the  first  taxation,  which  proceeded  upon  the  un- 
dertaking given  in  Court  which  I have  mentioned,  should 
be  conclusive,  and  that  it  should  not  be  changed  by  the 
introduction  of  other  material.  That  was  said  to  be  in  the 
whole  $71.97 ; the  subsequent  increase  by  the  order  in 
appeal  should  be  set  aside  without  costs.  I do  this 
sooner  than  remit  for  further  taxation  as  to  some 
incidental  matters  which  might  perhaps  follow  as  acces- 
sories to  the  work  properly  done  before  the  Master. 

The  class-solicitors  were  not  lulled  into  security,  but 
were  expressly  notified  on  the  different  occasions  that 
objection  would  be  made  to  their  attendance  being  charged 
against  the  estate,  but  no  steps  were  then  taken  to  have 
the  Master  approve  of  and  authenticate  the  attendance  as 
being  in  the  interests  of  the  class  represented,  and  as 
proper  to  be  borne  by  the  estate. 

Meredith,  J. — I,  too,  think  that  the  parties  should  be 
held  to  that  which  they  agreed  to  when  the  matter  first 
came  before  the  learned  Chief  Justice;  that  is,  that  the 
solicitors  should  be  allowed  only  “ for  attendances  which 
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were  authorized  or  approved  of  by  the  referee  ; ” and  that 
the  latter  words  meant  an  approval  at  the  time  of  the 
attendance.  But  I do  not  think  the  order  appointing 
the  solicitors  was  so  limited  as  to  prevent  them  having 
any  costs  but  those  of  their  mere  attendances  in  the 
Master’s  office ; rightly,  I think,  they  were  allowed,  or 
should  have  been  allowed,  their  other  reasonable  costs  in 
direct  connection  with  such  attendances. 

When  extraordinary  costs  of  this  character  are  allowed, 
indeed  when  any  extraordinary  costs  are  allowed  out  of 
any  fund,  it  is  not  too  much  to  require  the  solicitors 
claiming  them  to  bring  their  claims  strictly  within  the 
terms  of  the  order  allowing  them  ; plainly  not  too  much 
where,  as  here,  the  solicitors  were  from  time  to  time  warned 
that  objection  would  be  made  to  their  having  the  costs 
claimed,  and  yet  they  did  not  obtain  or  ask  for  the 
authorization  or  approval  required  by  the  order.  They 
had  a right  to  attend  for  their  own  clients  when  not 
authorized  to  attend  for  the  creditors  as  a class,  but  at 
their  own  clients’  costs. 

The  costs  do  not  seem  to  have  been  yet  taxed  in 
accordance  with  the  agreement  between  the  parties  upon 
which  the  first  appeal  came  to  an  end ; but  1 quite  agree 
with  the  learned  Chancellor,  that,  having  regard  to  the 
amount  of  contention  and  litigation  already  evolved  out 
of  this  small  matter  of  costs,  the  bill  should  not  be  sent 
back  again  to  the  taxing  officer,  but  that  we  have  before 
us  sufficient  material  to  do  substantial  justice  to  the 
contestants ; and  that  that  will  be  done  by  allowing  the 
bill  at  the  $71.97,  and  otherwise  dismissing  this  appeal 
without  costs. 


Order  accordingly. 
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General  Electric  Co.  y.  Victoria  Electric  Light 
Co.  of  Lindsay. 

Pleading — Cross-Counterclaim — Striking  Out — Cross-Relief  Under  Rule 
374 — Action  on  Promissory  Note — Defence — Counterclaim— Parties — 
Rule  376. 

A person  brought  into  an  action  as  defendant  to  a counterclaim  delivered 
by  the  original  defendant  cannot  deliver  a counterclaim  against  such, 
defendant. 

Decision  of  Meredith,  J. , ante  p.  476,  affirmed. 

Street  v.  Gover,  2 Q.  B.  D.  498,  followed. 

Green  v.  Thornton,  9 C.  L.  T.  Occ.  N.  139,  distinguished. 

Semble,  if  the  company  brought  in  here  as  defendants  by  counterclaim- 
had  been  proper  parties,  cross-relief  might  have  been  given  them,  under 
Buie  374,  by  staying  execution  upon  any  judgment  recovered  against 
them  until  they  should  establish  their  set-off  in  an  independent  action.. 

The  action  was  upon  a promissory  note.  The  counterclaim  of  the  original 
defendants  alleged  that  the  plaintiffs  took  the  note  under  circum- 
stances which  disentitled  them  to  recover  : — 

Held , a defence  and  not  a counterclaim. 

It  further  asked  that  the  plaintiffs  might  be  ordered  to  deliver  up  the 
note  to  be  cancelled  : — 

Held,  that  if  that  was  a proper  subject  of  counterclaim,  it  was  one  arising, 
between  the  plaintiffs  and  the  defendants  as  the  result  of  the  establish- 
ment of  the  defence,  and  did  not  render  the  introduction  of  new  parties 
necessary. 

It  further  asked  that  if  the  plaintifls  should  be  found  entitled  to  recover 
upon  the  note,  the  new  defendants  by  counterclaim  should  be  ordered 
to  pay  it  : — 

Held,  not  a matter  in  which  the  plaintiffs  were  concerned,  and  therefore,, 
under  Rule  376,  other  persons  could  not  be  brought  in  as  defendants  by 
counterclaim. 

It  further  alleged  that  the  plaintiffs  and  the  new  defendants  by  counter- 
claim conspired  together  with  the  fraudulent  intention  of  keeping  cer- 
tain insurance  moneys  without  applying  them  upon  the  note  sued  on 
but  there  was  no  assertion  that  the  plaintiffs  received  the  insurance 
moneys,  or  any  part  of  them,  beyond  the  amount  of  the  note  ; and  the 
prayer  was  that  the  new  defendants  by  counterclaim,  and  not  the 
plaintiffs,  should  account  for  the  insurance  money  over  and  above  the 
amount  of  the  note  : — 

Held,  that  there  was  no  excuse  for  joining  the  plaintiffs  as  parties  liable 
to  account  with  the  added  parties,  and  therefore  no  excuse  for  adding 
the  latter. 

And  the  counterclaim  of  the  original  defendants,  so  far  as  it  added  new 
parties,  was  struck  out. 

[June  13,  1895. — The  Queen's  Bench  Division.] 


An  appeal  by  the  Canadian  General  Electric  Company 
from  the  order  of  Meredith,  J.,  ante  p.  476,  striking, 
out  a pleading  delivered  by  the  appellants. 

By  the  statement  of  claim  the  plaintifls  alleged  that 
on  16th  July,  1892,  the  defendants  made  and  delivered  to- 
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the  Edison  General  Electric  Company  their  promissory 
note  for  $2,000,  payable  six  months  after  date  to  the 
Edison  General  Electric  Company  or  order;  that  the 
payees,  for  a valuable  consideration,  indorsed  the  note  to 
the  plaintiffs  ; that  it  was  duly  presented  for  payment  and 
dishonoured  ; and  they  claimed  $2,000  with  interest  and 
notarials. 

The  Victoria  Electric  Light  Company  of  Lindsay,  the 
defendants,  delivered  a statement  of  defence  and  counter- 
claim to  the  following  effect : — 

(1)  They  denied  the  allegations  in  the  statement  of 
claim. 

(2)  They  denied  the  incorporation  of  the  plaintiffs,  and 
the  power  of  the  Edison  General  Electric  Company  to 
receive  or  take  or  indorse  the  note  in  question. 

(3)  They  alleged  that  the  note  was  fully  paid  and 
satisfied  before  action. 

(4)  That  if  the  plaintiffs  were  lawful  holders  of  the 
note  at  the  commencement  of  this  action,  they  acquired 
it  from  the  Edison  General  Electric  Company,  who  held 
an  insurance  policy  as  collateral  security  for  the  payment 
of  it,  under  which  they  or  the  plaintiffs  collected  more 
than  sufficient  to  satisfy  the  note,  of  all  of  which  the 
plaintiffs  were  aware. 

(5)  That  the  holders  of  the  note  sued  on  were  entitled 
to  the  benefit  of  the  insurance,  and  it  should  be  applied  in 
payment  of  the  note,  as  the  plaintiffs  well  knew. 

(6)  And  by  way  of  counterclaim  against  the  plaintiffs 
and  the  Edison  General  Electric  Company  and  the 
Canadian  General  Electric  Company,  the  defendants 
said  : — 

(7)  The  Edison  Company  sold  to  the  defendants  cer- 
tain electric  plant  and  material,  and  the  defendants  gave 
to  the  Edison  Company  the  note  in  question  in  part  pay- 
ment thereof. 

(8)  Subsequently,  whilst  the  Edison  Company  still  held 
the  note,  it  was  agreed  between  them  and  the  defendants 
that  the  Edison  Company  should  receive  certain  insurance 
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moneys  to  which  the  defendants  were  entitled,  and  that 
out  of  such  insurance  moneys  the  Edison  Company  should 
pay  the  note. 

(9)  The  insurance  company  thereupon  paid  $2,080  of  the 
insurance  moneys  aforesaid  by  cheque  to  the  Edison 
Company,  who  indorsed  the  cheque  over  to  the  Canadian 
General  Electric  Company,  who  cashed  it,  and  did  not 
apply  the  proceeds,  as  they  should  have  done,  in  payment 
of  the  note. 

(10)  The  plaintiffs,  well  knowing  the  premises,  took 
and  acquired  the  note  after  its  maturity. 

(11)  Or,  if  they  acquired  it  before  maturity,  they  took 
it  with  notice  of  the  agreement  and  payment  aforesaid. 

(12)  All  the  defendants  by  counterclaim  conspired  and 
colluded  together  with  the  fraudulent  intent  of  keeping 
the  $2,080  without  applying  the  same  upon  the  note,  and, 
to  carry  out  their  illegal  purpose,  the  note  was  transferred 
by  the  Edison  Company  to  the  plaintiffs,  and  the  cheque 
of  the  insurance  company  for  $2,080  was  indorsed  by  the 
Edison  Company  to  the  Canadian  Company,  so  as  to  com- 
pel the  defendants  to  pay  the  note  and  to  enable  the 
■defendants  by  counterclaim  to  keep  the  $2,080. 

The  defendants  claimed  : 

(1)  A declaration  that  the  note  had  been  paid  and  an 
order  that  it  should  be  delivered  up  to  be  cancelled. 

(2)  That  if  the  plaintiffs  were  held  entitled  to  recover, 
the  Edison  Company  and  the  Canadian  Company  might  be 
ordered  to  pay  the  note  and  to  indemnify  the  defendants 
against  it. 

(3)  That  the  Edison  Company  and  the  Canadian  Com- 
pany should  be  ordered  to  account  to  the  plaintiffs  for  the 
•amount  received  from  the  insurance  company  and  to  pay 
to  the  defendants  the  surplus  over  and  above  the  note. 

(4)  A declaration  that  the  owners  of  the  note  sued  on 
were  at  all  times  and  now  were  entitled  to  the  moneys 
payable  by  the  insurance  company  to  the  extent  of  $2,000, 
and  that  the  same  should  have  been  applied  in  payment  of 
the  note. 
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To  this  counterclaim  the  Canadian  Company  filed  a 
reply  and  counterclaim,  (1)  denying  all  the  allegations  of 
the  defendants,  the  Victoria  Company ; (2)  setting  out 
certain  dealings  between  the  Victoria  Company,  the 
Edison  Company,  and  the  Canadian  Company,  as  follows  : 
the  Edison  Company  sold  to  the  Victoria  Company  certain 
goods  upon  which  a balance  remained  unpaid  of  $4,369.68, 
in  part  payment  of  which  the  Victoria  Company  gave  the 
Edison  Company  the  note  in  question  for  $2,000 ; the 
Edison  Company  afterwards  assigned  the  remainder  of  the 
debt,  being  $2,369.68,  to  the  Canadian  Company,  together 
with  an  insurance  policy  covering  part  of  the  goods  sold 
by  the  Edison  Company  to  the  Victoria  Company,  and 
held  by  the  Edison  Company  as  security  for  the  payment 
of  the  debt  due  them:  a fire  took  place  which  destroyed 
these  goods,  and  the  Canadian  Company  collected  the 
$2,080  insurance  moneys,  and  applied  them  on  account  of 
the  debt  of  $2,369.68  due  them  by  the  Victoria  Company,, 
and  also  credited  to  the  latter  $150  for  scrap  iron  saved 
from  the  fire,  thus  reducing  the  balance  due  by  the 
Victoria  Company  to  them  to  $138.88  ; afterwards  they 
sold  the  Victoria  Company  certain  goods  for  the  price  of 
$233.88,  which  had  not  been  paid. 

The  Canadian  Company,  therefore,  by  their  counter- 
claim, claimed  payment  from  the  Victoria  Company  of  the 
$138.88  and  the  $233.88,  with  interest ; they  also  asked 
that,  if  it  should  be  held  that  they  had  no  right  to  retain 
the  $2,080,  but  that  it  should  be  applied  in  payment  of 
the  note  sued  on,  the  Victoria  Company  might  be  ordered 
to  pay  them  the  $2,080  in  addition. 

This  cross-counterclaim  was  struck  out  by  the  order  of 
Meredith,  J.,  reversing  an  order  of  the  Master  in 
Chambers  : ante  p.  47 6. 

The  Canadian  Company  appealed  from  the  order  of 
Meredith,  J.,  upon  the  ground  that  the  practice  of  the 
Court,  as  particularly  set  forth  in  Rule  379,  allows  a 
defendant  brought  in  by  counterclaim  to  deliver  a counter- 
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claim  against  the  party  so  bringing  him  in.  They  were 
also  allowed  at  the  hearing  to  amend  their  notice  of 
motion  by  asking  that  the  counterclaim  of  the  Victoria 
Company,  so  far  as  it  added  the  Canadian  Company  as 
parties,  might  be  struck  out  as  irregular. 

The  appeal  was  argued  on  the  25th  and  27th  May,  1895, 
before  a Divisional  Court  composed  of  Falconbridge  and 
Street,  JJ. 

John  A.  Paterson , for  the  Canadian  Company. 

C.  Millar , for  the  Victoria  Company. 

On  the  13th  June,  1895,  the  judgment  of  the  Court  was 
delivered  by 

Street,  J. — I agree  with  Mr.  Justice  Meredith’s  con- 
clusion that  a person  brought  in  by  counterclaim  as  a 
party  to  an  action  cannot  himself  counterclaim  against  the 
defendant  bringing  him  in.  I think  that  the  Rules  are  to 
be  looked  upon  as  a legislative  interpretation  of  the  manner 
in  which  the  provisions  of  the  Judicature  Act  are  to  be 
worked  out.  It  is  obvious  that  some  limit  must  be  placed 
upon  the  right  of  endless  counterclaims,  because  that  right 
once  admitted  gives  the  right  to  bring  in  new  parties  with 
new  claims.  It  may  be  said  that  the  Court  can  control 
the  inconvenience  of  a series  of  counterclaims  by  directing 
that  they  be  tried  in  an  independent  action ; but  there 
would  be  a waste  of  energy  in  permitting  the  tangle  in  the 
first  place  only  that  it  might  afterwards  be  disentangled 
into  a series  of  triable  issues.  The  Rules  appear  to  me  to 
have  been  drawn  with  a view  of  preventing  the  evil,  and 
in  the  sharp  distinction  they  have  drawn  between  defence 
and  counterclaim,  as  pointed  out  by  my  brother  Meredith, 
they  have,  I think,  limited  the  right  of  counterclaim  to 
the  original  defendant : see  Street  v.  Gover,  2 Q.  B.  D. 
498 ; Tolce  v.  Andrews , 8 Q.  B.  D.  428.  The  plaintiff,  by 
amendment,  may  in  most,  if  not  all,  cases,  obtain  the  same 
results  as  by  counterclaiming  against  a defendant’s 
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counterclaim  ; but  where  a new  party  is  added  by  counter- 
claim and  desires  to  set  up  matter  against  the  party 
bringing  him  in,  which  he  cannot  do  by  way  of  defence 
or  set-off,  there  is  plenty  of  power  given  to  the  Courts  by 
the  Rules — by  Rule  374  especially — enabling  them  to  pre- 
vent injustice  being  done  him  without  compelling  them  to 
allow  him  to  assert  his  rights  by  way  of  counterclaim. 

With  regard  to  Green  v.  Thornton , 9 C.  L.  T.  Occ.  N.  139, 
I have  looked  at  the  original  record  to  see  what  really  was 
decided,  as  the  report  is  somewhat  meagre.  John  Green 
sued  Edward  Thornton  for  money  lent ; Thornton  denied 
the  claim,  and  by  way  of  counterclaim  set  up  that  John 
Green  and  Sarah,  his  wife  (the  latter  being  brought  in  by 
the  counterclaim),  had  converted  certain  of  his  propertj^ 
to  their  own  use  ; to  this  John  Green  replied  that  he 
never  claimed  the  property  in  question,  and  Sarah  Green 
denied  that  the  property  in  question  had  ever  belonged 
to  the  defendant  Thornton,  and  she  counterclaimed  against 
Thornton,  alleging  that  he  had  converted  certain  property 
of  hers.  The  Chief  Justice  of  the  Common  Pleas,  Sir 
Thomas  Galt,  in  his  short  judgment,  treats  the  last  counter- 
claim as  a defence,  and  seems  to  have  allowed  it  on  that 
ground.  The  case,  therefore,  is  not  an  authority  for  the 
allowance  of  a cross-counterclaim. 

The  form  of  the  present  pleadings,  however,  does  not 
seem  to  have  been  called  to  the  attention  of  my  brother 
Meredith,  and  no  application  was  made  to  him  to  strike  out 
the  counterclaim  of  the  Victoria  Company.  It  is  plain, 
however,  that  the  so-called  counterclaim  is  nothing  more 
than  a defence  to  the  action  : it  alleges  that  the  plaintiffs 
took  the  note  under  circumstances  which  disentitle  them 
to  recover  upon  it ; that  is  a defence  and  not  a counter- 
claim. It  further  asks  that  the  plaintiffs  may  be  ordered 
to  deliver  up  the  note  to  be  cancelled.  If  that  is  a proper 
subject  of  counterclaim,  it  is  one  arising  between  the  plain- 
tiffs and  the  defendants,  as  the  result  of  the  establishment 
of  the  defence,  and  does  not  render  the  introduction  of  new 
parties  necessary  : Romann  v.  Brodrecht,  9 P.  R.  2 ; Tor - 
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ranee  v.  Livingstone , 10  P.  R.  29  ; Canadian  Securities  Co. 
v.  Prentice , 9 P.  R.  324.  It  farther  asks  that  if  the  plain- 
tiffs be  found  entitled  to  recover  upon  the  note,  the  Edison 
Company  and  the  Canadian  Company  be  ordered  to  pay 
it ; that  is  not  a matter  in  which  the  plaintiff  is  at  all 
concerned,  and  therefore  he  cannot,  under  Rule  376,  bring 
in  other  persons  as  parties  to  the  action.  It  further 
alleges  that  the  plaintiffs  and  the  two  other  companies 
brought  in,  conspired  and  colluded  together  with  the 
fraudulent  intention  of  keeping  the  $2,080  ; but  there  is 
no  assertion  that  the  plaintiffs  received  the  $2,080,  or  any 
part  of  it,  beyond  the  amount  of  the  note,  and  the  prayer 
founded  upon  this  allegation  is  that  the  Edison  Company 
and  the  Canadian  Company  only,  and  not  the  plaintiffs, 
do  account  to  the  Victoria  Company  for  the  $2,080 
received  from  the  insurance  company  over  and  above  the 
amount  of  the  note  ; there  is  no  prayer  for  an  accounting 
by  the  plaintiffs  for  any  surplus,  or  any  allegation  upon 
which  such  a prayer  could  be  founded.  There  is,  there- 
fore, no  excuse  to  be  found  here  for  joining  the  plaintiff 
as  a party  liable  to  account  with  the  added  parties,  and  no 
excuse  therefore  for  adding  the  other  parties. 

Under  these  circumstances,  it  is  plain  that  the  Canadian 
Company  were  not  properly  made  parties,  and  that  their 
application,  made  for  the  first  time  upon  the  argument  of 
the  appeal  before  us,  that  they  be  struck  out,  should  be 
granted.  The  same  result  should  follow  an  application  of 
the  Edison  Company  to  be  struck  out  also,  but  no  such 
application  has  been  made. 

If  the  Victoria  Company  had  made  a case  entitling  them 
to  bring  in  the  Canadian  Company  as  parties,  and  the 
latter  had  sought  cross-relief  by  way  of  counterclaim* 
which  the  Rules,  as  I have  interpreted  them,  prevent  our 
allowing,  I think  the  relief  might  have  been  given,  under 
Rule  374,  by  staying  execution  upon  any  judgment 
recovered  bv  the  Victoria  Company  upon  their  counter- 
claim, until  the  Canadian  Company  in  an  independent 
action  had  established  their  set-off. 
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As  to  the  costs ; as  the  Victoria  Company  were  wrong  in 
adding  the  Canadian  Company  as  parties,  and  the  latter 
were  wrong  in  not  applying  earlier  to  have  their  names 
struck  out,  there  should  be  no  costs  here  or  below  to 
either  party. 

The  Edison  Company,  by  consent  of  their  counsel,  are 
also  struck  out  of  the  proceedings.* 


Graham,  Qui  Tam,  v.  Temperance  and  General  Life 
Assurance  Company  of  North  America. 


Discovery — Action  for  Account — Discretion — Preliminary  Trial  of  Right 
to  Require  Account — Rule  655. 

Whenever  discovery  is  sought  in  aid  of  an  issue  which  must  be  deter- 
mined at  the  hearing,  the  plaintiff  is  entitled  to  it  to  help  him  prove 
the  issue  ; but  where  it  is  sought  in  aid  of  something  which  does  not 
form  part  of  what  he  must  prove  at  the  hearing,  but  is  merely  conse- 
quential to  it,  the  right  is  not  absolute,  but  discretional,  until  the 
plaintiff  has  established  his  fundamental  right  at  the  hearing. 

Where  the  plaintiff  claimed  a declaration  of  the  right  of  himself  and  all 
other  persons  insured  in  the  temperance  section  of  the  defendant  com- 
pany to  the  profits  earned  by  that  section,  payment  thereof,  and  an 
account  and  apportionment  thereof  : — 

Held,  that  upon  the  mere  statement  of  the  plaintiff  in  pleading  that  he 
was  the  holder  of  a policy  entitling  him  to  share  in  certain  profits  of  the 
company,  and  without  any  proof  of  the  statement,  the  Court,  in  its 
discretion,  should  not  require  the  company  to  produce  and  lay  open  to 
him  all  their  books  of  account  and  the  papers  relating  to  them  ; but  it 
was  a proper  case  in  which  to  permit  the  defendants  to  apply  under 
Rule  655  for  an  order  for  a preliminary  trial  of  the  plaintiff’s  right  to 
require  an  account,  and  to  postpone  discovery  of  the  books  until  after 
such  trial. 


[June  13,  1895. — The  Queen'’ s Bench  Division .] 

An  appeal  by  the  defendants  from  an  order  of  Armour, 
C.  J.,  in  Chambers,  allowing  an  appeal  from  an  order  of 
the  Master  in  Chambers  and  requiring  the  defendants  to 
file  a better  affidavit  on  production  of  documents  and  to 
produce  their  books  of  account. 

The  action  was  brought  by  William  H.  Graham,  a 

* At  the  delivery  of  judgment  counsel  appeared  for  the  Edison  Com- 
pany and  consented. 
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divinity  student  residing  at  the  city  of  Toronto,  on  behalf 
of  himself  and  all  other  persons  assured  in  the  temper- 
ance section  of  the  defendant  company. 

By  his  statement  of  claim  he  alleged  that  he  was  the 
holder  of  a policy  on  his  life  in  the  temperance  section  of 
the  defendant  company  for  $1,000,  dated  26th  May,  1886; 
that  the  policy  provided  for  the  participation  of  the  assured 
in  the  profits  of  the  company  ; that  it  was  provided  by  the 
charter  and  Act  of  incorporation  of  the  company  that  they 
should  maintain  separate  accounts  of  the  business  trans- 
acted by  it  under  the  “ temperance  ” and  “ general  ” sec- 
tions, keeping  the  receipts  and  expenditures  distinct,  each 
section  sharing  its  own  profits  and  each  section  paying  its 
proper  proportion  of  expenses. 

The  plaintiff  further  alleged  that  the  defendants  had  not 
maintained  separate  accounts  of  the  business  transacted 
by  them  under  the  temperance  and  general  sections, 
but,  on  the  contrary,  had  paid  large  sums  out  of  the 
receipts  and  earnings  of  the  temperance  section  which 
should  properly  have  been  paid  out  of  the  receipts  and 
earnings  of  the  general  section,  and  that  profits  had 
been  made  upon  the  temperance  section  which  should  have 
been  divided  amongst  the  policy  holders,  but  had,  instead, 
been  applied  in  payment  of  expenses  incurred  by  the 
general  section. 

He  claimed  a declaration  of  the  right  of  the  plaintiff 
and  all  other  persons  insured  in  the  temperance  section  of 
the  defendant  company  to  the  profits  earned  by  that  sec- 
tion, and  payment  thereof,  an  account  of  the  profits  earned 
by  the  temperance  section,  and  a proper  apportionment  of 
the  assets  and  earnings  and  profits  of  the  company  between 
the  temperance  and  general  sections. 

In  their  statement  of  defence  the  defendants  said  that 
on  production  of  the  policy  they  would  admit  it  and  its 
terms,  and  that  the  plaintiff*  was  the  holder  thereof,  and 
all  the  provisions  contained  in  their  Act  of  incorpor- 
ation ; they  asserted  that  they  had  in  all  respects  fulfilled 
the  duties  cast  upon  them  by  their  Act  of  incorporation ; 
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they  said  that  they  had  a right  to  exercise  a reasonable* 
discretion  in  setting  aside  profits  ; that  they  had  set  aside 
no  profits  in  which  the  plaintiff  was  entitled  to  share ; 
they  submitted  that  the  plaintiff  had  no  right  or  status  to 
maintain  this  action,  and  that  his  statement  of  claim  dis- 
closed no  cause  of  action,  because,  amongst  other  things,  it 
did  not  appear  that  the  policy  of  insurance  held  by  the 
plaintiff  entitled  him  to  any  account  such  as  he  sought. 

After  issue  the  plaintiff  took  out  the  usual  order  for 
production  of  documents,  in  compliance  with  which  the 
defendants  filed  the  application  by  the  plaintiff  for  his 
policy  and  a letter  press  copy  of  the  written  portions  of 
the  policy  issued  to  him ; in  their  affidavit  they  objected 
to  produce  their  books  of  account,  on  the  ground  that  the 
plaintiff  had  not  established  any  right  to  the  production 
or  inspection  thereof  by  him,  and  had  not  established  any 
liability  of  the  defendant  company  to  account  to  him  in 
any  way,  and  on  the  ground  that  the  plaintiff’s  statement 
of  claim  disclosed  no  cause  of  action  against  the  defendant 
company,  and  no  right  to  any  such  account  as  was  claimed 
by  the  plaintiff,  and  on  the  ground  that  until  such  liability 
of  the  defendants  to  account  to  the  plaintiff  was  estab- 
lished, the  defendants  were  not  bound  to  produce  the  said 
books,  which  were  material  only  on  the  supposition  that 
such  liability  to  account  existed. 

The  plaintiff  thereupon  applied  to  the  Master  in  Cham- 
bers for  an  order  requiring  the  defendants  to  file  a better 
affidavit  on  production,  and  to  produce  the  books  of 
account  referred  to.  The  learned  Master  refused  the 
application,  being  of  opinion  that  production  of  the  books 
of  account  should  be  postponed  until  the  trial  of  the  issue 
as  to  whether  the  plaintiff  was  entitled  to  maintain  the 
action  had  resulted  in  his  favour ; he  suggested  that  that 
issue  might  be  disposed  of  by  setting  down  for  argument 
the  points  of  law  raised  by  the  defendants  in  their  defence. 

The  plaintiff  appealed  from  this  decision  to  a Judge  in 
Chambers,  and  his  appeal  was  argued,  on  the  1st  Febru- 
ary, 1895,  before  the  Chief  Justice  of  the  Queen’s  Bench, 
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sitting  in  Chambers,  who  delivered  judgment  on  the  7th  of 
February,  1895,  as  follows : “ The  production  of  the  books 
of  the  defendants  being  necessary  for  the  purpose  of  estab- 
lishing the  plaintiff’s  claim  to  relief,  I do  not  think  that 
the  rule  laid  down  in  Parker  v.  Wells,  18  Ch.  D.  477,  and 
Fennessy  v.  Clark,  37  Ch.  D.  184,  applies;  and  the  plain- 
tiff is,  therefore,  in  my  opinion,  entitled  to  production.” 

By  special  leave  the  defendants  appealed  during  the 
Hilary  Sittings  to  the  Divisional  Court  against  this 
decision,  and  the  appeal  was  argued  on  the  14th  Febru- 
ary, 1895,  before  Falconbridge  and  Street,  JJ.,  sitting 
as  a Divisional  Court. 

W.  H.  Blake,  for  the  defendants. 

G.  D.  Scott,  for  the  plaintiff. 

On  the  13th  June,  1895,  the  judgment  of  the  Court 
was  delivered  by 

Street,  J. — Wherever  discovery  is  sought  in  aid  of  an 
issue  which  must  be  determined  at  the  hearing,  the  plain- 
tiff is  entitled  to  it  to  help  him  prove  the  issue  ; but  where 
it  is  sought  in  aid  of  something  which  does  not  form  part 
of  what  he  must  prove  at  the  hearing,  but  is  merely  conse- 
quential to  it,  the  right  is  not  absolute,  but  discretional, 
until  the  plaintiff  has  established  his  fundamental  right  at 
the  hearing : Turney  v.  Bayley,  4 D.  J.  & S.  332 ; Harris 
v.  Harris,  4 Ha.  179  ; Adams  v.  Fisher,  3 Myl.  & Cr.  526 ; 
Lockett  v.  Lockett,  L.  R.  4 Ch.  336 ; Elmer  v.  Creasy,  L.  R. 
9 Ch.  69 ; Elkin  v.  Clarke,  21  W.  R.  447. 

In  the  present  case  the  plaintiff,  to  entitle  himself  to 
have  the  accounts  taken  for  which  he  asks,  must  shew 
first  his  title  to  obtain  an  account,  in  case  the  other  allega- 
tions  in  his  statement  of  claim  are  true  ; and  second,  that 
the  defendants  have  been  guilty  of  some  wrong-doing  or 
of  withholding  some  rights  to  which  he  proves  himself 
entitled.  The  Court  would  not  order  the  defendants  to 
account  without  some  evidence  of  breach  of  duty  on  their 
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part ; and  the  plaintiff  may  reasonably  ask  to  be  allowed 
to  support  this  part  of  the  case  he  must  make  at  the  hear- 
ing, by  having  the  defendants’  books  produced  for  his 
inspection. 

It  might,  however,  lead  to  much  inconvenience  if  we 
were  to  hold  that  any  man,  upon  his  own  mere  statement 
in  pleading  that  he  is  the  holder  of  an  insurance  policy 
entitling  him  to  share  in  certain  profits  of  the  company, 
and  without  any  proof  of  the  statement,  can  require  the 
company  to  produce  and  lay  open  to  him  all  their  books 
of  account  and  the  papers  relating  to  them. 

In  my  opinion,  this  is  one  of  the  cases  in  which  it  will 
be  very  proper  to  permit  the  defendants  to  apply  under 
Rule  655  for  an  order  for  the  trial  of  the  plaintiff’s  right 
to  require  an  account  from  the  defendants  under  the  terms 
of  his  policy,  in  other  words,  to  have  a preliminary  trial, 
before  the  trial  of  the  other  issues,  of  those  raised  by  the 
second  and  third  paragraphs  of  the  statement  of  claim  and 
the  fourth  and  fifth  paragraphs  of  the  statement  of  defence. 

I think  we  should  at  present  make  no  order  upon  the 
present  appeal,  in  order  that  the  defendants  may,  if  they 
desire  to  do  so,  apply  in  Chambers  for  the  order  I have 
suggested,  and  proceed  to  the  trial  of  this  preliminary 
matter. 


XVI.] 


CLOUSE  V.  COLEMAN. 


541 


Clouse  v.  Coleman. 

Discovery — Bodily  Injury — Examination  by  Medical  Practitioner — 
Viet.  ch.  11  (O.) — Questions — Leave  to  Appeal. 

Leave  to  appeal  from  the  decision  of  the  Queen’s  Bench  Divisional  Court, 
ante  p.  496,  refused. 

[June  25,  1895 — The  Court  of  Appeal.\ 

Motion  by  the  defendant  for  leave  to  appeal  to  the 
Court  of  Appeal  from  the  order  and  decision  of  the  Queen’s 
Bench  Divisional  Court  ( ante  p.  496),  reversing  an  order 
of  the  Master  in  Chambers,  and  holding  that  the  Act  54 
Yict.  ch.  11  (0.)  does  not  authorize  the  putting  of  questions- 
by  the  medical  examiner  to  the  examinee  upon  an  exami- 
nation under  the  Act. 

The  motion  was  argued  before  Hagarty,  C.  J.  O.,  and 
Burton,  Osler,  and  Maclennan,  JJ.A.,  on  the  7th  June, 
1895. 

Arnoldi , Q.C.,  for  the  defendant. 

H.  S.  Osier , for  the  plaintiff. 

Judgment  was  delivered  on  the  25th  June,  1895. 

Osler,  J.  A. ---The  action  is  for  injuries  sustained  by  the 
plaintiff  in  consequence  of  the  alleged  negligence  of  the 
defendant’s  servant. 

The  Master  in  Chambers  made  an  order  that  the  plain- 
tiff should  attend  and  submit  to  be  examined  at  the  times 
and  places  and  by  the  medical  practitioner  specified  therein. 
The  plaintiff  attended  as  required  by  the  order,  but  refused 
to  answer  questions  put  to  him  by  the  examiner,  though 
in  every  other  way  submitting  himself  to  the  examination. 
Then  the  Master  in  Chambers  made  a further  order  that 
the  plaintiff*  should  re-attend  before  the  examiner  and 
answer  questions  which  might  be  put  to  him  as  to  his  past 
state  of  health  and  past  symptoms.  This  order  the  Queen’s 
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Bench  Division  reversed,  and  the  defendant  now  moves  for 
leave  to  appeal  from  their  order. 

We  have  not  been  referred  to  any  note  or  report  of  the 
judgment. 

The  Act  under  which  the  original  order  of  the  Master  in 
Chambers  professed  to  be  made,  54  Viet.  ch.  11(0.)  (4th  May, 
1891),  was  evidently  passed  in  consequence  of  the  decision 
in  Rcily  v.  City  of  London,  14  P.  R.  171  (7th  March,  1891), 
and  is,  in  effect,  taken  from  the  26th  section  of  the  Regula- 
tion of  Railways  Act,  1868,  (Imp.),  though  the  latter  is 
confined  to  injuries  arising  from  accidents  on  a railway, 
while  our  Act  is  general  in  its  application. 

The  jurisdiction  is  to  order  “ that  the  person  in  respect 
of  whose  injuries  damages  or  compensation  is  sought  shall 
submit  to  be  examined  by  a duly  qualified  medical  prac- 
titioner who  is  not  a witness  on  either  side.”  The  section 
concludes,  however,  with  the  extraordinary  and  rather 
inconsistent  proviso  (nob  in  the  Imperial  Act),  that  such 
medical  practitioner  may  afterwards  be  a witness  at  the 
trial,  unless  the  trial  Judge  shall  otherwise  order. 

The  examination  intended  by  the  Act  is,  in  my  opinion, 
a physical  examination  by  the  medical  practitioner,  by 
touch  or  sight,  of  the  bodily  injuries  or  person  of  the  indi- 
vidual injured.  The  ordinary  examination  for  discovery 
is  not  superseded,  upon  which  the  complainant  may  be 
examined,  in  a different  sense  of  the  word,  as  he  has  already 
been,  as  to  his  past  history  and  symptoms,  to  the  fullest 
extent.  The  complainant  is  to  be  examined  by,  not 
before,  the  medical  practitioner,  who  is  not  required  to 
report  the  result  of  the  examination  to  the  Court.  The 
examination  is  not  one  taken  on  oath  or  in  writing,  nor 
does  it  seem  to  have  been  intended  that  any  record  should 
be  made  or  kept  of  it.  If  the  object  of  the  Act  is  regarded, 
a moment’s  reflection  will  convince  that  a personal  exami- 
nation of  the  injuries  complained  of  must  have  been 
intended,  and  not  an  oral  examination  of  the  person  injured. 
That  is  the  way  in  which  we  must  understand  the  phrase 
“ submit  to  be  examined,”  for  if  we  understand  by  it  “ to 
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be  orally  examined,”  it  fails  to  import  the  right  to  have  a 
physical  examination  and  inspection  of  the  injury,  and 
no  new  legislation  was  required  to  confer  the  right  to 
an  oral  examination.  In  short,  the  word  “ examine  ” is 
used  in  the  Act  in  the  sense  of  inspecting,  observing  care- 
fully, looking  into  the  state  of,  as,  e.g.,  to  examine  a build- 
ing, a record,  or  a wound  ; and  not  in  the  sense  of  interro- 
gating or  examining  a witness  for  the  purpose  of  eliciting 
testimony. 

The  jurisdiction  is  manifestly  one  to  be  exercised  with 
great  care  and  discretion,  the  more  so  as  the  examinant 
may  be  called  as  a witness  at  the  trial  by  the  party  at 
whose  instance  he  has  been  appointed. 

The  judgment  of  the  Queen’s  Bench  Division,  for  the 
reasons  I have  given,  which  may  or  may  not  be  those  upon 
which  the  Court  acted,  seems  so  clearly  right  that,  speaking 
for  myself,  I feel  no  doubt  that  the  motion  for  leave  to 
appeal  ought  to  be  refused. 

Hagarty,  C.  J.  0.,  and  Burton  and  Maclennan,  JJ.  A., 
•concurred  in  dismissing  the  motion. 


Leave  refused. 
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Williams  y.  Leonard  et  al. 


Amendment — Pleading — Rule  444— Hardship — Defence — Bills  of  Sale  Act 
— Chattel  Mortgage. 

Under  Rule  444  an  amendment  should  be  allowed  at  any  stage  of  the 
proceedings  if  it  can  be  made  without  injustice  to  the  other  side  ; and 
there  is  no  injustice  if  the  other  side  can  be  compensated  by  costs. 

Steward  v.  North  Metropolitan  Tramways  Co.,  16  Q.  B.  D.  556,  applied 
and  followed,  notwithstanding  the  difference  in  the  English  Rule. 

And,  semble,  a matter  of  mere  hardship  should  not  govern  the  question  of 
granting  or  refusing  an  amendment. 

And  where,  in  an  action  to  recover  possession  of  a chattel,  the  defendants, 
who  were  subsequent  bond  fide  purchasers  for  value  without  notice  of 
the  plaintiff’s  purchase,  were  at  the  trial  refused  liberty  to  amend  their 
defence  by  setting  up  the  provisions  of  the  Bills  of  Sale  Act,  which 
amendment  would  have  called  for  no  additional  evidence,  a Divisional 
Court  allowed  it  upon  appeal. 

Judgment  of  Rose,  J.,  upon  this  point  reversed. 

[May  4,  1895.—  Rose,  J.] 

[June  13,  1895. — The  Queen’s  Bench  Division.] 


This  was  an  action  brought  to  recover  possession  of  a 
ma3hine  called  a bolt  cutter,  and  $500  damages  for  its. 
conversion. 

The  statement  of  claim  alleged  that  the  plaintiff  had 
ordered  the  machine  from  the  London  Machine  Tool  Com- 
pany, and  had  paid  for  it,  and  that  it  had  been  invoiced  to 
him,  but  not  delivered ; also  that  it  was  covered  by  a duly 
registered  chattel  mortgage  from  the  company  to  the  plain- 
tiff, under  which  the  plaintiff  had,  by  an  agent,  entered 
into  possession  of  all  the  goods  and  chattels  of  the  com- 
pany, but  that,  during  the  temporary  absence  of  the  agent,, 
the  defendants  wrongfully  obtained  and  kept  the  bolt 
cutter. 

The  defendants  denied  the  allegations  of  the  plaintiff, 
and  alleged  that  they  purchased  the  machine  from  the 
company  in  the  ordinary  course  of  business,  for  valuable 
consideration. 


The  action  was  tried  before  Rose,  J.,  without  a jury,  at 
London,  on  the  28th  March,  1895. 

The  following  facts  appeared  : — 
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On  the  1st  September,  1893,  one  Yates,  who  carried  on 
business  at  the  city  of  London  in  the  name  of  the  London 
Machine  Tool  Company,  made  a chattel  mortgage  to  the 
plaintiff  to  secure  advances  amounting  to  $13,000.  The 
greater  part  of  the  goods  manufactured  by  Yates  were 
sold  by  him  to  the  plaintiff  at  prices  agreed  on,  and  the 
purchase  money  was  credited  to  him  on  account  of  ad- 
vances. On  the  31st  October,  1894,  Yates  sent  the  plaintiff 
an  invoice  of  manufactured  articles  on  hand,  including 
the  bolt  cutter  in  question.  These  were  charged  by  him 
to  the  plaintiff,  and  credited  by  the  plaintiff  to  his  account, 
but  remained  in  Yates’s  workshops.  On  the  6th  December, 
1894,  the  plaintiff  put  one  Burns  into  the  works  of  Yates 
to  assure  himself  that  the  whole  output  was  going  to  him. 
On  the  13th  December,  1894,  Burns  was  away,  and  on 
that  day  the  bolt  cutter  was  delivered  by  Yates  to  the 
defendants,  to  whom  he  was  indebted,  and  to  whom  he 
had,  on  the  3rd  December,  1894,  before  Burns  took  posses- 
sion, agreed  to  sell  it.  A few  days  afterwards  the  plaintiff 
demanded  it  back,  but  the  defendants  refused  to  deliver  it 
up. 

The  chattel  mortgage  from  Yates  purported  to  grant 
and  transfer  to  the  plaintiff  all  the  goods  and  chattels 
particularly  mentioned  and  set  forth  in  the  schedule,  “ all 
of  which  said  goods  and  chattels  now  are  the  property  of 
the  said  mortgagor,  and  are  situate  in  and  upon  the 
premises  of  the  London  Machine  Tool  Company”  (describing 
them)  “ on  the  north  side  of  King  street,  in  the  city  of 
London.” 

The  schedule,  after  describing  certain  machinery  in  the 
shops  of  the  mortgagor,  concluded  : “ And  all  machines 

* * in  course  of  construction  or  which  shall  hereafter 

be  in  course  of  construction  or  completed,  while  any  of  the 
moneys  hereby  secured  are  unpaid,  being  in  or  upon  the 
premises  now  occupied  by  the  mortgagor  * * or  which 

are  now  or  shall  be  on  any  other  'premises  in  the  said  city 
of  London .” 

Before  the  bolt  cutter  was  begun,  and  before  the  ma- 
72— VOL.  XVI.  O.P.R. 
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terials  for  it  were  bought,  the  company  had  moved  its 
works  away  from  the  lot  on  King  street  to  a new  workshop 
in  Bathurst  street,  where  the  bolt  cutter  was  made,  and 
where  it  was  at  the  time  the  defendants  obtained  it. 

The  chattel  mortgage  had  been  renewed  by  a renewal 
statement  sworn  to  by  the  plaintiff  dated  the  31st  August, 
1894,  and  filed  on  the  1st  September,  1894,  but  the  jurat  to 
the  affidavit  purported  to  be  dated  the  31st  August,  1893. 

At  the  trial  the  plaintiff  objected  that  the  defendants, 
not  having  set  up  in  their  pleading  the  Act  respecting 
mortgages  and  sales  of  personal  property,  could  not  rely 
upon  its  provisions. 

Judgment  was  delivered  on  the  4th  May,  1895. 

Bose,  J. — The  bolt  cutter  in  question  is  not,  I think, 
covered  by  the  chattel  mortgage  to  the  plaintiff.  It  never 
was  on  lot  No.  17,  and,  even  in  the  light  of  Horsfall  v.  Bois- 
seau , 21  A.  R.  663,  I cannot  hold  that  the  words  in  the 
schedule,  i.e.,  “ or  which  are  now  or  shall  be  on  any  other 
premises  in  the  said  city  of  London,”  can  extend  to  goods 
manufactured  on  the  new  premises,  and  which  never  were 
on  lot  17 ; nor,  if  they  should  be  construed  to  refer  to 
such  goods,  could  I hold  such  words  to  be  a sufficient  de- 
scription within  the  meaning  of  the  Bills  of  Sale  Act,  R.  S. 
O.  ch.  125. 

But,  as  the  machine  was  manufactured  practically  for 
the  plaintiff,  was  invoiced  and  charged  to  him  on  the  31st 
October,  1894,  and  credited  by  him  to  the  London  Machine 
Tool  Company,  on  receipt  of  invoice,  it  must,  I think, 
be  held  to  have  been  sold  to  and  paid  for  by  him  and  to 
have  become  his  property  prior  to  the  sale  to  the  defen- 
dants ; and  so,  the  property  having  passed  to  the  plaintiff, 
there  was  none  to  pass  to  the  defendants,  and  the  plaintiff 
is,  therefore,  entitled  to  recover  its  value  from  the  defen- 
dants. 

I am  not  troubled  with  considering  any  provisions  of 
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the  Statute  of  Frauds,  nor  of  the  Bills  of  Sale  Act ; for 
the  defendants  have  elected  not  to  plead  them.  By  Con. 
Buie  413,  the  bare  denial  of  the  contract — as  here — is  to 
be  construed  only  as  a denial  of  the  making  of  the  con- 
tract in  fact,  and  not  of  its  legality  or  its  sufficiency  in 
law,  whether  with  reference  to  the  Statute  of  Frauds  or 
otherwise  : see  also  Buie  402.  The  English  Buie  (Con. 
Buies  1883)  Order  XIX.,  Buie  15,  Wilson’s  Judicature  Acts, 
7th  ed.,  p.  209,  differs  a little  from  our  Buie  402  ; the  words 
“ payment,  performance,  facts  shewing  illegality  either  by 
statute  or  common  law,  or  Statute  of  Frauds,”  being  added 
in  the  English  Buie.  Coburn  v.  Collins , 56  L.  T.  N.  S.  43 1} 
(1887),  is  a decision  under  the  English  Buie,  and  may  be 
referred  to. 

I refused  at  the  hearing  to  permit  the  statutes  to  be 
pleaded,  as  the  defendants  would  thereby  be  assisted  in 
obtaining  an  unfair  advantage  over  the  plaintiff,  who  by 
a mishap  is  prevented  from  relying  on  his  chattel  mort- 
gage. 

The  defendants’  counsel  also  raised  a technical  objection 
to  the  sufficiency  of  the  form  of  renewal  of  the  mortgage, 
as  to  which  the  defendants  should  receive  no  assistance. 

Beading  Buies  403  and  413  together,  I think  that  if  a 
party  desire  to  raise  a question  as  to  the  Statute  of  Frauds 
or  Bills  of  Sale  Act,  or  any  other  Act  which  requires  any 
formalities  to  be  observed  in  making  contracts,  he  must 
plead  such  Act,  and  that  an  amendment  should  not  be 
made  unless  “for  the  advancement  of  justice.”  I do  not 
see  that  it  would  be  for  the  advancement  of  justice  to 
permit  the  defendants  to  set  up  the  provisions  of  any 
statute  to  enable  them  to  take  away  from  the  plaintiff 
property  which  he  had  purchased  bond  fide  and  paid  for 
prior  to  their  acquiring  any  right  to  such  property,  especi- 
ally on  the  facts  of  this  case,  which  would  not  unfairly 
lead  to  the  inference  that  the  defendants  were  seeking  to 
obtain  payment  of  a debt  from  a creditor  in  extremis 
financially.  The  defendants  assert  bona  fides,  and  I do  not 
find  against  them,  but  I think  I had  better  leave  them 
with  the  pleadings  in  the  shape  they  were  in  at  the  trial. 
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There  must  be  judgment  for  the  plaintiff  for  the  value 
of  the  machine,  which  I take  to  be  the  price  at  which  the 
defendants  purchased  it,  viz.,  $350. 


The  defendants  appealed  from  this  judgment,  and  their 
appeal  was  argued  before  a Divisional  Court  composed  of 
Falconbridge  and  Street,  JJ.,  on  the  25th  May,  1895. 
Gibbons,  Q.  C.,  for  the  defendants. 

McEvoy  and  W.  A.  Wilson,  for  the  plaintiff. 

On  the  13th  June,  1895,  the  judgment  of  the  Court  was 
delivered  by 


Street,  J. — I agree  entirely  in  the  view  of  my  brother 
Rose  that  the  bolt  cutter  in  question  cannot  be  taken  to 
be  sufficiently  described  and  identified  with  the  plaintiff’s 
chattel  mortgage,  so  as  to  pass  bv  it  as  against  subsequent 
purchasers.  Under  the  description  in  the  body  of  the 
chattel  mortgage,  only  the  property  upon  lot  17  on  York 
and  King  streets  passed  ; and,  even  if  we  can  allow  the 
language  of  the  schedule  to  extend  that  in  the  body  of  the 
deed  to  articles  which  could  not  pass  under  the  latter,  we 
should  have  to  go  far  beyond  what  was  decided  in  Hors- 
fall v.  Boisseau,  21  A.  R.  663,  before  we  could  hold  the 
present  description  to  be  sufficiently  definite  ; in  terms  it 
would  cover  all  the  tools  and  property  of  the  mortgagor 
anywhere  in  the  city  of  London,  no  matter  in  whose  pos- 
session they  might  be. 

I have  been  unable,  however,  to  come  to  the  conclusion 
that  my  brother  Rose  was  right  under  the  authorities  in 
refusing  to  the  defendants  leave  to  amend  their  statement 
of  defence  by  setting  up  the  provisions  of  the  Act  respect- 
ing Bills  of  Sale  and  Chattel  Mortgages.  I do  not  think 
it  is  necessary  to  determine  whether  or  not  a defendant 
in  possession  of  goods  and  denying  the  plaintiff’s  title  to 
them  is  bound  to  plead  a statute  under  which  that  title 
would  be  void.  I assume  for  the  purpose  of  this  case  that 
he  should  have  pleaded  it ; it  certainly  would  have  been 
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safer  to  have  done  so : Coburn  v.  Collins , 56  L.  T.  N.  S. 
431 ; Neil  v.  Park , 10  P.  B.  476. 

But  a rule  has  been  enunciated  in  England  which  has 
been  expressly  approved  by  the  Court  of  Appeal  there  in 
Steward  v.  North  Metropolitan  Tramways  Co.,  16  Q.  B.  D. 
556,  which  I think  we  are  bound  to  follow,  and  which  has 
the  merit  of  placing  the  obligation  to  allow  amendments 
upon  a more  solid  basis  than  that  afforded  by  a balancing 
of  the  respective  merits  of  the  parties  in  each  case  in  which 
an  application  to  amend  is  made. 

The  rule  to  which  I refer  is  thus  stated  by  Lord  Esher, 
M.  R. : “ The  rule  of  conduct  of  the  Court  in  such  a case  is 
that,  however  negligent  or  careless  may  have  been  the 
first  omission,  and  however  late  the  proposed  amend- 
ment, the  amendment  should  be  allowed,  if  it  can  be  made 
without  injustice  to  the  other  side.  There  is  no  injustice 
if  the  other  side  can  be  compensated  by  costs  : but,  if  the 
amendment  will  put  them  into  such  a position  that  they 
must  be  injured,  it  ought  not  to  be  made  and  Lord  J ustice 
Lindley  says,  at  p.  559  : '‘I  entirely  agree  with  the  terms 
in  which  the  rule  as  to  amendments  has  been  laid  down 
in  the  cases  cited  by  the  Master  of  the  Bolls.  I think  an 
amendment  ought  always  to  be  allowed,  except  when  the 
other  party  cannot  be  placed  in  the  same  position,  but  an 
injury  would  be  occasioned  to  him  by  the  amendment 
which  could  not  be  compensated  by  costs.’'* 

I have  not  failed  to  observe  the  difference  between  the 
English  Buie  (309  of  the  year  1883),  under  which  the  cases 
to  which  I have  referred  were  decided,  and  our  own  Buie 
444.  The  former  requires  that  “all  such  amendments  shall 
be  made  as  may  be  necessary  for  the  purpose  of  determin- 
ing the  real  questions  in  controversy  between  the  parties.” 
Our  Buie  is  that  “ all  such  amendments  may  be  made  as 
may  be  necessary  for  the  advancement  of  justice , deter- 
mining the  real  question  or  issue  raised  by  or  depending 
on  the  proceedings,  and  best  calculated  to  secure  the  giving 
of  judgment  according  to  the  very  right  and  justice  of  the 
case.”  A reference,  however,  to  the  cases  decided  upon  the 
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English  rule  will  shew  that  they  have  practically  construed 
it  as  if  it  contained  the  language  used  in  ours.  Notwith- 
standing its  imperative  language,  they  have  in  many  cases 
refused  leave  wThere  they  deemed  the  amendments  not 
conducive  to  the  advancement  of  justice,  or  of  a technical 
character  and  therefore  not  best  calculated  to  secure  the 
giving  of  judgment  according  to  the  very  right  and  justice 
of  the  case  : Steward  v.  North  Metropolitan  Tramways  Co ., 
16  Q.  B.  D.  556 ; Collette  v.  Goode , 7 Ch.  D.  842,  847  ; 
Edevain  v.  Cohen , 41  Ch.  D.  563. 

In  the  case  before  us  the  question  is  a very  simple  one, 
viz.,  whether  the  bolt  cutter  in  question  is  the  property  of 
the  plaintiff  or  is  the  property  of  the  defendants.  My 
brother  Rose  has  declined  to  find  the  defendants  guilty  of 
any  breach  of  good  faith  in  obtaining  it,  and  in  order  to 
determine  the  ownership  we  must  consider  the  statute  law 
governing  transactions  of  the  nature  of  those  which  led  to 
the  conflicting  claims  of  the  parties.  For  the  protection 
of  purchasers  it  is  the  law  that  under  certain  circumstances, 
which  are  admittedly  found  here,  a purchaser  in  the 
position  in  which  the  plaintiff  is  found  here,  that  is  to  say, 
not  having  taken  possession  of  his  purchase,  must  file  the 
bill  of  sale  or  chattel  mortgage  under  which  he  claims, 
and  that  if  he  do  not,  he  cannot  claim  the  property  pur- 
chased as  against  a subsequent  purchaser  who  obtains  pos- 
session. The  plaintiff  has,  in  effect,  filed  no  bill  of  sale  or 
chattel  mortgage  (because  that  which  he  has  filed  does  not 
comply  with  the  requirements  of  the  law),  and  the  defen- 
dants, subsequent  purchasers,  obtained  possession,  and  their 
title  thereupon,  according  to  law,  is  entitled  to  prevail 
against  that  of  the  plaintiff.  There  does  not  even  appear 
to  be  any  substantial  difference  between  the  positions  of 
the  two  parties,  looking  at  the  matter  as  one  of  hardship ; 
each  of  them  proposed  to  pay  for  the  bolt  cutter  by  credit- 
ing its  price  upon  an  existing  debt ; not  that  I think  we 
should  consider  a matter  of  mere  hardship  as  governing 
the  question  of  granting  or  refusing  an  amendment. 
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Under  these  circumstances,  then,  it  appears  to  me  that 
the  plaintiff,  having  omitted  to  take  a new  chattel  mort- 
gage when  the  London  Machine  Tool  Company  moved  to  its 
new  shops  in  Bathurst  street, many  months  before  the  defen- 
dants purchased  the  tool  in  question,  cannot  say  that  the 
defendants,  who  bought  without  notice  that  he  had  any 
claim,  should,  in  “ very  right  and  justice,”  give  the  tool  up 
to  him.  On  the  contrary,  I think  that  the  amendment  is 
one  “ necessary  for  the  advancement  of  justice,”  because  it 
gives  the  property  to  the  party  entitled  to  it  by  law; 
plainly  necessary  for  “ determining  the  real  issue  raised 
by  or  depending  on  the  proceedings,”  viz.,  the  right  to  the 
ownership  of  this  bolt  cutter,  because  without  the  amend- 
ment the  property  would  be  given  to  the  person  not  en- 
titled to  it  by  law  ; and  “ best  calculated  to  secure  the  giving 
of  judgment  according  to  the  very  right  and  justice  of  the 
case,”  because  the  right  and  justice  of  the  case  demand  that 
the  property  should  be  adjudged  as  belonging  to  the  person 
entitled  to  it  by  law. 

The  amendment  asked  for  was  one  which  required  no 
additional  evidence  to  be  given,  but  merely  called  the  at- 
tention of  the  Court  to  a part  of  the  statute  law,  and  it 
was,  therefore,  I think,  according  to  the  English  authorities, 
one  which  should  have  been  allowed ; but  it  should  be 
allowed  on  condition  that  the  defendants  abandon  the  ob- 
jection to  the  renewal  of  the  mortgage,  the  objection  being 
based  upon  what  is  evidently  a mere  clerical  error  in  the 
date  of  the  jurat,  an  error  which  would  no  doubt  have 
been  explained  by  evidence,  had  attention  been  called  to  it 
by  pleading. 

Treating  the  amendment,  then,  as  having  been  made,  the 
case  is  free  from  difficulty.  The  plaintiff’s  prior  purchase 
is  postponed  to  the  title  subsequently  acquired  by  the  de- 
fendants, without  notice,  by  the  operation  of  the  statute, 
and  the  possession  acquired  by  the  defendants  prevails. 

The  appeal  should  be  allowed,  and  the  action  should  be 
dismissed  with  costs ; under  the  circumstances  we  give  no 
costs  of  the  motion. 
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McLaren  v.  Whiting. 

Receiver — Partnership — Interim  Sale  of  Assets. 

Under  special  circumstances  an  order  may  be  made,  in  an  action  for  the 

dissolution  and  winding-up  of  an  insolvent  partnership,  for  the  sale  of 

assets  by  the  receiver  before  the  trial. 

[June  26,  1895.—  Meredith,  C.  J.] 

Motion  by  the  plaintiff  for  an  order  for  sale,  before  the 
trial  of  the  action,  of  the  partnership  assets,  heard  before 
Meredith,  C.  J.,  in  Court,  on  the  25th  July,  1895. 

R.  B.  Beaumont,  for  the  plaintiff*. 

No  one  appeared  for  the  defendant. 

Judgment  was  delivered  on  the  following  day. 

Meredith,  C.  J. — The  action  is  for  a dissolution  and 
winding-up  of  the  partnership.  A receiver  has  been  ap- 
pointed, and  the  partnership  is  shewn  to  be  insolvent.  It 
is  also  shewn  that  the  assets  are  of  such  a character  that, 
unless  disposed  of  at  once,  their  value  will  be  lessened, 
and  that,  as  to  most  of  them,  the  present  is  the  most  ad- 
vantageous time  for  disposing  of  them.  It  is  also  shewn 
that  the  creditors  are  pressing  and  likely  to  take  legal  pro- 
ceedings, involving  considerable  expense,  and  that  mort- 
gagees of  some  of  the  assets  are  proceeding  to  realize  upon 
their  securities. 

Under  the  special  circumstances  shewn,  I am  warranted 
by  the  practice  of  the  Court  in  granting  the  order  asked : 
see  Lindley  on  Partnership,  5th  ed.,  p.  559,  and  cases  there 
cited. 

The  order  will  be  for  the  sale  of  the  assets  by  the  re- 
ceiver, with  the  approbation  of  the  Master  in  Ordinary, 
and  the  proceeds  of  the  sale  will  be  paid  into  Court  to 
abide  further  order. 
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Crooks  v.  Township  of  Ellice. 

Hiles  y.  Township  of  Ellice. 

Costs — Taxation — Drainage  Actions — Appeal — Reference  to  Drainage 
Referee — Costs  Awarded  on  Appeal. 

Where  actions  begun  in  the  High  Court  were  referred  at  the  trial  to  the 
drainage  referee,  and  upon  appeal  from  his  report  an  order  was  made 
by  an  appellate  Court  for  taxation  and  payment  of  costs  of  the 
actions : — 

Held,  that  they  were  not  costs  coming  within  the  provisions  of  sec.  24, 
sub-sec.  (4),  of  the  Drainage  Trials  Act,  1891,  but  were  to  be  taxed  in 
the  usual  way  in  which  costs  of  actions  are  taxed,  and  subject  to  the 
same  right  of  appeal. 

[December  6,  1894. — Meredith,  J.] 

An  appeal  by  the  defendants  from  the  taxation  by  the 
local  Registrar  at  Stratford  of  the  plaintiffs’  costs  of  these 
actions  awarded  by  the  judgment  of  the  Supreme  Court  of 
Canada.  The  actions  were  brought  in  the  High  Court  in 
respect  of  disputes  arising  under  the  drainage  laws,  and  at 
the  trial  an  order  was  made  referring  the  matters  in  ques- 
tion to  the  drainage  referee.  From  his  decision  an  appeal 
was  had  to  the  Court  of  Appeal  and  a subsequent  appeal 
to  the  Supreme  Court  of  Canada,  which  awarded  costs  and 
damages  to  the  plaintiffs. 

The  appeal  was  brought  on  for  argument  before 
Meredith,  J.,  in  Chambers,  on  the  30th  November,  1894, 
when 

W.  M.  Douglas  and  J.  P.  Mabee,  for  the  plaintiffs, 
objected  that  no  appeal  lay. 

J.  M.  Clark  and  J.  H.  Moss,  for  the  defendants,  contra. 

Judgment  on  the  preliminary  objection  was  delivered 
on  the  6th  December,  1894. 

Meredith,  J. — The  costs  in  question  are  the  costs  of 
actions  in  this  Court,  ordered  to  be  taxed  and  allowed,  and 
paid,  in  and  by  the  judgments  of  the  Supreme  Court  of 
Canada,  made  in  the  actions : and  are  not  costs  which  the 
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referee  has,  under  the  provisions  of  the  Drainage  Trials 
Act,  1891,  disposed  of  or  dealt  with. 

They  are  not,  in  my  opinion,  costs  coming  within  the 
provisions  of  sec.  24,  sub-sec.  (4),  of  the  Act. 

The  actions  were  brought  in  the  High  Court,  and 
remained  there  until  the  order  of  reference  was  made  at 
the  trial,  when  they  passed  under  the  jurisdiction  of  the 
referee  acting  under  the  Act  in  question  : and,  had  the 
cases  gone  no  further,  the  disposition  of  the  question  of 
costs  (sec.  19)  and  the  taxation  of  them  (sec.  24,  sub- 
sec. (4)  ) might  have  rested  with  the  referee  : but,  by  way 
of  appeal  from  the  referee’s  reports,  the  actions  came  back 
to  the  ordinary  Courts  of  law : and  one  of  those  Courts 
has  dealt  finally  and  definitely  with  the  question  of  costs, 
and  expressly  directed  that  they  be  taxed  and  allowed  as 
it  has  awarded  them  : and  that  direction,  which  is  in  the 
ordinary  form,  I take  to  mean  a taxation  in  the  usual  way, 
and  subject  to  the  usual  right  of  appeal : just  as  I sup- 
pose the  damages,  awarded  the  plaintiffs  by  the  same 
judgment,  may  be  recovered  in  the  actions  in  the  usual 
way  : and  just  as  the  parties  now  objecting  treated  their 
bills  of  costs,  entitling  them,  drawing  them,  and  having 
them  taxed,  as  costs  of,  and  in,  the  original  actions  and 
Courts. 

I,  therefore,  overrule  the  objection : the  appeals  must  be 
heard  upon  their  merits  : any  additional  costs  of  the  appeal 
caused  by  this  objection  will  be  costs  in  the  appeal. 

[Note. — The  question  whether  an  appeal  lies  to  a Judge  of  the  High 
Court  from  the  taxation  by  a County  Court  clerk,  under  the  direction  of 
the  drainage  referee,  of  costs  awarded  by  the  latter  in  actions  begun  in 
the  High  Court  and  referred  to  him,  was  raised  before  Armour,  C.J.,  in 
Fewster  v.  Township  of  Raleigh , 31  C.  L.  J.  287,  15  C.  L.  T.  Occ.  N.  137  ; 
and  before  Rose,  J.,  in  Tindell  v.  Township  of  Ellice,  28th  June,  1895; 
but  was  not  decided,  owing  to  the  appeal  in  each  case  being  dismissed 
upon  the  merits.] 
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Parker  v.  McIlwain. 

% 


Attachment  of  Debts — Rents — Ex  parte  Orders — Rescission  of — Application 
of  Mortgagee — “ Party  Affected  ” — Suggestion  of  Claim — Concealment 
— Rules  536 , 935,  9Jf),  944 — Notice  to  Tenants. 

The  plaintiff,  having  an  unsatisfied  judgment  against  the  defendant  in 
the  High  Court,  obtained  from  the  Master  in  Chambers,  ex  parte,  two 
orders,  under  Rules  935  and  940,  attaching  as  debts  due  to  the  defen- 
dant certain  rents  owing  by  his  tenants,  the  garnishees,  and  summoning 
them  to  appear  before  a County  Court  Judge  to  shew  cause  why  such 
rents  should  not  be  paid  over  to  the  plaintiff.  Upon  the  application  of 
a company,  mortgagees  of  the  demised  premises,  who  had  served  notice 
upon  the  garnishees  to  pay  the  rent  to  them,  the  Master  made  an  order 
rescinding  the  attaching  orders  : — 

Held,  that  if  the  garnishees,  upon  the  return  of  the  summons,  neglected 
to  suggest  to  the  Court  the  claim  of  the  company,  as  provided  by  Rule 
944,  they  would  not  be  protected  by  an  order  to  pay  to  the  plaintiff. 

The  Leader,  L.  R.  2 Ad.  & Ec.  314,  followed. 

And,  therefore,  the  company  was  not  a “ party  affected  ” by  the  ex  parte 
orders,  within  the  meaning  of  Rule  536. 

No  fraud  or  imposition  was  practised  upon  the  Court  in  not  informing  the 
Master  of  the  claim  which  might  be  set  up  by  the  garnishees  or  the 
company ; it  was  a matter  for  hearing  and  adjudication  before  the  County 
Court  Judge. 


[March  19,  1895. — The  Master  in  Chambers .] 
[May  6,  1895. — Robertson,  J.] 

[June  29,  1895. — The  Common  Pleas  Division .] 

The  plaintiff,  having  an  unsatisfied  judgment  in  the 
High  Court  against  the  defendant,  obtained,  on  the  9th 
and  28th  February,  1895,  on  his  ex  parte  applications, 
orders  attaching  certain  debts  alleged  to  be  due  to  the 
defendant  for  rent  by  the  tenants  of  houses  owned  by  the 
defendant,  subject  to  mortgages,  and  summoning  the  gar- 
nishees, the  tenants,  to  appear  before  the  junior  Judge  of 
the  County  Court  of  the  county  of  York  to  shew  cause 
why  they  should  not  pay  such  debts  to  the  plaintiff. 

These  orders  were  made  pursuant  to  the  provisions  of 
Rules  935  and  940. 

The  Scottish  American  Investment  Company  (Limited) 
now  moved,  on  notice  to  the  plaintiff,  for  an  order  rescind- 
ing and  setting  aside  these  orders. 

© © 

The  facts  appear  in  the  judgments. 
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The  motion  was  argued  before  the  Master  in  Chambers 
on  the  17th  March,  1895. 

W.  H.  Lockhart  Gordon , for  the  applicants. 

B.  N.  Davis,  for  the  plaintiff. 

Judgment  was  delivered  on  the  19th  March,  1895. 

The  Master  in  Chambers. — The  applicants  claim  to  be 
entitled  to  the  moneys  garnished  by  virtue  of  the  mort- 
gage to  them  from  the  judgment  debtor  and  by  reason  of 
a notice  given  by  the  applicants  to  the  garnishees,  tenants 
of  the  premises  mortgaged,  to  pay  their  rent  to  the  appli- 
cants. 

It  appears  that  the  applicants  and  the  plaintiff  herein 
are  mortgagees  of  the  houses  occupied  by  some  of  the  gar- 
nishees, the  mortgages  being  from  the  defendant,  the  owner 
of  the  houses,  and  the  mortgage  to  the  applicants  being  first 
in  priority.  Both  the  applicants  and  the  plaintiff  have 
obtained  judgments  against  the  defendant  herein.  The 
plaintiff*  was  made  a party  in  the  Master’s  office  in  the 
applicants’  action  against  the  defendant,  and  was,  therefore, 
well  aware  of  the  position  of  the  applicants. 

On  the  4th  January,  1895,  the  applicants  served  a notice 
upon  the  tenants  of  the  houses  covered  by  their  mortgage, 
which  was  then  overdue,  requiring  the  tenants  to  pay  all 
rent  due  and  accruing  due,  which  they  claimed  as  mort- 
gagees, to  their  agents.  This  notice  was  approved  by  the 
defendant  herein,  the  owner  of  the  equity  of  redemption 
and  mortgagor.  At  the  time  of  service  of  such  notice  on 
the  tenants  the  defendant  accompanied  the  clerk  making 
the  service,  and  notified  the  tenants  or  their  wives  or  per- 
sons in  possession  that  the  applicants  were  entitled  to  the 
rents  and  that  the  tenants  were  to  pay  same  to  them. 

The  plaintiff  had,  previous  to  this  notice  being  given, 
obtained  a garnishee  order  nisi  attaching  the  rents  due  by 
these  tenants,  but  on  the  9th  February,  1895,  the  return 
date  of  said  order,  the  order  was  discharged,  as  it  was 
shewn  that  there  was  nothing  due  to  the  judgment  debtor 
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at  that  time.  The  matter  was  heard  by  the  junior  Judge 
of  the  County  Court  of  the  county  of  York,  to  whom  it 
was  referred  under  the  Rules  of  Court.  Upon  the  argu- 
ment before  the  Judge  the  applicants  herein  were  repre- 
sented by  counsel,  who  informed  the  Judge  and  the 
solicitor  for  the  plaintiff  herein  that  the  company’s  mort- 
gage was  largely  in  arrear,  and  that  the  company  had  gone 
into  possession  of  the  houses  in  question  and  had  notified 
the  tenants  to  pay  the  rents  to  them. 

Immediately  thereafter  the  plaintiff’s  solicitor  applied 
for  and  obtained  the  order  nisi  dated  9th  February,  1895, 
and  subsequently  the  order  nisi  dated  28th  February,  1895, 
now  sought  to  be  rescinded  and  set  aside.  This  application 
is  opposed  by  the  plaintiff ; and  counsel  raised  several  ob- 
jections to  the  hearing  of  the  same,  which  were  overruled, 
namely : — 

(1)  That  the  application  was  not  made  in  proper  time. 
It  was  made  within  four  days  after  the  orders  came  to  the 
notice  of  the  applicants  : see  Rules  536,  474,  and  473. 
Notice  of  the  orders  was  first  received  on  the  7th  March, 
and  the  motion  was  made  on  the  12th  March.  Sunday  is 
excluded  and  the  first  day,  so  that  the  12th  March  was 
within  the  four  days.  However,  should  this  not  be  the 
case,  the  time  for  moving  is  extended  by  me. 

(2)  That  the  applicants  have  no  status  : that  they  are 
not  parties  under  the  Interpretation  Act.  In  my  opinion, 
they  are  parties  affected  by  the  orders  in  question,  and  are 
therefore  entitled  to  move  under  Rule  536.  See  also  sec. 
52  (9)  of  the  Judicature  Act,  which  entitles  them  to  move 
summarily. 

(3)  That  the  order  not  being  an  absolute  one,  but  one 
referring  the  inquiry,  under  Rule  940,  to  the  County  Court 
Judge,  there  is  no  power  to  set  it  aside.  It  has  been  held 
over  and  over  again  that  there  is  power  to  set  an  order 
absolute  aside  in  such  cases,  and,  if  there  be  such  power, 
then  it  follows  that  there  is  power  to  set  aside  the  order 
nisi  ; but  Rule  536  gives  power  to  set  aside  an  ex  parte 
order,  and  it  appears  to  me  that  the  plaintiff  is  wrong  in 
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objecting  to  the  applicants’  waiting  until  the  costs  of  the 
inquiry  should  have  been  incurred,  before  making  the 
application.  It  was  the  duty  of  the  applicants  to  apply 
the  first  moment  the  ex  parte  order  came  to  their  notice  : 
see  cases  of  Hughes  v.  Field,  9 P.  It.  127 ; Roberts  v. 
Death,  8 Q.  B.  D.  319  ; Burrell  v.  Read,  11  Times  L.  It.  36. 

(4)  That  two  affidavits  were  allowed  to  be  read  which 
were  not  filed  in  support  of  the  application.  When  these 
affidavits  were  asked  to  be  read,  I allowed  an  enlargement 
of  the  motion  to  enable  the  plaintiff  to  answer  them  ; such 
enlargement  was  had,  and  four  affidavits  are  filed  on  behalf 
of  the  plaintiff  upon  the  return  of  the  enlargement. 

The  question  as  to  whether  the  applicants  are  entitled 
to  the  rents  due  or  accruing  due  by  the  tenants  occupying 
the  houses  covered  by  the  company’s  mortgage  has  been 
fully  and  ably  argued,  and,  in  my  opinion,  the  applicants 
are  so  entitled  by  reason  of  the  notice  given  by  the  com- 
pany, with  the  approval  and  assent  of  the  mortgagor,  on 
the  4tli  January,  1895. 

The  orders  in  question  being  ex  parte  orders,  it  was  the 
duty  of  the  plaintiff’s  solicitor  to  have  informed  the  Court 
when  applying  for  same  of  all  the  facts  connected  with 
the  position  of  the  debts.  This  he  did  not  do,  and  for 
that  reason  alone  the  orders  should  be  rescinded ; but  on 
the  ground  also  that  there  were  no  debts  due  to  the  judg- 
ment debtor  which  he  could  honestly  deal  with  at  the 
time  the  order  was  issued. 

In  my  opinion,  the  orders  nisi  moved  against  should,  so 
far  as  the  tenants  of  the  houses  mortgaged  to  the  appli- 
cants are  concerned,  be  stayed:  sec.  52  (9)  of  the  Judi- 
cature Act. 

The  applicants  are  entitled  to  the  costs  of  the  motion,  to 
be  paid  by  the  plaintiff. 

The  plaintiff’  appealed  from  this  decision,  and  his  appeal 
was  argued  by  the  same  counsel  before  Robertson,  J.,  in 
Chambers,  on  the  25th  March,  1895. 

Judgment  was  delivered  on  the  6th  May,  1895. 
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Robertson,  J. — I think  the  Master  in  Chambers  was 
right  in  rescinding  the  orders  made  by  him,  on  both 
grounds  mentioned  by  him,  and  I dismiss  the  appeal  with 
costs. 

The  plaintiff  again  appealed,  and  his  appeal  was  argued 
on  the  25th  May,  1895,  before  a Divisional  Court  composed 
of  Meredith,  C.  J.,  and  Rose,  J. 

B.  N.  Davis  and  J.  E.  Cook,  for  the  plaintiff. 

W.  H.  Lockhart  Gordon , for  the  company. 

Judgment  was  delivered  on  the  29th  June,  1895. 

Rose,  J. — I think  the  order  cannot  be  upheld. 

In  the  first  place,  assuming  the  undoubted  right  of  the 
mortgagee,  the  company,  to  require  from  the  tenants,  the 
garnishees,  payment  of  the  rents,  the  garnishees  would 
not  be  protected  by  the  order  to  pay  over  if  they 
neglected  to  suggest  to  the  Court  the  claim  of  the  com- 
pany,  as  provided  by  Rule  944.  This  would  seem  to  be 
clear  apart  from  any  authority ; but  it  is  so  expressly 
decided  in  The  Leader,  L.  R.  2 Ad.  & Ec.  314.  See  also 
Cababe  on  Attachment,  2nd  ed.,  p.  57  and  note ; Ferguson 
v.  Carman , 26  U.  C.  R.  26 ; Macaulay  v.  Rumball,  19 
C.  P.  284. 

(2)  Then,  it  is  by  no  means  clear,  as  contended  by  Mr. 
Gordon,  that  the  company  has  the  right  to  have  the  rents 
paid  over  simply  by  virtue  of  the  notice  served  upon  the 
tenants.  I avoid  entering  upon  this  inquiry  more  fully, 
as  the  question  is  one  for  decision  by  the  junior  Judge 
of  the  County  Court  under  the  attaching  orders.  The 
case  of  Towerson  v.  Jackson , 65  L.  T.  N.  S.  332  (C.  A.), 
is  a clear  authority  for  the  proposition  that,  to  quote  the 
head-note,  “ the  mere  fact  that  the  tenant  of  a mort- 
gagor, after  receiving  notice  from  the  mortgagee  to  pay 
rent  to  him  and  not  to  the  mortgagor,  remains  in  posses- 
sion of  the  premises,  is  not  evidence  of  an  assent  by  the 
tenant  to  the  creation  of  a tenancy  between  himself  and 
the  mortgagee.”  Underhay  v.  Read,  20  Q.  B.  D.  209,  if  in 
conflict,  is  overruled  by  this  decision. 
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It  follows,  I think,  from  the  first  proposition  that  the 
mortgagee  is  not  a “ party  affected  ” within  the  meaning 
of  Rule  536,  for  any  right  it  had  would  not  be  affected  by 
any  order  made  directing  the  garnishees  to  pay  over,  un- 
less the  garnishees  made  the  suggestion  provided  for  by 
Rule  944. 

Stuart  v.  Grough,  15  0.  R.  66,  was  relied  upon  on  this 
point,  by  the  company,  but  that  decision  was  reversed : 
see  15  A.  R.  299. 

I doubt  the  jurisdiction  of  the  Master  to  set  aside  or 
stay  proceedings  under  the  orders,  as  here  done,  but  I do 
not  consider  such  question  further,  as,  assuming  jurisdic- 
tion in  a proper  case,  I think  the  facts  here  did  not  war- 
rant the  order  made. 

The  practice  would  be  inconvenient,  for,  at  an  incon- 
siderable expense,  the  company’s  solicitor  could  have 
attended  before  the  junior  Judge  and  raised  the  question ; 
and  if  such  question  had  been  decided  in  the  company’s 
favour,  then  no  order  to  pay  over  would  have  been  made. 
This  would  be  the  course  pointed  out  in  Roberts  v.  Deaths 
8 Q.  B.  D.  319,  and  that  case  is  not  an  authority  for  such 
an  application  as  was  made  here  by  the  company. 

I do  not  think  any  fraud  or  imposition  was  practised 
upon  the  Court  in  not  informing  the  Master  of  the  prob- 
able or  possible  claim  which  might  be  set  up  by  the 
garnishees  or  the  company.  The  time  and  place  for 
raising  such  claim  and  adjudicating  upon  it  had  not  been 
reached.  It  was  a matter  for  hearing  and  adjudication 
before  the  junior  Judge. 

In  my  opinion,  the  appeal  must  be  allowed  with  costs, 
and  the  order  of  the  19th  March  and  the  affirming  order 
of  the  6th  May  must  be  set  aside  with  costs,  such  costs  to 
be  paid  by  the  mortgagee,  the  company. 

Meredith,  C.  J.,  concurred. 

Application  was  made  by  the  company  for  leave  to  appeal,  and  was 
refused. 
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ADMINISTRATION. 
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AMENDMENT. 

Pleading — Rule  Jf.Jflf.  — Hardship — 
Defence — Bills  of  Sale  Act — Chattel 
Mortgage .]  — Under  Rule  444  an 
amendment  should  he  allowed  at  any 
stage  of  the  proceedings,  if  it  can  be 
made  without  injustice  to  the  other 
side  ; and  there  is  no  injustice  if 
the  other  side  can  be  compensated 
by  costs. 

Steward  v.  North  Metropolitan 
Tramways  Co.,  16  Q.  B.  D.  556, 
applied  and  followed,  notwithstand- 
ing the  difference  in  the  English 
Rule. 

And,  semble,  a matter  of  mere 
hardship  should  not  govern  the 
question  of  granting  or  refusing  an 
amendment. 

And  where,  in  an  action  to  recover 
possession  of  a chattel,  the  defen- 
dants, who  were  subsequent  bond 
fide  purchasers  for  value  without 
notice  of  the  plaintiff’s  purchase, 
were  at  the  trial  refused  liberty  to 
amend  their  defence  by  setting  up 
the  provisions  of  the  Bills  of  Sale 
Act,  which  amendment  would  have 
called  for  no  additional  evidence,  a 
Divisional  Court  allowed  it  upon 
appeal. 

Judgment  of  Rose,  J.,  upon  this 
point  reversed.  Williams  v.  Leonard 
et  al.,  544. 
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See  F oreign  Judgment  — Me- 
chanic’s Lien — Parties,  2— Plead- 
ing, 6 — Summary  Judgment,  5,  6 — 
Writ  of  Summons,  1. 


APPEAL. 

1.  Award — Railway  Act,  51  Viet, 
ch.  29,  sec.  161  ( D.) — Time — Courts 
— Divisional  Court — Single  Judge.] 
— An  appeal  under  sec.  161  of  the 
Pail  way  Act,  51  Yict.  ch.  29  (L>.), 
from  an  award  need  not  be  brought 
on  for  hearing  within  a month  from 
notice  of  the  award ; an  effective 
notice  of  appeal,  given  in  good  faith, 
within  the  month,  is  sufficient. 

Such  an  appeal  should  be  brought 
on  for  hearing  before  a single  Judge 
in  Court,  not  before  a Divisional 
Court.  Re  Potter  and  Central  Coun- 
ties Railway  Company,  16. 

2.  To  Privy  Council — R.  S.  0. 
ch.  Ifl — Security,  Effect  of — Stay  of 
Proceedings — Execution  — ■ Payment 
out  of  Court — Jurisdiction  of  Judge 
of  Court  of  Appeal — Correction  of 
Order — Mistake  or  Inadvertence — 
Settlement  of  Order — Consent  Order.] 
— A J udge  may  always  correct  any- 
thing in  an  order  which  has  been 
inserted  by  mistake  or  inadvertence  ; 
and  an  order  will  be  corrected,  even 
after  the  lapse  of  a year. 

And  where  the  plaintiffs  were  ap- 
pealing to  the  Privy  Council  from 
a judgment  of  the  Court  of  Appeal 
dismissing  with  costs  an  appeal  from 
the  judgment  of  the  Queen’s  Bench 
Division  in  favour  of  the  defendants 
with  costs,  and  had  given  security 
in  $2,000,  as  required  by  sec.  2 of 
P.  S.  O.  ch.  41  : — 

Held,  that  the  order  of  a Judge  of 
the  Court  of  Appeal,  under  sec.  5, 
allowing  the  security,  should  not 


have  stayed  the  proceedings  in  the 
action,  and  so  much  of  the  order  as 
related  to  the  stay  should  be  rescin- 
ded : — 

Held , also,  that  the  plaintiffs  not 
having  given  security  to  stay  execu- 
tion for  the  costs  in  the  Courts 
below,  and  the  stay  being  removed, 
if  they  now  desired  to  have  execu- 
tion for  such  costs  stayed,  they 
should  give  security  therefor  as  pro- 
vided by  Pule  804,  which  is  made 
applicable  by  sec.  4 of  the  Act : — 

Held,  also,  that  if  an  order  for 
payment  out  of  the  High  Court  of 
money  therein,  awaiting  the  result 
of  the  litigation,  was  “ execution  ” 
within  the  meaning  of  sec.  3,  it  was 
stayed  by  the  allowance  of  the  se- 
curity, and  required  no  order ; if  it 
was  not  execution,  a Judge  of  the 
Court  of  Appeal  had  no  j urisdiction 
to  stay  proceedings  in  the  Court  be- 
low ; and  it  was  for  the  High  Court 
to  determine  whether  such  an  order 
was  “ execution,”  and  if  not, whether 
the  money  should  be  paid  out : — 

Held,  lastly,  that  after  an  order 
has  been  pronounced,  the  initialling 
of  it,  as  drawn  up,  by  the  solicitor 
for  the  party  opposed  to  the  party 
having  the  carriage  of  it,  does  not 
make  it  a consent  orier,  but  merely 
assents  to  it  as  being  the  under- 
standing of  the  party  of  what  was 
ordered  by  the  Judge.  McMaster  et 
al.  v.  Radford  et  al.,  20. 

3.  To  Court  of  Appeal — Dismissal 
— Cross- Appeal — Right  to  Retain — 
Rule  821.] — A proceeding  under 
Pule  821  by  way  of  cross-appeal, 
taken  by  the  respondent  to  an  ap- 
peal to  the  Court  of  Appeal,  is  a 
mere  branch  or  off-shoot  of  the  main 
appeal ; and  if  the  appellant  discon- 
tinues his  appeal  or  the  respondent 
causes  it  to  be  dismissed  for  want 
of  prosecution,  the  cross-appeal  is 
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bound  up  in  it,  and  cannot  be  re- 
tained for  any  purpose. 

The  difference  in  the  English 
practice  pointed  out. 

The  Beeswing , 10  P.  D.  18,  dis- 
tinguished. 

Semble,  if  a party  does  not  wish 
his  own  objection  to  a judgment  to 
be  subject  to  the  prosecution  of  his 
opponent’s  appeal,  his  only  course  is 
to  launch  an  independent  appeal  by 
giving  notice  and  security,  and 
under  ordinary  circumstances  the 
two  appeals  would  then  be  consoli- 
dated. Pickering  v.  Toronto  Rail- 
way Company,  144. 

4.  Judge  in  Court — Divisional 
Court — Consent — Rule  219.\ — The 
words  “ other  cases  where  all  parties 
agree  that  the  same  may  be  heard 
before  a Divisional  Court  ” in  Pule 
219  do  not  include  appeals  from  a 
Judge  in  Court ; and  the  consent  of 
all  parties  cannot  give  a Divisional 
Court  jurisdiction  to  hear  such  an 
appeal. 

Beatty  v.  O'Connor,  5 O.  R.  731, 
737,  not  followed.  Re  Wilson  and 
County  of  Elgin,  150. 

5.  Supreme  Court  of  Canada — 
■Security  — Execution,  Stay  of  — 
Money  in  Court- — Payment  out — 
R.  S.  C.  ch.  1S5,  secs.  46,  4 7 (e ),  4 8.] 
— The  plain  tiffs  appealed  to  the 
Court  of  Appeal  from  a judgment 
of  the  High  Court  dismissing  their 
action  with  costs,  and  gave  the  secu- 
rity for  the  costs  of  appeal  required 
by  sec.  71  of  the  Judicature  Act,  by 
paying  $400  into  Court,  and  also 
gave  the  security  required  by  Rule 
804  (4),  in  order  to  stay  the  execu- 
tion of  the  judgment  below  for  taxed 
costs,  by  paying  $322.14  into  Court. 
Their  appeal  was  dismissed  with 
oosts.  Desiring  to  appeal  to  the 
Supreme  Court  of  Canada,  they  paid 


$500  more  into  Court,  and  this  was 
allowed  by  a Judge  of  the  Court  of 
Appeal  as  security  for  the  costs  of 
the  further  appeal  : — 

Held,  that  execution  was  stayed 
upon  the  judgments  of  the  High 
Court  and  Court  of  Appeal  until 
the  decision  of  the  Supreme  Court. 

Construction  of  secs.  46,  47  (e), 
and  48  of  the  Supreme  and  Exche- 
quer Courts  Act,  R.  S.  C.  ch.  135. 

Semble,  that  payment  out  of  the 
moneys  in  Court  to  the  defendant  of 
his  costs  of  the  High  Court  and 
Court  of  Appeal,  upon  the  under- 
taking of  his  solicitors  to  repay  in 
the  event  of  the  further  appeal  suc- 
ceeding, could  not  properly  be  or- 
dered. 

Kelly  v.  Imperial  Loan  Co.,  10 
P.  R.  499,  commented  on.  Agri- 
cultural Insurance  Company  of 
Watertown,  N.  Y.,  v.  Sargent , 397. 

See  Costs,  etc.,  4,  10,  14,  16,  25, 
34 — County  Court  Appeal,  1,  2 — 
Discovery,  7 — Evidence,  2 — In- 
terpleader, 1 — Reference,  1 — 
Trial,  1,  2 — Venue,  1,  4. 


APPEARANCE. 

See  Writ  of  Summons,  1,  3,  8. 


ARBITRATION  AND  AWARD. 

1.  Motion  to  Set  Aside  Award — 
Time — 9 & 10  Will.  III.  ch.  15 — 
52  Viet.  ch.  13,  secs.  2,  4,  6 ( O.J] — 
A notice  of  motion  to  set  aside  an 
award  made  on  24th  July,  1893,  of 
which  the  applicants  had  notice  on 
7th  August,  1893,  was  served  on 
the  29th  March,  1894  : — 

Held,  too  late. 

The  motion,  if  made  under  9 & 
10  Will.  III.  ch.  15,  should  have 
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been  made  before  the  last  day  of 
what  was  formerly  Trinity  Term  ; 
and,  if  the  award  was  one  to  which 
section  4 of  52  Viet.  ch.  13  (O.)  did 
not  apply,  by  section  6 could  not 
have  been  made  after  the  expiration 
of  three  months  from  the  making 
and  publication. 

The  provision  of  section  2 of  the 
latter  Act,  as  to  filing  awards,  does 
not  prevent  the  time  limited  by 
either  enactment  from  running.  Re 
Garson  et  al.  and  Town  of  North 
Bay , 179. 

2.  55  Viet.  ch.  42,  sec.  487  (1  )— 
Forei gn  Commission — Jurisdicti on.  ] 
— A Judge  of  the  Court  of  Appeal 
has  no  power  to  order  the  issue  of  a 
commission  to  take  evidence  abroad 
for  use  upon  a compulsory  arbitra- 
tion pending  before  an  arbitrator 
named  by  a Judge  of  that  Court, 
under  section  487  (1)  of  the  Muni- 
cipal Act,  56  Vic.  ch.  42  (O.). 

Such  an  arbitration  is  not  a 
“ reference  by  rule,  order,  or  sub- 
mission,” within  the  meaning  of 
section  49  of  the  Act  respecting 
arbitrations  and  references,  It.  S.  O. 
ch.  53  ; nor,  even  if  it  were  a 
“ matter  ” within  the  meaning  of 
Rule  566,  would  a Judge  of  the 
Court  of  Appeal  have  any  jurisdic- 
tion, by  reason  of  his  having  ap- 
pointed the  arbitrator  or  otherwise. 

And  semble,  distinguishing  Re 
Mysore  West  Gold  Mining  Co. 
(Ltd.),  37  W.  R.  794,  it  is  not  such  a 
“ matter.”  Re  M aepherson  and  City 
of  Toronto,  230. 

See  .Appeal,  1 — Costs,  etc.,  19. 


ARREST. 

1.  Order  to  Commit  — County 
Court — “ Process  — R.  S.  0.  ch.  70, 


sec.  1 — Habeas  Corpus.] — An  order 
made  by  the  Judge  of  a County 
Court  in  Chambers  for  the  commit- 
ment to  close  custody  of  a party  to 
an  action  in  that  Court,  for  default 
of  attendance  to  be  re-examined  as 
a judgment  debtor,  pursuant  to  a 
former  order,  is  “ process  ” in  an 
action  within  the  meaning  of  the 
exception  in  section  1 of  the  Habeas 
Corpus  Act,  R.  S.  0.  ch.  70;  and 
where  such  a party  was  confined 
under  such  an  order,  a writ  of  habeas 
corpus  granted  upon  his  complaint 
was  quashed  as  having  been  impro- 
vidently  issued.  Re  Anderson  et  aL 
v.  Van  stone,  243. 

2.  Order  for  — Discharge — Costs 
— Terms — No  Action  to  be  Brought .] 
— Where  the  defendant  in  his  notice 
of  motion  to  set  aside  an  order  for 
his  arrest  and  for  his  discharge,  asked 
for  costs,  and  an  order  was  made  in 
his  favour  with  costs  : — 

Held,  that  the  Judge  making  the 
order  had  power  to  impose  the  term 
that  the  defendant  should  be  re- 
strained from  bringing  any  action. 

Review  of  the  English  authori- 
ties. Adams  et  al.  v.  Annett,  356. 

3.  Ex  parte  Order  fo'i — Setting 
Aside  — Jurisdiction  — Rules  536 , 
1051 — Sheriff. ] — Rule  536  does  not 
apply  to  cases  of  ex  parte  orders 
for  arrest,  which  are  specially  pro- 
vided for  by  Rule  1051  ; and  a 
County  Court  Judge  has  no  juris- 
diction to  set  aside  his  own  order 
for  arrest. 

Where  an  order  for  arrest  has 
been  acted  on  by  the  sheriff,  it 
should  not  be  disturbed.  Jury  v. 
Jury,  375. 

See  Attachment,  2 — Contempt 
of  Court. 


XVI.] 


DIGEST  OF  CASES. 


565 


ATTACHMENT. 

1.  Absconding  Debtor — Property 
in  Hands  of  Third  Person — Delivery 
to  Sheriff — Order  /br.] — Where  an 
attachment  has  issued  against  the 
property  of  an  absconding  debtor, 
an  order  may  be  made  upon  a third 
person  for  delivery  to  the  sheriff  of 
property  of  the  debtor  in  the  hands 
of  such  person. 

And  where  the  debtor’s  solicitor 
was  shewn  by  an  affidavit  of  the 
plaintiff  to  have  in  his  hands  for 
collection  certain  promissory  notes, 
the  property  of  the  debtor,  and  the 
solicitor  did  not  deny  the  fact,  such 
an  order  was  affirmed.  Buntin  et 
al.  v.  Williams , 43. 

2.  Disobedience  to  Subpcena — Sub- 
stituted Service. ] — A witness  is  not 
liable  to  attachment  for  disobedience 
to  a subpcena  served  substitutionally 
pursuant  to  an  order  authorizing 
such  service. 

Mills  v.  Mercer , 15  P.  R.  281, 
applied  and  followed.  Barber  v. 
Adams  et  al.,  156. 

See  Contempt  of  Court. 


ATTACHMENT  OF  DEBTS. 

1.  Rule  935 — Garnishee  “ within 
Ontario ” — Foreign  Corporation — 
Debt  Due  to  Two  Persons  Jointly .]  — 
A foreign  corporation  incorporated 
under  the  laws  of  one  of  the  United 
States,  and  not  shewn  to  carry  on 
one  of  the  principal  parts  of  its  busi- 
ness in  this  Province,  is  not  “ within 
Ontario  ” within  the  meaning  of 
Rule  935,  and  is  not  subject  to  gar- 
nishment process  under  that  Rule. 

Canada  Cotton  Co.  v.  Parmalee, 
13  P.  R.  308,  followed. 

County  of  Wentworth  v.  Smith , 15 
P.  R.  372,  distinguished. 


A debt  due  to  a judgment  debtor 
jointly  with  another  person  cannot 
be  attached. 

Macdonald  v.  TacquahGold  Mines 
Co.,  13  Q.  B.  D.  535,  followed.  Par- 
ker v.  Odette : Frederick  Stearns  & 
Co.,  Garnishees,  69. 

2.  Rents — Ex  parte  Orders — Res- 
cission of — Application  of  Mortgagee 
— “ Party  Affected ” — Suggestion  of 
Claim  — - Concealment  — Rules  536, 
935,  94-0,  944 — Notice  to  Tenants .] 
— The  plaintiff,  having  an  unsatis- 
fied judgment  against  the  defendant 
in  the  High  Court,  obtained  from 
the  Master  in  Chambers,  ex  parte , 
two  orders,  under  Rules  935  and 
940,  attaching  as  debts  due  to  the 
defendant  certain  rents  owing  by 
his  tenants,  the  garnishees,  and  sum- 
moning them  to  appear  before  a 
County  Court  Judge  to  shew  cause 
why  such  rents  should  not  be  paid 
over  to  the  plaintiff.  Upon  the  ap- 
plication of  a company,  mortgagees 
of  the  demised  premises,  who  had 
served  notice  upon  the  garnishees  to 
pay  the  rent  to  them,  the  Master 
made  an  order  rescinding  the  attach- 
ing orders  : — 

Held,  that  if  the  garnishees,  upon 
the  return  of  the  summons,  neglec- 
ted to  suggest  to  the  Court  the  claim 
of  the  company,  as  provided  by  Rule 
944,  they  would  not  be  protected  by 
an  order  to  pay  to  the  plaintiff. 

The  Leader,  L.  R.  2 Ad.  & Ec. 
314,  followed. 

And,  therefore,  the  company  was 
not  a “ party  affected  ” by  the  ex 
parte  orders,  within  the  meaning  of 
Rule  536. 

No  fraud  or  imposition  was  prac- 
tised upon  the  Court  in  not  inform- 
ing the  Master  of  the  claim  which 
might  be  set  up  by  the  garnishees  or 
the  company  ; it  was  a matter  for 
hearing  and  adjudication  before  the 
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County  Court  Judge.  Parker  v. 
Mcllwain , 555. 


AWARD. 

See  Arbitration  and  Award. 


BILLS  OF  SALE  ACT 

See  Amendment. 


BOND. 

See  Municipal  Corporations. 


BY-LAW. 

See  Municipal  Corporations. 


CASES. 

Arnison  v.  Smith , 40  Ch.  D.  567, 
distinguished,  219.] — See  Revivor, 2. 

Arnold  v.  Toronto  Railway  Co., 
16  P.  R.  394,  distinguished,  448.] — 
See  Trial,  2. 

Bank  of  Upper  Canada  v.  Van- 
vochis,  2 P.  R.  382,  specially  refer- 
red to,  450.] — See  Summary  Judg- 
ment, 6. 

Beatty  v.  O’Connor,  5 O.  R.  731, 
737,  not  followed,  150.] — See  Ap- 
peal, 4. 

Beeswing , The , 10  P.  D.  18, 

distinguished,  144.]  — See  Appeal,  3. 

Bleakley  v.  Easton , 9 U.  C.  L.  J. 
O.  S.  23,  specially  referred  to,  171.] 
— See  Venue,  2. 


[VOL. 

Bridgman,  Re,  16  P.  R.  232,  dis~ 
tinguished,  482.]  — See  Solicitor 
and  Client,  5. 

Brockville  & Ottawa  R.  W.  Co.  v. 
Canada  Central  R.  W.  Co.,  7 P.  R. 
372,  approved  and  followed,  371.] — 
See  Sheriff. 

Canada  Cotton  Company  v.  Par- 
malee,  13  P.  R.  308,  followed,  69.] 
— See  Attachment  of  Debts,  1. 

Carter  v.  Stubbs,  6 Q.  B.  D.  116, 
followed,  225.] — See  Costs,  etc.,  12. 

Cherry  v.  Thompson,  L.  R.  7 Q. 
B.  573,  followed,  332.] — See  Writ 
of  Summons,  5. 

Crowther  v.  Elgood,  34  Ch.  D„ 
691,  followed,  191.] — See  Costs, 
etc.,  10. 

Curtis  v.  Sheffield,  20  Ch.  D.  398, 
followed,  219.] — See  Revivor,  2. 

Doer  v.  Rand,  10  P.  R.  165,  fol- 
lowed, 420.] — See  Costs,  etc.,  28. 

Dunn  v.  Dunn,  1 U.  C.  L.  J.  N. 
S.  239,  specially  referred  to,  450.] — 
See  Summary  Judgment,  6. 

Dunnet  v.  Harris,  14  P.  R.  437, 
followed,  157.]  — See  Summary  Judg- 
ment, 2. 

Dyson,  Re,  65  L.  T.  N.  S.,488, 
followed,  402.] — See  Interpleader, 
3. 


Elsas  v.  Williams , 54  L.  J.  Ch. 
336,  followed,  456.] — See  Contempt 
of  Court. 

Ford  v.  Graham,  10  C.  B.  369, 
followed,  457.] — See  Contempt  of 
Court. 
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Ford  v.  Mason , 16  P.  R.  25,  ap- 
proved and  followed,  207.]  — See 
Costs,  etc.,  11. 

Ford  v.  Nassau , 9 M.  & W.  793, 
followed,  457.] — See  Contempt  of 
Court. 

Fraser , Re , 13  P.  R.  409,  dis- 
tinguished, 207.] — See  Costs,  etc., 

11. 

Fuller  v.  Alexander , 47  L.  T.  N. 
S.  443,  distinguished,  87.] — See 
Summary  Judgment,  1. 

Geddes  and  Wilson , Re,  2 Ch. 
Chamb.  It.  447,  approved  and  fol- 
lowed, 207.] — See  Costs,  etc.,  11. 

Gourley  v.  Plimsoll,  L.  P.  8 
C.  P.  362,  followed,  281.]— See  Dis- 
covery, 3. 

Grant  v.  Easton , 13  Q.  B.  D. 
302,  followed,  78.] — See  Foreign 
Judgment. 

Green  v.  Thornton , 9 C.  L.  T. 
Occ.  N.  139,  distinguished,  476, 
529.] — See  Pleading,  9,  10. 

Gurney  v.  Small,  [1891]  2 Q.  B. 
584, followed,  78, 264.] — See  Foreign 
Judgment—  Summary  Judgment,  5. 

Hamlyn  v.  Betteley , 6 Q.  B.  D. 
63,  followed,  402.]  — See  Inter- 
pleader, 3. 

Ilare  v.  Cawthrope , 11  P.  It.  353, 
followed,  330.] — See  Discovery,  4. 

Distinguished,  349.] — See  Plead- 
ing, 5. 

Hately  v.  Merchants  Despatch  Go., 
12  A.  It.  640,  applied  and  followed, 
307.]  — See  Costs,  etc.,  16. 

Hay  v.  Johnston,  12  P.  B.  596, 
overruled,  264.]  — See  Summary 
Judgment,  5. 


Not  followed,  175.] — See  Writ 
of  Summons,  4. 

Hayward  v.  Mutual  Reserve  Asso- 
ciation, [1891]  2 Q.  B.  236,  followed, 
511.] — See  Evidence,  6. 

Hodgins  v.  Counties  of  Huron 
and  Bruce,  3 E.  & A.  169,  followed, 
416.] — See  Pleading,  7. 

Ilodsoll  v.  Baxter,  E.  B.  & E. 
884,  followed,  78.] — See  Foreign 
Judgment. 

Hoerler  v.  Hanover,  etc.,  Works , 
10  Times  L It.  22,  referred  to,  413.] 
— See  Writ  of  Summons,  6. 

Hollender  v.  Ffoulkes,  16  P.  It. 
175,  approved,  264.] — See  Summary 
Judgment,  5. 

Huffman  v.  Doner,  12  P.  It.  492, 
commented  on,  264.] — See  Summary 
Judgment,  5. 

Hunnings  v.  Williamson,  10  Q.  B. 
D.  459,  followed,  330.] — See  Dis- 
covery, 4. 

Irwin  v.  Brown,  12  P.  B.  639, 
overruled,  349.] — See  Pleading,  5. 

Island  v.  Township  of  Amaranth , 
16  P.  B.  3,  approved,  273.] — See 
Costs,  etc.,  14. 

Followed,  11.] — See  Costs,  etc.,  2. 

Jarvis  v.  Great  Western  R.  W. 
Go.,  8 C.  P.  280,  distinguished, 
346  ; on  appeal  followed,  410.] — 
See  Costs,  etc.,  23. 

Johnson  v.  Bland,  2 Burr,  at  p. 
1083,  followed,  78.] — See  Foreign 
Judgment. 

Jones , In  re,  36  Ch.  D.  105,  dis- 
cussed, 498.] — See  Costs,  etc.,  33. 
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Jones  v.  Stone , [1894]  A.  C.  124, 
followed,  204.]—  See  Summary  J udg- 
ment, 4. 

Journal  Printing  Co.  v.  MacLean , 
25  O.  R.  509,  distinguished,  320.] — 
See  Costs,  etc.,  20. 

Keenan  v.  Pringle,  28  L.  R.  Ir. 
135,  followed,  125.] — See  Discovery, 

1. 

Kelly  v.  Imperial  Loan  Co.,  10 

P.  R.  499,  commented  on,  397.] — 

See  Appeal,  5. 

Langen  v.  Tate,  24  Ch.  D.  522, 
followed,  159.] — See  Evidence,  3. 

Lawrence  v.  Wilcocks,  [1892]  1 

Q.  B.  689,  followed,  450.] — See 
Summary  Judgment,  6. 

Leader,  The,  L.  R.  2 Ad.  & Ec. 
314,  followed,  555.] — See  Attach- 
ment of  Debts,  2. 

Leslie  v.  Poulton,  15  P.  R.  332, 
followed,  195.]-£ee  Summary  Judg- 
ment, 3. 

Lewis  v.  Talbot  Street  Gravel 
lioad  Co.,  10  P.  R.  15,  approved 
and  followed,  313.] — See  Master’s 
Report. 

London,  etc.,  Bank  v.  Clancarty , 
[1892]  1 Q.  B.  689,  followed,  450.] 
— A^ee  Summary  Judgment,  6. 

Macdonald  v.  Tacquah  Gold  Mines 
Co.,  13  Q.  B.  D.  535,  followed,  69.] 
— See  Attachment  of  Debts,  1. 

Mackenzie  v.  Ross,  14  P.  R.  299, 
commented  on,  264.]  — See  Sum- 
mary Judgment,  5. 

Marsden  v.  Lancashire,  etc.,  R. 
W.  Co.,  7 Q.  B.  D.  641,  followed, 
273.] — See  Costs,  etc.,  14. 


[vol. 

I Martin  v.  Treacher,  16  Q.  B.  D. 
507,  followed,  330.]  — See  Dis- 
covery, 4. 

Mason  v.  Mogridge,  8 Times  L.  R. 
805,  distinguished,  516.] — See  Par- 
ties, 2. 

Mayor,  etc.,  of  Manchester  v.  Wil- 
liams, [1891]  1 Q.  B.  94,  followed, 
320.] — See  Costs,  etc.,  20. 

McCaughey  and  Walsh,  Re,  3 O. 
R.  425,  followed,  482.]— See  Solici- 
tor and  Client,  5. 

McDonnell  v.  Provincial  Ins.  Co., 
5 U.  C.  L.  J.  O.  S.  186,  specially  re- 
ferred to,  171.] — See  Venue,  2. 

McKenzie  v.  McNaughton,  3 P.  R. 
35,  specially  referred  to,  450.]  —See 
Summary  Judgment,  6. 

McLean  v.  Shields,  9 O.  R.  699, 
distinguished,  78.]  — See  Foreign 
Judgment. 

Mercer  v.  Voght,  4 U.  C.  L.  J. 
O.  S.  47,  specially  referred  to,  171.] 
— See  Venue,  2. 

Millard  v.  Baddeley , W.  N.  1884, 
p.  98,  distinguished,  87.] — See  Sum- 
mary Judgment,  1. 

Mills  v.  Mercer,  15  P.  R.  281, 
applied  and  followed,  156.]  — See 
Attachment,  2. 

Morrison  v.  Taylor,  9 P.  R.  390, 
approved  and  followed,  371.] — See 
Sheriff. 

Munro  v.  Pike,  15  P.  R.  164,  ap- 
proved, 264.] — See  Summary  Judg- 
ment, 5. 

Myers  v.  Defries , 4 Ex.  D.  176, 
followed,  273.] — See  Costs,  etc.,  14. 
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Mysore  West  Gold  Mining  Co . 
(Ltd,),  Re,  37  W.  R.  794,  distin- 
guished. 230.]  — See  Arbitration 
and  Award,  2. 

North  v.  Great  Northern  R.  W. 
Go.,  2 Giff.  64,  followed,  191.]  — 
See  Costs,  etc.,  10. 

Paul  v.  Rutlidge,  16  P.  R.  140, 
commented  on,  151.] — See  County 
Court  Appeal,  2. 

Paxton  v.  Baird,  [1893]  1 Q.  B. 

1 39, followed, 78, 264.] — See  Foreign 
Judgment — Summary  Judgment,  5. 

Payne  v.  Newberry,  13  P.  R.  354, 
not  followed,  420.] — See  Costs,  etc., 
28. 

Peed  v.  Gussen , 4 Dr.  & War. 
199.  followed,  456.  J — See  Contempt 
of  Court. 

Peruvian  Railway  Co.,  Re,  L.  R. 

2 Ch.  617,  followed,  87.]— See  Sum- 
mary Judgment,  1. 

Proctor  v.  Bayley,  42  Ch.  D.  390, 
distinguished,  191.]  — See  Costs, 
etc.,  10. 

Ram  Coomar  v.  Gliunder,  2 App. 
'Cas.  at  p.  210,  specially  referred  to, 
343.] — See  Discovery",  5. 

Robey  v.  Snaefell  Mining  Co.,  20 
*Q.  B.  D.  152,  referred  to,  413.] — See 
Writ  of  Summons,  6. 

Rodway  v.  Lucas,  10  Ex.  667, 
followed,  450.] — See  Summary  J udg- 
ment,  6. 

Rogers  v.  Hunt,  10  Ex.  474,  spe- 
cially referred  to,  450.] — See  Sum- 
mary Judgment,  6. 

Ryley  v.  Master,  [1892]  1 Q.  B. 
674,  distinguished,  450.] — See  Sum- 
mary Judgment,  6. 
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Salaman,  In  re,  [1891]  2 Ch.  201, 
discussed,  498.] — Vee  Costs,  etc., 
33. 

Secord  v.  Trumm , 20  O.  R.  174, 
followed,  1.]-  -See  Mechanic’s  Lien. 

Sheba  Gold  Mining  Co.  v.  Trub- 
shawe,  [1892]  1 Q.  B.  674,  fol- 
lowed, 78,  264.] — ^Foreign  Judg- 
ment— Summary  Judgment,  5. 

Smith  v.  Greey,  10  P.  R.  531, 
explained,  129.] — See  Evidence,  1. 

Smurthwaitev.  Hannay,  10  Times 
L.  R.  649,  distinguished,  252.]  — 
See  Consolidation  of  Actions,  2. 

Smurthwaite  v.  Hannay,  [1894] 
A.  C.  at  p.  501,  specially  referred  to, 
450.] — See  Summary  Judgment,  6. 

Snider  v.  Snider,  11  P.  R.  140, 
referred  to,  148.] — See  Pleading,  3. 

Solmes  v.  Stafford,  16  P.  R.  78,  fol- 
lowed, 175.] — See  Writ  of  Sum- 
mons, 4. 

Stevenson  v.  City  of  Kings!, n,  31 
C.  P.  333,  distinguished,  346  ; on 
appeal,  followed,  410.] — See  Costs, 
etc.,  23. 

Steward  v.  North  Metropolitan 
Tramways  Co.,  16  Q.  B.  D.  556. 
applied  and  followed,  544.]  — See 
Amendment. 

Stratford  v.  Sherwood,  5 0.  S.  169, 
at  pp.  170-71,  followed,  3.] — See 
Costs,  etc.,  1. 

Street  v.  Gover,  2 Q.  B.  D.  498, 
followed,  476,  529.] — See  Plkading, 
9,  10. 

Swain  v.  Mail  Printing  Co.,  16 
P.  R.  132,  distinguished,  488.] — Ste 
Costs,  etc.,  32. 
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Tate  v.  Globe  Printing  Co.,  IIP. 

R.  25,  specially  referred  to,  28 L] — 
See  Discovery,  3. 

Taylor  v.  Popham,  15  Ves.  72, 
followed,  335.J  — See  Solicitor’s 
Lien. 

Thornton  v.  Capstock , 9 P.  R.  535, 
approved,  57.] — See  Particulars,  2. 

Tompson  v.  Knights , 7 Jur.  N. 

S.  704,  followed,  191.]— See  Costs, 
ETC.,  10. 

Toms  and  Moore,  Re,  3 Ch.  Chamb. 
R.  41,  followed,  482.] — See  Solici- 
tor and  Client,  5. 

Totten,  In  re,  27  U.  C.  R.  449, 
discussed,  498.] — See  Costs,  etc.,  33. 

Twycross  v.  Grant,  4 C.  P.  D.  40, 
followed,  219.] — See  Revivor,  2. 

Upper  Canada,  Bank  of,  v.  Van- 
vochis,  2 P.  R.  382,  specially  referred 
to, 450.] — See  Summary  Judgment, 6. 

Vandusen  v.  Malcolm,  4 C.  L.  T. 
211,  referred  to,  148.] — See  Plead- 
ing, 3. 

Wansley  v.  Smallwood,  11  A.  R. 
439,  followed,  191.] — See  Costs,  etc., 
10. 

Wentworth,  County  of,  v.  Smith, 
15  P.  R.  372,  distinguished,  69.] — 
See  Attachment  of  Debts,  1. 

Westbrook  v.  Australian,  etc., Navi- 
gation Co.,  23  L.  J.  N.  S.  (C.  P.)  42, 
distinguished,  252.] — See  Consoli- 
dation of  Actions,  2. 

Wilks  v.  Wood,  [1892]  1 Q.  B. 
684,  followed,  78,  264  ; distinguish- 
ed, 450.] — See  Foreign  Judgment — 
Summary  Judgment,  5,  6. 


Williams  v.  Township  of  Raleigh, 
14  P.  R.  50,  distinguished,  252.]' — 
See  Consolidation  of  Actions,  2. 

Wills  v.  Carman,  14  A.  R.  656, 
specially  referred  to,  210.]  — See 
Jury,  1. 

Zierenberg  v.  Labouchere,  [18931 
2 Q.  B.  183,  followed,  281.]— Set 
Discovery,  3. 


CAUSE  OF  ACTION. 

See  Parties,  1. 


CHAMPERTY  AND  MAINTEN- 
ANCE. 

See  Discovery,  5. 


CHATTEL  MORTGAGE. 

See  Amendment. 


COMPANY. 

See  Attachment  of  Debts,  1 — - 
Costs,  etc.,  35 — Pleading,  4. 


CONSENT. 

See  Appeal,  4. 


CONSENT  JUDGMENT. 

See  Contempt  of  Court. 


CONSENT  ORDER. 

See  Appeal,  2. 
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CONSOLIDATION  OF  ACTIONS. 

1.  Application  by  Plaintiffs  — 
Identity.] — In  two  actions  where 
the  plaintiffs  were  different,  the  de- 
fendants different,  and  the  relief 
sought  entirely  different,  though 
part  of  the  evidence  in  the  one  action 
might  be  available  in  the  other,  an 
application  by  the  plaintiffs  con- 
jointly for  an  order  consolidating 
the  two  actions  was  refused. 

Semble , the  defendants  would  be 
entitled  to  an  order  to  have  the  ac- 
tions tried  together  in  case  the  plain- 
tiffs were  bringing  them  on  at  differ- 
ent Courts.  Ryan  et  al.  v.  Cameron 
et  al.  ; Attorney  General  for  Canada 
v.  Ontario  and  Western  Lumber 
Company , 235. 

2.  Application  of  Common  Defen- 
dant— Identity  of  Causes  of  Action 
and  Defences.] — Two  separate  actions, 
in  which  the  defences  were  the  same, 
including  contributory  negligence, 
were  brought  by  a husband  and  wife 
against  the  same  defendant  for  dam- 
ages for  injuries  received  by  each  of 
the  plaintiffs  owing  to  the  alleged 
negligence  of  the  defendant  in  per- 
mitting a pair  of  horses  to  run  away 
and  run  into  a vehicle  in  which  both 
plaintiffs  were  seated,  causing  them 
to  be  thrown  out  and  trampled  on  : — 

Held , upon  an  application  by  the 
defendant,  that  both  claims  should 
have  been  joined  in  one  action  ; and 
an  order  was  made  consolidating 
them. 

Smurthwaif*  v.  Hannay , 10  Times 
L.  It.  649  ; Westbrook  v.  Australian , 
etc.,  Navigation  Co.,  23  L.  J.  N.  S. 
(C.  P.)  42  ; Williams  v.  Township 
of  Raleigh,  14  P.  R.  50,  distinguished. 
James  Noyes  v.  Young  ; Jane  Noyes 
v.  Young,  252. 


CONTEMPT  OF  COURT. 

Disobedience  of  Consent  Judgment 
— Commitment — Attachment— Regu- 
larity of  Proceedings — Imprisonment 
— Habeas  Corpus — Motion  for  Dis- 
charge — Conditions  — Discretion — 
Time — Vacating  J udgment — With- 
drawal of  Consent — Mistake— Fr laud 
— Delay — Previous  Applications — 
Prisoner  Moving  in  Person  for 
Discharge — Fiat  to  Bring  Him  be- 
fore Court — Inability  to  Obey  Judg- 
ment— Penalty  — Execution  — Dis- 
charge— 58  Viet.  ch.  13,  sec.  29  ( 0.) 
— Terms.] — The  defendant  was  ar- 
rested and  imprisoned  by  a sheriff  in 
obedience  to  a writ  of  attachment, 
issued  pursuant  to  an  order  of  the 
Court,  made  at  the  instance  of  the 
plaintiff,  on  notice  to  and  in  the  pres- 
ence of  the  defendant,  which  ad- 
judged him  guilty  of  contempt,  and 
ordered  that  the  sheriff  should  take 
him  into  custody  and  commit  him  to 
the  common  gaol  for  such  contempt, 
there  to  be  detained  and  imprisoned 
until  he  should  have  purged  his  con- 
tempt, and  that  for  this  purpose  a 
writ  of  attachment  should  issue.  The 
writ  commanded  the  sheriff  to  at- 
tach the  defendant  so  as  to  have  him 
before  the  Chancery  Division  of  the 
High  Court  of  Justice,  there  to 
answer  touching  his  contempt,  etc., 
and  further  to  perform  and  abide 
such  order  as  the  Court  should  make. 

The  contempt  consisted  in  dis- 
obedience of  a judgment,  made  upon 
consent,  ordering  the  defendant  to 
cause  a certain  mortgage  to  be  dis- 
charged save  as  to  the  plaintiff’s  life 
estate. 

Upon  motion  for  the  defendant’s 
discharge,  upon  the  return  of  a 
habeas  corpiLS : — 

Held,  that  the  arrest  and  im- 
prisonment of  the  defendant  under 
the  order  and  writ  were  regular  and 
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in  accordance  with  the  proper  prac- 
tice ; it  was  not  necessary  that  the 
conditions  of  the  release  of  the  de- 
fendant from  custody  should  be 
expressed  in  the  writ  : — 

Owing  to  the  character  of  the 
judgment,  the  plaintiff  was  entitled 
to  the  order  and  writ,  and  they 
coulcl  no  more  be  denied  to  her  than 
could  a remedy  by  way  of  f.  fa  be 
denied  to  a judgment  creditor  ; and 
the  matter  of  the  defendant’s  con- 
tinuing in  confinement  was  not  a 
matter  resting  in  the  discretion  of 
any  Court  or  Judge  : — 

Much  time  having  elapsed  since 
the  consent  judgment  and  much 
having  been  done  under  it,  it  could 
not  be  vacated  without  consent, 
even  if  a petition  to  vacate  it  had 
not  already  been  presented  and  dis- 
missed. 

U pon  a petition  by  the  defendant 
for  leave  to  withdraw  his  consent 
and  to  vacate  the  judgment  entered 
thereon,  the  petitioner  alleged  that 
there  was  a mistake  in  the  consent  • 
that  it  was  intended  that  the  mort- 
gage should  be  ordered  to  be  dis- 
charged as  to  any  interest  which  the 
plaintiff  might  have  over  and  above 
a life  estate  ; and  he  contended  that 
the  plaintiff  had  no  such  interest  : — 

Held , that  the  petition  could  be 
dealt  with  on  no  other  grounds  than 
any  other  matter  of  practice,  al- 
though the  petitioner  was  in  custody; 
and  that  the  matters  alleged  were 
not  sufficient  to  induce  the  Court  to 
vacate  the  judgment  and  allow  the 
case  to  be  tried  out,  after  the  with- 
drawal of  charges  of  fraud  against 
the  petitioner,  the  death  of  the  ori- 
ginal plaintiff,  the  lapse  of  more  than 
four  years  since  the  judgment,  and 
the  prior  refusal  of  two  similar  ap- 
plications : — 

Elsas  v.  Williams , 54  L.  J.  Ch. 


336,  and  Peed  v.  Cussen , 4 Dr.  & 
War.  199,  followed. 

A subsequent  application  by  the 
defendant  for  a fiat  or  order  that  he 
be  brought  before  the  Court  for  the 
purpose  of  moving  in  person  for  his 
discharge  from  custody  was  re- 
fused : — 

Ford  v.  Nassau,  9 M.  & W.  793, 
and  Ford  v.  Graham , 10  C.  B.  369, 
followed  : — 

Semble , a habeas  corpus  for  the 
purpose  would  be  refused,  and  a for- 
tiori a fiat  or  order  ; for  the  sheriff 
would  not  be  bound  to  obey  it,  and 
if  the  party  were  removed  from 
prison  under  it,  he  would  not  in  the 
meantime  be  in  proper  and  legal  cus- 
tody. 

The  defendant,  after  he  had  been 
for  more  than  three  months  in  gaol, 
applied  again  for  an  order  for  his 
release,  upon  the  ground  that,  being 
destitute  of  money,  and  having  no 
means  of  procuring  or  earning  it,  he 
was  unable  to  do  what  was  required, 
and  had  already  been  sufficiently 
punished  for  his  offence  : — 

Held,  that  the  imprisonment  suf- 
fered by  the  defendant  was  not  a 
penalty,  but  the  remedy  to  which  the 
plaintiff  was  entitled  for  execution 
of  her  judgment,  and  no  case  had 
been  made  out  entitling  the  defen- 
dant to  be  discharged. 

After  the  enactment  of  sec.  29  of 
58  Viet.  ch.  13  (0.),  which  was  as- 
sented to  on  the  16th  April,  1895, 
and  after  the  defendant  had  been 
nearly  five  months  in  gaol,  an  order 
was  made  for  his  release  upon  the 
terms  of  his  consenting  to  a judg- 
ment against  him  for  the  sum  re- 
quired to  pay  off  the  mortgage  and 
all  costs  for  which  he  was  liable  to 
the  plaintiff,  and  upon  his  under- 
taking not  to  bring  any  action  against 
any  one  on  account  of  his  arrest  and 
imprisonment;  such  order  to  be  with- 
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out  prejudice  to  any  proceeding  or 
the  rights  of  the  plaintiff  against  any 
other  person.  Roberts  v.  Donovan 
et  al .,  456. 


CONTRACT,  BREACH  OF,  WITH- 
IN JURISDICTION. 

See  Writ  of  Summons,  5,  6. 


COSTS  AND  SECURITY  FOR 
COSTS. 

1.  Order  of  Trial  Judge  as  to 
Costs , under  Rule  1170 — Amending 
Rule , Application  of  to  Cases  Al- 
ready Tried — Discretion  of  Courtf- 
The  Rule  of  the  Supreme  Court  of 
Judicature  for  Ontario,  passed  on 
4th  November,  1893, amending  Rule 
1170  by  providing  that  where  an 
action  is  tried  by  a jury,  the  costs 
shall  follow  the  event,  unless,  upon 
application  made  at  the  trial,  the  trial 
Judge,  in  his  discretion,  otherwise 
orders,  does  not  apply  to  actions 
tried  before  it  was  passed. 

And  where  the  jury  in  an  action 
of  tort,  tried  before  the  passing  of 
the  new  Rule,  assessed  the  plaintiff’s 
damages  at  $100,  and  the  trial 
Judge  did  not  give  judgment  till 
after  the  passing  of  the  new  Rule, 
and  then  ordered  that  the  plaintiff 
should  have  costs  cn  the  High 
Court  scale  : — 

Held , that  he  had  no  power  to  so 
order,  unless  “ for  good  cause  shewn” 
within  the  meaning  of  Rule  1170 
as  it  stood  at  the  date  of  the  trial. 

The  right  to  costs  or  to  set  off 
costs  is  a substantial  right,  and  not 
a mere  matter  of  procedure. 

But,  under  Rule  1170,  the  Court 
has  the  power  to  make  such  order  as 
to  costs  as  may  seem  just,  irrespec- 


tive of  good  cause;  and,  as  in  this 
case  the  awarding  of  so  small  a sum 
as  $100,  assuming  the  plaintiff’s 
right  to  recover,  was  almost  pre- 
verse, and  the  plaintiff  had  a right 
to  expect  an  award  well  beyond  the 
jurisdiction  of  the  County  Court, 
the  Divisional  Court  affirmed  the 
trial  Judge’s  disposition  of  the 
costs. 

Stratford  v.  Sherwood,  5 O.  S. 
169,  at  pp.  170-171,  followed. 
Island  v.  Township  of  Amaranth , 3. 

2.  Order  of  Trial  Judge  as  to  Costs , 
under  Rule  1170 — Amending  Rule , 
Application  of  to  Cases  Already 
Tried — Discretion  of  Court .] — In 
an  action  of  tort,  tried  before  the 
passing  of  the  Rule  of  4th  Novem- 
ber, 1893,  amending  Rule  1170,  the 
jur}^  assessed  the  plaintiff’s  damages 
at  $200,  and  judgment  was  given 
for  the  plaintiff  for  that  amount,  but 
the  trial  Judge  did  not  give  judg- 
ment upon  the  question  of  costs  till 
after  the  passing  of  the  new  Rule, 
and  then  ordered  that  the  plaintiff 
should  have  costs  on  the  High  Court 
scale. 

An  appeal  from  this  order  was 
dismissed  by  a Divisional  Court. 

Per  Boyd,  C. — The  amendment 
of  the  Rule  was  to  be  regarded  by 
the  trial  Judge  while  the  applica- 
tion of  the  plaintiff  for  full  costs 
was  before  him,  and  while  the  ac- 
tion was  still  pending.  Changes  in 
the  law  as  to  costs  since  the  J udica- 
ture  Act  are  matters  of  procedure, 
and,  as  such,  act  retrospectively  or 
with  reference  to  current  and  un- 
completed proceedings.  But  even 
if  Rule  1170  in  its  unamended  form 
applied,  the  Divisional  Court  had 
under  it  an  alternative  power  over 
the  costs,  not  limited  by  the  con- 
dition as  to  good  cause,  and,  as  this 
was  not  a case  in  which  the  costs  of 
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the  plaintiff  should  be  diminished  by 
taxation  on  a lower  scale  or  by  the 
allowance  of  a set  off,  the  jurisdic- 
tion should  be  exercised  in  accor- 
dance with  the  view  of  the  trial 
Judge. 

Meredith,  J.,  dubitante , con- 
sidered himself  bound  by  the  deci- 
sion of  the  Common  Pleas  Division 
in  Island  v.  Township  of  Amaranth , 
supra , to  arrive  at  the  same  con- 
clusion. McGillivray  v.  Town  of 
Lindsay , 11. 

3.  Settlement  of  Action — Motion 
for  Costs  — Power  of  Master  or 
Judge  in  Chambers  to  Dispose  of 
Costs — Principle  of  Decision — Cir- 
cumstances of  Case — Appeal  to  Divi- 
sional Court  — Jurisdiction .] — Ac- 
tion by  plaintiffs  against  defendants 
for  infringement  of  a patent  of  the 
plaintiffs.  The  defendants  were  be- 
fore action  notified  of  the  infringe- 
ment, but  denied  it.  In  the  action 
the  defendants,  besides  denying  the 
allegations  in  the  statement  of  claim, 
set  up  that  they  had  not  used  the 
machine  alleged  to  be  an  infringe- 
ment for  two  years,  and  did  not  in- 
tend to  use  it  again,  and  offered  to 
give  a covenant  against  further  use, 
and  paid  $10  into  Court  as  damages. 
This  the  plaintiffs  accepted,  and 
moved  in  Chambers  for  the  costs  of 
the  action,  which  the  Master  gave 
them  • but  Robertson,  J.,  upon  ap- 
peal, ordered  that  the  parties  should 
pay  their  own  costs  up  to  the  time 
of  the  motion  (which  the  defendants 
had  offered  before  the  motion),  and 
that  the  plaintiffs  should  pay  the 
costs  of  the  motion  and  appeal. 

Upon  further  appeal  fco  a Divi- 
sional Court  composed  of  Boyd,  C., 
and  Meredith,  J.,  there  was  a divi- 
sion of  opinion,  and  the  appeal  was 
dismissed  without  costs. 

Per  Boyd,  C. — The  plaintiffs,  be- 


lieving the  machine  to  be  an  inva- 
sion of  their  rights,  were  not  obliged 
to  rest  upon  the  mere  intention  of 
the  defendants  not  to  use  it.  All 
that  the  plaintiffs  claimed  before 
action  was  conceded  by  the  settle- 
ment after  action,  and  the  litigation 
was  provoked  by  the  response  of  the 
defendants  to  the  letter  before  action. 
The  plaintiffs  having  given  notice  of 
their  demand  before  action,  there 
was  nothing  to  take  the  case  out  of 
the  ordinary  rule  that  the  person  in 
the  wrong  should  answer  in  costs. 
If  the  main  question  in  dispute  is 
settled,  leaving  only  costs  to  be  deter- 
mined, the  proper  course  is  for  the 
parties  to  agree  to  leave  them  on 
affidavits  to  the  Judge  or  Master  in 
Chambers,  whose  judgment  is  sub- 
ject to  appeal  to  the  same  extent  as 
in  other  cases  of  costs. 

Per  Meredith,  J. — The  Master 
in  Chambers  had  no  power  to  try 
and  determine  the  question  of  costs, 
unless  as  an  arbitrator  chosen  by  the 
parties ; nor  had  the  Judge  in  Cham- 
bers any  such  power  ; and  the  Court 
could  not  properly  entertain  the 
appeal.  Knickerbocker  Co.  v.  Ratz 
et  al .,  30.  {See  No.  10,  infra.) 

4.  Security  for  — Libel  — News- 
paper— R.  S.  0 . ch.  57,  sec.  9 — Crim- 
inal Charge — Discretion — Appeal .] 
— The  legislation  in  R.  S.  0.  ch.  57, 
sec.  9,  as  to  security  for  costs  in 
actions  for  libel  contained  in  news- 
papers, is  unique,  and  the  intention 
is  to  protect  newspapers  reasonably 
well  conducted,  with  a view  to  the 
information  of  the  public. 

In  a newspaper  article  published 
by  the  defendants  the  plaintiff  was 
referred  to  as  an  “ unmitigated  scoun- 
drel,” and  it  was  stated  that  he  had 
endeavoured  to  ruin  his  wife  by  in- 
citing another  person  to  commit 
adultery  with  her  : — 
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Held , that  this  did  not  involve  a 
criminal  charge  within  the  meaning 
of  sec.  9 (a). 

The  defendants  did  not  contend 
that  the  grounds  of  action  were 
trivial  or  frivolous  ; and  it  was  con- 
ceded by  the  plaintiff  that  he  had 
not  sufficient  property  to  answer  the 
costs  of  the  action. 

The  manager  of  the  defendants 
swore  to  a belief  in  the  substantial 
truth  of  what  was  published,  and 
that  it  was  so  published  in  good  faith 
and  without  malice  or  ill-will  towards 
the  plaintiff : — 

Held,  that,  under  these  circum- 
stances, an  appeal  from  the  discre- 
tion of  a Judge  in  Chambers  in  re- 
versing a referee’s  decision  and  order- 
ing security  for  costs,  should  not 
prevail.  Bennett  v.  Empire  Printing 
and  Publishing  Co.,  63. 

5.  Demurrer — Powers  of  Master 
in  Chambers — Trial  Judge — Judge 
in  Courtf\ — Where  a demurrer  has 
been  left  to  be  disposed  of  by  the 
trial  Judge,  and  has  not  been  so  dis- 
posed of  by  him  when  giving  judg- 
ment in  the  action,  nor  by  a Divi- 
sional Court  on  appeal,  he  has  still 
power  to  dispose  of  the  costs  of  it, 
and  any  application  for  that  purpose 
should  be  made  to  him  ; but  if  to 
another  Judge,  it  must  be  to  a Judge 
in  Court. 

The  Master  in  Chambers,  having 
no  jurisdiction  to  decide  a demurrer, 
has  none  to  determine  the  costs  of 
it.  Jones  v.  Miller  et  ad.,  92. 

6.  Solicitor  and  Client  Taxation 
— Interlocutory  Costs — Set-off — Dis- 
cretion.] — Decisions  of  the  Master  in 
Chambers  and  Rose,  J.,  15  P.  R. 
269,  refusing  to  order  a set-off  of 
certain  interlocutory  costs  against 
the  amount  alleged  to  be  due  to  the 


solicitors  upon  bills  in  course  of  tax- 
ation, affirmed  on  appeal  : — 

Held,  that,  as  the  taxation  had 
never  been  completed,  and  the  soli- 
citors declined  to  proceed  with  it, 
they  were  not  entitled  to  the  set- 
off : — 

If  the  taxation  had  been  com- 
pleted, the  fact  of  the  interlocutory 
costs  being  ordered  to  be  paid  forth- 
with after  taxation  would  not  have 
prevented  their  being  ordered  to  be 
set  off ; but  it  raised  an  inference 
that  it  was  not  intended  that  they 
should  be  set  off. 

Whether  the  costs  in  question 
should  be  set  off  or  not,  was  in  the 
Master’s  discretion,  and,  having 
regard  to  the  fact  that  they  had 
been  assigned,  and  to  the  other  cir- 
cumstances before  the  Court,  it  could 
not  be  said  that  an  improper  discre- 
tion had  been  exercised.  Re  Clarke 
and  Holmes,  Solicitors , 94. 

7.  Taxation — Fee  Paid  on  Settling 
Bond — Tariff  B.~\ — A disbursement 
charged  in  a bill  of  costs  of  $1  paid 
in  stamps  to  an  officer  of  the  Court 
npon  settling  a bond  was  disallowed 
upon  appeal  from  taxation. 

Such  a fee  is  not  authorized  by 
tariff  B.  annexed  to  the  Consolidated 
Rules  under  the  item  “ Every  refer- 
ence, inquiry,  examination,  or  other 
special  matter.”  Casey  v.  M or  den, 
127. 

8.  Security  for — Libel — R.  S.  0. 
ch.  57,  sec.  9 — Merits — Privilege — 
Defence .]  — On  an  application  under 
R.  S.  O.  ch.  57,  sec.  9,  for  security 
for  costs  in  an  action  of  libel,  the 
Judge  is  not  to  try  the  merits  of  the 
action  ; if  it  appears  on  the  affidavits 
filed  by  the  defendant  that  there  is 
a primd  facie  case  of  justification  or 
privilege,  and  that  the  plaintiff*  is 
not  possessed  of  property  sufficient 
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to  answer  costs,  the  statute  is  satis- 
fied, and  security  should  be  ordered  ; 
it  is  not  for  the  J udge  to  pass  upon 
disputed  facts  disclosed  in  conflicting 
affidavits  filed  against  the  applica- 
tion. Swain  v.  Mail  Printing  Co., 
132. 

9.  Trusts  and  Trustees — Discharge 
of  Trustee — Petition — Passing  Ac- 
counts — Inquiry  as  to  Liability  of 
Trustee.] — Upon  a petition  by  a sur- 
viving trustee  under  a will  to  be  dis- 
charged  from  the  trusteeship,  it 
appeared  that  a trust  fund  created 
by  the  will  had  become  impaired, 
and  a reference  was  directed  to  take 
an  account  of  the  dealings  of  the 
trustees  with  the  fund.  The  Master 
reported  that  a portion  of  the  fund 
had  been  lost  in  the  hands  of  the 
petitioner’s  deceased  co-trustee,  and 
that  the  estate  of  the  latter  was  lia- 
ble therefor.  Upon  appeal  the  re- 
port was  sent  back  to  be  amended 
by  charging  the  petitioner  with  the 
portion  of  the  fund  so  lost  by  his 
co-trustee  : — 

Held,  that  the  inquiry  as  to  the 
petitioner’s  liability  having  resulted 
unfavourably  to  him.  he  must  bear 
the  costs  of  it ; but  was  entitled  to 
receive  out  of  the  fund  his  costs  of 
the  petition  and  of  bringing  in  his 
accounts  ; and,  upon  payment  of  the 
amount  found  due  by  him,  and  of 
the  costs  awarded  to  be  paid  by  him, 
to  his  discharge.  Re  Hawkins,  136. 

10.  Settlement  of  Action — Power 
of  Master  or  Judge  in  Chambers  to 
Dispose  of  Costs — Consent — Princi- 
ple of  Decision  — Discretion — Cir- 
cumstances of  Case — Appeal.] — An 
appeal  by  the  plaintiffs  from  an  order 
of  a Divisional  Court  of  the  Chan- 
cery Division,  16  P.  R.  30,  (see 
No.  3,  supra ) affirming,  as  the 
result  of  a disagreement,  an  order 


of  a Judge  in  Chambers  reversing 
an  order  of  the  Master  in  Chambers, 
upon  a summary  application,  dis- 
posing of  the  costs  of  the  action 
in  favour  of  the  plaintiffs,  was 
allowed  and  the  Master’s  order 
restored  : — 

Held,  that  he  had  a jurisdiction 
to  make  the  order  which  did  not 
necessarily  depend  upon  consent  of 
the  parties  to  go  before  him. 

North  v.  Great  Northern  R.  W.  Co., 
2 Giff.  64,  and  Tompson  v.  Knights, 
7 Jur.  N.  S.  704,  followed. 

2.  That  the  Judge  in  Chambers 
had  exercised  his  discretion  and  re- 
versed the  Master’s  order  upon  a 
wrong  principle,  and  his  decision  was 
appealable. 

Wansley  v.  Smallwood,  11  A.  R. 
439,  and  Crowther  v.  Elgood,  34  Oh. 
D.  691,  followed. 

3.  Agreeing  with  the  opinion  of 
Boyd,  C.,  in  the  Court  below,  that 
when  the  action  was  begun,  the  cir- 
cumstances justified  it,  and  there 
was  nothing  to  take  the  case  out  of 
the  ordinary  rule  that  the  person  in 
the  wrong  shall  answer  in  costs. 

Proctor  v.  Ray  ley,  42  Ch.  D.  390, 
distinguished.  Knickerbocker  Co.  v. 
Ratz  et  al.,  191. 

11.  Taxation— Solicitor  and  Client 
— Retaining  Fee.]  — By  the  judg- 
ment in  an  action  the  defendant 
was  required  to  pay  the  plaintiffs’ 
costs  of  a former  action,  as  between 
solicitor  and  client,  to  be  taxed  : — 

Held,  that  an  unpaid  retaining  fee 
which  the  plaintiffs  had  agreed  in 
writing  to  pay  to  their  solicitors, 
over  and  above  the  costs  of  the  ac- 
tion, could  not  be  taxed  against  the 
defendant. 

Re  Geddes  and  Wilson,  2 Ch. 
Cbamb.  R.  447,  and  Ford  v.  Mason , 
16  P.  R.  25,  approved  and  followed. 

Re  Fraser,  13  P.  R.  409,  distin- 
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guished.  McKee  v.  Hamlin  et  ux.  ; 
Hamlin  et  ux.  v.  Connelly , 207. 

12.  Security  for — Time — Dismis- 
sal of  Action  for  Default — Waiver — 
Rule  1251— Effect  of]— Where  an 
order  for  security  for  costs  directs 
that  unless  security  be  given  within 
a limited  time  the  action  shall  be 
dismissed,  and  security  is  not  given 
within  the  time  limited,  the  action 
is  to  be  regarded  as  dismissed,  unless 
the  defendant  treats  it  as  still  alive. 

Carter  v.  Stubbs , 6 Q.  B.  D.  116, 
followed. 

Rule  1251  does  not  give  a plain- 
tiff any  further  time  for  or  relieve 
him  from  the  obligation  of  putting 
in  his  security  for  costs ; it  only 
enables  him  to  remove  the  stay 
effected  by  the  order,  for  the  sole 
purpose  of  making  a motion  for  judg- 
ment under  Rule  739  ; and  if  he 
does  not  succeed  in  that  motion,  he 
must  obey  the  order  by  putting  in 
the  full  security. 

But  where  the  defendant,  after 
the  time  for  giving  security  under 
the  order  had  expired,  opposed  a 
motion  for  judgment  under  Rule 
739  and  appealed  to  a Judge  in 
Chambers  and  afterwards  to  a Divi- 
sional Court  from  the  order  made 
upon  such  motion,  without  taking 
the  objection  that  the  action  was  at 
an  end  : — 

Held,  that  he  had  waived  the  ob- 
jection ; and  a bond  filed  after  the 
time  limited  was  allowed. 

Upon  appeal,  decision  varied  by 
extending,  pursuant  to  Rule  485, 
the  time  for  giving  security.  Hol- 
lender  v.  Ffoulkes,  225,  315. 

13.  Taxation  between  Solicitor 
and  Client — Agreement  to  Pay  Costs 
of  Two  Actions — Separate  Sets  of 
Costs — A Affidavits  on  Production — 
Motion  for  Summary  Judgment — 
76— VOL.  XVI.  O.P.R. 


Defective  Indorsement  on  Writ  of 
Summons.]  — Two  actions  were 
brought  by  the  same  plaintiffs 
against  different  defendants  to  re- 
cover rent  for  different  parcels  of 
land,  in  which  the  defences  were 
not  identical.  A compromise  was 
effected,  and  it  was  agreed  between 
the  parties  “ that  judgment  shall  be 
entered  in  each  of  the  said  actions 
for  the  amounts  claimed  therein  by 
the  plaintiffs,  with  costs  of  suit 
between  solicitor  and  client ; ” and 
judgments  were  entered  accord- 
ingly : — 

Held,  that  the  plaintiffs  were 
entitled  to  tax  a separate  set  of 
costs  for  each  action. 

The  plaintiffs  made  six  affidavits 
on  production,  either  prompted  by 
the  action  of  the  defence  or  by  way 
of  voluntary  supplement  to  the 
original  affidavit 

Held , per  Boyd,  Cf,  in  Chambers, 
that  they  were  entitled  to  tax  the 
costs  of  one  affidavit  only,  with 
extra  folios  for  the  additional  matter 
contained  in  the  subsequent  affi- 
davits : — 

Held,  also,  per  Boyd,  C.,  that 
upon  the  taxation  “ between  solici- 
tor and  client  ” of  the  plaintiffs* 
costs,  they  were  not  entitled  to  the 
costs  of  a motion  for  summary  judg- 
ment under  Rule  739,  which  was 
useless  and  not  according  to  the 
practice,  and  was  refused  because 
the  indorsement  on  the  writ  of  sum- 
mons claimed  “ interest  on  arrears 
of  rent,”  and  was,  therefore,  not  a 
good  special  indorsement.  Baldwin 
et  al.  v.  Quinn  ; Baldwin  et  al.  v. 
McGuire , 248. 

1 4.  Order  as  to  Costs , under  Rule 
1170 — “ Good  Cause  ” — Divisional 
Court — Amending  Rule  127 J,  Appli- 
cation of — Appeal  — Agreement  of 
Parties.] — Under  Rule  1170,  as  it 
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stood  before  the  amendment  made  by 
Rule  1274,  a Divisional  Court  had 
the  power  to  make  such  order  as  to 
costs  as  might  seem  just,  irrespective 
of  “ good  cause.” 

Decision  of  the  Common  Pleas 
Division  affirmed. 

Myers  v.  Defries , 4 Ex.  D.  176  ; 
Marsden  v.  Lancashire , etc.,  R.  W. 
Co.,  7 Q.  B.  D.  641,  followed. 

Island  v.  Township  of  Amaranth, 
16  P.  R.  3,  approved. 

Where  similar  motions  are  made 
to  the  same  Court  in  two  actions, 
and  the  parties  in  the  first  agree 
that  the  decision  in  the  second  shall 
govern,  there  is  nothing  to  preclude 
an  appeal  in  the  first  action,  even 
though  there  is  no  appeal  in  the 
second,  unless  it  was  agreed  that  the 
decision  in  the  latter  should  be  final. 

Per  Maclennan,  J.A.  — Rule 
1274  was  inapplicable  to  this  action, 
which  was  tried  before  it  came  into 
force.  Coutts  v.  Dodds,  273. 

15.  Failure  to  Establish  Will — 
Costs  of  Person  Named  as  Executory 
• — Where  the  person  named  as  an 
executor  in  a written  instrument 
failed,  in  the  final  result  of  this 
action,  to  establish  it  as  the  last  will 
of  the  testator,  and  the  Court  of  last 
resort  refused  to  order  that  his  costs 
incurred  therein  should  be  paid  out 
of  the  estate  : — 

Held,  that  the  Court  of  first  in- 
stance could  not  make  an  order  for 
payment,  out  of  moneys  paid  into 
that  Court  by  the  administrators 
pendente  lite,  of  these  costs  as  costs 
of  the  litigation,  because  they  were 
refused  by  the  only  tribunal  which 
had  jurisdictiou  to  award  them,  nor 
as  costs  and  expenses  properly  incur- 
red by  the  applicant  in  the  perform- 
ance of  his  duties  as  executor, 
because  he  never  was  an  executor. 
Purcell  et  al.  v.  Bergin  et  al.,  301. 


16.  Security  for — Delivery  out  of 
Bond — Appeal  to  Court  of  Appeal — 
Execution .] — A defendant  is  not  en- 
titled to  have  delivered  out  to  him 
for  suit  a bond  for  security  for  his 
costs  of  the  action  filed  by  the  plain- 
tiff, after  judgment  in  the  defen- 
dant’s favour  with  costs  in  the  High 
Court,  while  an  appeal  by  the  plain- 
tiff to  the  Court  of  Appeal  is  pend- 
ing, notwithstanding  that  there  is 
no  stay  of  execution  for  the  costs 
awarded  to  the  defendant. 

Hately  v.  Merchants'  DespatchCo ., 
12  A.  R.  640,  applied  and  followed. 
Coffey  v.  Scane,  307. 

1 7 . Examinations  for  Discovery — 
Rule  1177 , Rescission  of — Rule  138 If, 
Effect  of,  on  Pending  Actions — Order 
for  Costs — Trial  Judged] — By  Rule 

1384,  Rule  1177  was  rescinded  and 
a new  Rule  substituted,  providing 
that  the  costs  of  every  interlocutory 
examination  should  be  borne  by  the 
examining  party,  unless  otherwise 
ordered. 

Where  an  action  was  begun  and 
the  defendants  examined  for  dis- 
covery before  the  Rule  was  passed, 
but  was  tried  and  judgment  given 
after  it  was  passed,  but  before  it 
came  into  force  : — 

Held , that  the  new  Rule  applied, 
and  the  taxing  officer  had  no  power 
to  tax  to  the  successful  plaintiff  the 
costs  of  the  examination,  without  an 
order  therefor. 

Application  for  such  order  should 
be  made  to  the  trial  Judge  at  the 
trial  or  immediately  after  judgment. 
McClary  v.  Plunkett  et  al.,  310. 

18.  Third  Party— Rules  329,  332.] 
— Where  in  an  action  for  negli- 
gence the  defendants  served  a third 
party,  under  Rule  329,  with  notice 
of  a claim  for  indemnity,  but  he  did 
not  appear  thereto,  and  no  order  was 
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made  or  applied  for  under  Rule 
.332  : — 

Held,  that  he  was  under  no  obli- 
gation to  take  any  proceeding,  and 
was  not  bound  by  the  result  of  the 
action ; and  his  subsequently  ap- 
pearing at  the  trial  and  asking  to  be 
made  a defendant  was  gratuitous, 
and  he  was  not  entitled  to  costs 
against  the  defendants.  Gibb  et  ux. 
v.  Township  of  Camden , 316. 

19.  Scale  of- — Arbitration — Direc- 
tion of  Arbitrators — Municipal  Act, 
1892,  sec.  399 — Deference  back.] — 
Where  upon  an  arbitration  under 
sec.  385  et  seq.  of  the  Municipal  Act, 
1892,  the  arbitrators  made  their 
award  and  directed  that  the  costs 
should  be  paid  by  the  land -owners, 
but  did  not  fix  the  amount  nor  di- 
rect on  what  scale  they  should  be 
taxed,  as  required  by  sec,  399  :• — 

Held , that  there  was  no  authority 
for  their  taxation  either  upon  the 
High  Court  or  the  County  Court 
scale. 

But  semble,  that  upon  a proper 
application  the  award  would  be  re- 
ferred back  to  the  arbitrators  to 
complete  it  in  the  matter  of  costs. 
Re  Village  of  Preston  and  Klotz  et 
al.,  318. 

20.  Security  for — Libel — Newspa- 
per— R.  S.  0.  ch.  57,  sec.  9 — Crimi- 
nal Charge — Incorporated  Company 
— Publication  in  Good  Faith.] — The 
words  “ involves  a criminal  charge  ” 
in  B.  S.  O.  ch.  57,  sec.  9,  sub-sec. 
(1)  (a),  mean  “involves  a charge 
that  the  plaintiff  has  been  guilty  of 
the  commission  of  a criminal  offence.” 

And  where  the  words  published 
by  the  defendants  in  their  newspa- 
per of  which  the  plaintiffs,  an  incor- 
porated company,  complained  in  an 
action  of  libel,  alleged  that  the  plain- 
tiffs had.  tried  to  bribe  aldermen  by 


issuing  to  them  paid-up  stock  in  the 
company  : — 

Held , upon  an  application  for  secu- 
rity for  costs  under  the  above  section, 
that  the  words  did  not  involve  a 
criminal  charge,  for  a corporation 
cannot  be  charged  criminally  with  a 
crime  involving  malice  or  the  inten- 
tion of  the  offender. 

Mayor,  etc.,  of  Manchester  v.  Wil- 
liams, [1891]  1 Q.  B.  94,  followed. 

Journal  Printing  Co.  v.  MacLean, 
25  O.  R.  509,  distinguished. 

And  where  the  defendants  by  affi- 
davit shewed  publication  in  good 
faith  and  other  circumstances  suffi- 
cient under  the  above  section  to 
entitle  them  to  security  for  costs, 
and  the  case  made  was  not  displaced 
by  the  cross-examination  of  the  de- 
ponent on  his  affidavit,  an  order  was 
made  for  such  security.  Georgian 
Bay  Ship  Canal  and  Power  Acque- 
duct  Company  v.  World  Newspaper 
Company  of  Toronto,  320. 

21.  Security  for — Libel — Newspa- 
per— R.  S.  0.  ch.  57,  sec.  9 — Crimi- 
nal Charge — “ Blackmail  ” — Crimi- 
nal Code,  sec.  If  6 — “ Trivial  or 
Frivolous.”] — Upon  an  application 
under  R.  S.  O.  ch.  57,  sec.  9,  for 
security  for  costs  in  an  action  for 
libel,  in  which  the  words  complained 
of,  published  in  the  defendants* 
newspaper,  accused  the  plaintiff  of 
attempted  “ blackmail  — 

Held , that  the  words  might  bear 
such  a meaning  as  to  charge  the  in- 
dictable offence  defined  by  sec.  406 
of  the  Criminal  Code,  and  the  ques- 
tion whether  they  did  so,  when  read 
with  the  context,  was  for  the  jury, 
and  one  which  should  not  be  deter- 
mined upon  this  application ; and 
the  Master  in  Chambers  having  held 
that  they  “involved  a criminal 
charge,”  his  decision  should  not  be 
interfered  with. 


580 


DIGEST  OF  CASES. 


An  action  cannot  be  considered 
“ trivial  or  frivolous  ” within  the 
meaning  of  sec.  9 merely  because 
the  existence  of  a good  defence  on  the 
merits  is  shewn  by  the  defendant’s 
affidavit,  and  not  contravened  by  an 
affidavit  of  the  plaintiff.  The  latter- 
may  properly  consider  that  upon  an 
application  for  security  for  costs  a 
denial  on  oath  of  the  truth  of  the 
charges  against  him  is  unnecessary. 
Macdonald  v.  World  Newspaper  Com- 
pany of  Toronto,  324. 

22.  Taxation — Searching  Affida- 
vit — Registrar1  s Abstract — Counsel 
Fee  on  Ex  Parte  Order — Filing  Order 
— Engrossing — Counsel  Fees — Dis- 
cretion — Witness  Fees  — Brief  ] — 
Upon  taxation  of  costs,  the  follow- 
ing items  should  not  be  taxed  against 
the  opposite  party  : 

1.  Attendance  to  search  affidavit 
on  production. 

2.  Attendance  to  bespeak  and  for 
registrar’s  abstract  to  prepare  for 
litigation  or  prove  title. 

3.  Counsel  fee  on  attendance  to 
obtain  ex  parte  order. 

4.  Attendance  to  file  order  for 
subpoena. 

5.  Engrossment  of  same  order. 

The  question  of  the  allowance  of 

counsel  fees  is  one  for  the  discretion 
of  the  taxing  officer  ; and  where  the 
action  is  strenuously  contested  on 
both  sides,  it  is  proper  to  allow  fees 
to  both  senior  and  junior  counsel. 

Where  witnesses  in  attendance  at 
the  trial  are  not  called,  the  onus  is 
on  the  party  subpoenaing  them  to 
shew  their  relevancy. 

Where  fees  paid  to  such  witnesses 
are  disallowed,  the  portions  of  coun- 
sel’s brief  containing  their  evidence 
should  also  be  disallowed.  Carlisle 
v.  Roblin  et  al .,  328. 
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23.  Separate  Defences — Indemnity 
Against  Costs  — Taxation  Against 
Opposite  Party .] — One  defendant 
agreed  to  save  another  harmless  as 
regards  the  costs  of  an  action.  In 
the  written  retainer  of  the  latter  to 
his  solicitors  it  wTas  provided  that 
the  costs  should  be  charged  to  the 
former  defendant.  The  plaintiffs 
having  been  ordered  to  pay  the 
costs  of  the  defendants  : — 

Held , per  Boyd,  C.,  a proper  case 
to  allow  two  sets  of  costs,  and  that 
no  disability  existed  on  the  part 
of  the  indemnified  defendant  to  tax 
and  recover  his  costs  against  the 
plaintiffs. 

Jarvis  v.  Great  Western  R.  W.  Co., 
8 C.  P.  280,  and  Stevenson  v.  City 
of  Kingston,  31  G.  P.  333,  distin- 
guished : — 

Held,  on  appeal,  that  the  indemni- 
fied defendant  was  not  entitled  to 
costs  against  the  plaintiffs. 

Jarvis  v.  Great  Western  R.  W.  Co., 
8 C.  P.  280,  and  Stevenson  v.  City  of 
Kingston , 31  C.  P.  333,  followed. 
Meriden  Britannia  Company  v. 
Braden  et  al.,  346,  410. 

24.  Security  for — Action  against 
Justice  of  the  Peace—  58  Viet,  ch . 
23  ( 0.) — Form  of  Order — Time — 
Dismissal  of  Action .] — An  order 
under  5 3 Yict.  ch.  23  for  security 
for  costs  in  an  action  against  a justice 
of  the  peace  should  not  limit  a time 
within  which  security  is  to  be  given 
nor  provide  for  dismissal  of  the 
action  in  default ; the  order  should 
be  simply  “ that  the  plaintiff  do 
give  security  for  the  costs  of  the 
defendant  to  be  incurred  in  the 
action.”  Thompson  et  al.  v.  William- 
son et  al.,  368. 

25.  Scale  of — Court  of  Appeal — 
Water  Privilege - — Appeal  from  Order 
of  County  Court  Judge — R.  S , (9. 
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eh.  119 , sec.  18 .] — The  disposition 
of  the  costs  of  an  appeal  is  not  a part 
of  the  practice  and  proceedings  upon 
the  appeal. 

Upon  an  appeal  from  an  order  of 
a County  Court  Judge,  under  R.  S. 
O.  ch.  119,  with  respect  to  a water 
privilege,  the  Court  of  Appeal  has 
power,  under  sec.  18,  to  direct  that 
the  costs  shall  be  taxed  on  the  scale 
applicable  to  High  Court,  County 
Court,  or  Division  Court  appeals  ; 
and  the  J udge  to  whom  application 
for  leave  to  appeal  is  made  under 
sec.  16  has  no  power  to  control  the 
discretion  of  the  Court  in  this  re- 
spect. Re  Burnham , 390. 

26.  Security  for — Executors  and 
Administrators — Money  in  Court — 
Motion  for  Payment  Out. ] — An 
executrix  stands  in  no  different 
position  as  to  the  liability  to  give 
security  for  costs  from  a litigant 
suing  in  his  own  right. 

And  an  executrix  resident  abroad, 
■applying  for  payment  out  of  Court 
of  moneys  to  the  credit  of  her  tes- 
tator, was  ordered  to  give  security 
for  the  costs  of  an  alleged  assignee 
of  the  fund,  who  opposed  the  appli- 
cation. 

The  rule  as  to  security  applies  to 
a motion  as  well  as  to  a petition. 
Re  Parker , Parker  v.  Parker , 392. 

27.  Security  for — Foreign  Cor- 
poration— Assets  in  Ontario — Doing 
Business  in  Ontario.] — The  plain- 
tiffs, a foreign  corporation,  having 
acquired  the  patent  right  to  manu- 
facture and  sell  a certain  incan- 
descent light  in  the  Dominion  of 
Canada,  entered  into  an  agreement 
with  another  company  by  which  the 
latter  were  to  act  as  the  agents  of 
the  plaintiffs  in  Ontario,  and  to 
manufacture  and  sell  the  lights  at  a 
fixed  price  or  lease  them,  and  the 


plaintiffs  were  to  receive  the  net 
profits,  guaranteeing  the  other  com- 
pany against  loss.  The  other  com- 
pany carried  on  the  business  and 
leased  the  lights  in  their  own  name. 
A large  number  of  these  lights  were 
in  existence  in  Ontario,  under  lease 
to  different  persons  : — 

Held , that,  as  the  lights  could  not 
be  made  available  in  execution  with- 
out a taking  of  accounts  between 
the  two  companies,  they  were  not 
assets  of  the  plaintiffs  in  Ontario 
sufficient  to  answer  a motion  for 
security  for  costs. 

Nor  could  the  plaintiffs  be  regard- 
ed as  resident  in  Ontario  by  reason 
of  their  doing  business  through  the 
medium  of  the  other  company. 
Welsbach  Incandescent  Gaslight  Co. 
v.  St.  Leger , 382. 

28.  Security  for  — Order  for — 
Setting  Aside — Admission  of  Debt — 
Rule  1251.~\ — Where  there  was  an 
admission  by  the  defendant  of  the 
debt  sued  for,  sworn  to  and  not  con- 
tradicted, and  the  writ  of  summons 
was  specially  indorsed  so  as  to  enable 
the  plaintiffs  to  move  for  judgment 
under  Rule  739,  an  order  for  secu- 
rity for  costs  obtained  by  the  de- 
fendant on  praecipe , after  appearance, 
the  plaintiffs  being  out  of  the  juris- 
diction, was  set  aside,  notwith- 
standing that  the  plaintiffs  might 
have  paid  $50  into  Court  under 
Rule  1251  and  proceeded  to  move 
for  judgment. 

Doer  v.  Rand , 10  P.  R.  165,  fol- 
lowed. 

Payne  v.  Newberry , 13  P.  R.  354, 
not  followed.  Thibaudeau  et  al.  v. 
Herbert , 420. 

29.  Taxation- Solicitor  and  Client 
— Counsel  Fee  at  Trial — Advising 
on  Evidence — Reference  — Unneces- 
sary Length — Allowance  to  Solicitor 
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— Brief — Copies  of  Depositions  — 
Counsel  Fees  on  Court  Motions .] — 
Upon  appeal  from  the  taxation  be- 
tween solicitor  and  client  of  a bill 
of  costs  for  the  defence  of  an  action 
of  redemption  in  which,  before  the 
beginning  of  the  Sittings  at  which 
the  action  was  entered  for  trial,  an 
arrangement  had  been  made  be- 
tween the  parties  that  all  the 
matters  in  question  should  be  re- 
ferred to  a Master,  and  accordingly 
no  witnesses  were  subpoenaed,  and  a 
reference  was  directed  at  the  Sit- 
tings : — 

Held , that  the  taxing  officer  had 
no  discretion  to  allow  an  increased 
counsel  fee  with  brief  at  the  trial, 
as  the  action  could  not  be  said  to  be 
of  a special  and  important  character, 
nor  to  allow  a fee  for  advising  on 
evidence. 

The  reference  lasted  for  137 
hours,  18  of  which  were  occupied  in 
argument.  Nearly  the  whole  of 
the  time  was  devoted  to  the  main 
matter  in  contest,  viz.,  whether  the 
defendants  should  be  charged  with 
an  occupation  rent,  and  if  so  at 
what  amount.  The  Master  found 
that  they  were  chargeable  with  a 
rent  of  $312.50.  The  taxing  officer 
allowed  the  solicitor  $302  for  the 
time  occupied  in  taking  the  evidence 
and  $47  for  the  argument  : — 

j Held,  that  the  allowance  of 
counsel  fees  upon  a reference,  under 
clause  107  of  the  tariff,  should  be 
exceptional  and  made  only  when 
matters  of  special  importance  or 
difficulty  are  involved  at  some  par- 
ticular sitting ; and  also  that  the 
taxing  officer  should  have  taken 
into  consideration  the  unreasonable 
time  occupied  over  so  small  a matter, 
and  have  exercised  his  discretion  by 
confining  the  solicitor  to  the  mini- 
mum allowance  of  $1  an  hour,  under 
clause  104  of  the  tariff,  for  the  ar- 
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gument  as  well  as  for  the  taking  of 
the  evidence. 

The  taxing  officer  allowed  tho 
solicitor  $77.50  for  brief  upon  appeal 
from  the  Master’s  report ; this, 
amount  included  $67.80  paid  to  the 
Master  for  copies  of  the  deposi- 
tions : — 

Held,  that  the  solicitor  had  no 
primd  facie  right  to  order  and  charge 
for  these  copies,  and,  in  the  absence 
of  any  authority  from  his  clients, 
should  not  be  allowed  for  them  upon 
taxation. 

The  taxing  officer  allowed  the 
solicitor  $35  counsel  fee  upon  the 
appeal,  $12  for  travelling  expenses, 
and  $10  counsel  fee  upon  the  plain- 
tiff’s motion  for  judgment,  which 
came  before  the  Court  with  the  ap- 
peal : — 

Held , that  these  allowances,  though 
liberal,  were  not  so  clearly  wrong  as 
to  justify  the  Court  in  interfering. 
Re  Robinson , a Solicitor , 423. 

30.  Security  for  — Nominal  Plain- 
tiff— Action  to  Establish  Right  of 
Way — Mortgagor  and  Mortgagee — 
Par  ties.  ] — Where  an  action  is 
brought  to  establish  a right  of  way 
over  lands  adjoining  those  of  which 
the  plaintiff  is  the  owner  subject  to 
a mortgage,  and,  having  regard  to 
the  value  of  the  property,  the 
amount  of  the  mortgage,  and  other 
circumstances,  the  lands  may  be  said 
to  be  really  the  mortgagee’s,  and  the 
action  substantially  his,  the  de- 
fendant is  entitled  to  security  for 
costs,  if  the  plaintiff  be  without  sub- 
stance : — 

Held , per  MacMahon,  J.,  in 
Chambers,  that  the  mortgagee  was 
not  a necessary  party  to  the  action. 

But  semble , per  Meredith,  J., 
in  the  Divisional  Court,  that  he  was 
a proper  party  and  should  have  been 
added.  Gordon  v.  Armstrong , 432- 
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31.  Scale  of — Action  on  Bond — 

Penalty — Ascertainment  of  Amount 
Recoverable — R.  S.  0.  ch.  •>  sec.  1.9.] 

— In  an  action  on  a bond  for  $500 
given  to  secure  payment  of  costs  in 
the  Supreme  Court  of  Canada  in  a 
prior  action,  judgment  was  given  for 
the  plaintiff  for  $318.55,  the  amount 
at  which  such  costs  were  taxed  and 
certified  in  the  Supreme  Court  : — 

Held , that  the  amount  recovered 
was  not  ascertained  by  the  act  of 
the  parties  or  by  the  signature  of  the 
defendants,  within  R.  S.  O.  ch.  47, 
sec.  19,  and  the  plaintiff  was  entitled 
to  costs  of  the  action  on  the  scale  of 
the  High  Court.  Hager  v.  Jackson 
et  al .,  485. 

32.  Security  for  — Libel — News- 
paper— R.  S.  0.  ch.  57 , sec.  9 — De- 
fence—Denial— Good  Faith — Appeal.  ] 
— In  an  action  of  libel  against  the 
publishers  and  editor  of  a newspaper, 
the  defence  suggested  by  affidavits 
filed  upon  an  application  under  R. 
S.  O.  ch.  57,  sec.  9,  for  security  for 
costs,  was  that  the  statements  com- 
plained of  as  defamatory  did  not 
refer  to  the  plaintiff. 

The  Judge  who  heard  an  appeal 
from  an  order  made  by  a Master  for 
security  being  of  opinion  that,  upon 
the  fair  reading  of  the  statements 
complained  of,  they  did  refer  to  the 
plaintiff : — 

Held , that  it  did  not  appear  that 
the  defendants  had  a good  defence 
on  the  merits,  and  that  the  state- 
ments complained  of  were  published 
in  good  faith,  and  therefore  the  order 
should  be  set  aside. 

Swain  v.  Mail  Printing  Go.,  16 
P.  R.  132,  distinguished.  Lennox 
v.  Star  Printing  and  Publishing 
Company  et  al.,  488. 

33.  Solicitor  and  Client — Taxa- 
tion— Application  by  Solicitor — Re- 


tainer— Dispute  — Taxation  as  to 
Quantum — Liability .] — Where  one 
of  two  alleged  clients,  against  whom 
solicitors  seek  to  obtain  a taxation 
of  certain  bills  of  costs,  disputes  the 
retainer,  the  usual  order  for  taxation 
should  be  made  against  the  unresist- 
ing client,  such  taxation  to  be  on 
notice  to  the  other,  with  liberty  to 
him  to  attend  and  intervene,  and  to 
be  conclusive  against  him  as  to  the 
quantum  of  liability  in  case  he  is 
ultimately  found  liable  in  the  dis- 
pute as  to  the  retainer. 

In  re  Jones , 36  Ch.  D.  105  ; hi 
re  Salaman,  [1894]  2 Ch.  201  ; and 
In  re  Totten , 27  TJ.  C.  R.  449,  dis- 
cussed. 

Decision  of  Street,  J.,  reversed  ; 
Meredith,  J.,  dissenting.  Re  Mac- 
donald et  al.,  Solicitors,  498. 

34.  Taxation — Drainage  Actions 
— Appeal  — Reference  to  Drainage 
Referee — Costs  Awarded  on  Appeal .] 
— Where  actions  begun  in  the  High 
Court  were  referred  at  the  trial  to 
the  drainage  referee,  and  upon  ap- 
peal from  his  report  an  order  was 
made  by  an  appellate  Court  for  tax- 
ation and  payment  of  costs  of  the 
actions  : — 

Held,  that  they  were  not  costs 
coming  within  the  provisions  of  sec. 
24,  sub-sec.  (4),  of  the  Drainage 
Trials  Act,  1891,  but  were  to  be 
taxed  in  the  usual  way  in  which 
costs  of  actions  are  taxed,  and  sub- 
ject to  the  same  right  of  appeal. 
Crooks  v.  Township  of  Ellice  ; Hiles 
v.  Township  of  Ellice,  553. 

35.  Winding-up  of  Company  — 
Creditors’  Solicitors — Payment  out 
of  Assets — Services  and  Attendances 
— Regulation  q/!] — Upon  a reference 
for  the  winding-up  of  a company,  the 
referee  appointed  a firm  of  solicitors 
to  represent  the  general  body  of 
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creditors,  and  ordered  that  they 
should  be  notified  to  attend  when- 
ever he  so  directed,  and  that  their 
costs,  as  between  solicitor  and  client, 
should  be  paid  out  of  the  assets  : — 

Held,  that  this  class  of  order  and 
liability  was  not  favoured  by  the 
Courts,  and  should  be  invoked  and 
attendance  thereunder  had  only 
when  there  was  any  special  question 
on  which  the  appearance  of  some  one 
to  represent  the  creditors  was  desir- 
able ; that  attendances  and  services 
should  not  be  paid  for  out  of  the 
assets  except  where  contemporane- 
ously approved  of  by  the  referee ; 
and  it  was  not  proper  practice  to 
extend  this  at  the  close  of  the  pro- 
ceedings by  obtaining  a certificate 
from  him  that,  had  he  been  applied 
to  from  time  to  time,  he  might  have 
provided  for  other  attendances  and 
services. 

Order  of  Meredith,  C.  J.,  varied. 
He  Drury  Nickel  Co.,  525. 

See  Appeal,  2 ■ — Arrest,  2— Evi- 
dence, 3 — Interpleader,  3 — Libel 
— Mechanic’s  Lien — Pleading,  1, 
2 — Solicitor  and  Client,  3,  4— 
Solicitor’s  Lten — Stay  of  Pro- 
ceedings, 1 — Summary  Judgment, 
6 — Venue,  2. 


COUNTERCLAIM. 

See  Indemnity — Pleading,  5,  9,  10. 


COUNTY  COURT  APPEAL. 

1.  Delay  in  Setting  Down — Stay 
of  Proceedings — Dismissal — R.  S.  0. 
cli.  f7,  sec.  J/.6 — Rule  836.~\ — The 
fact  that  the  appellant  in  a County 
Court  appeal  has  obtained  from  the 
J udge  of  the  Court  appealed  from, 
under  It.  S.  O.  ch.  47,  sec.  46,  a stay 
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of  proceedings  to  enable  him  to  give 
security,  does  not  absolve  him  from 
the  necessity  of  complying  with  Rule 
836  by  setting  the  appeal  down  for 
hearing  at  the  first  sittings  of  the 
Court  which  commence  after  the  ex- 
piration of  thirty  days  from  the  de- 
cision complained  of,  although  such 
sittings  commence  before  the  expi- 
ration of  the  stay. 

And  where  judgment  in  a County 
Court  was  entered  on  the  17th  Janu- 
ary, notice  of  appeal  served  on  the 
30th  January,  a stay  of  proceedings 
for  thirty  days  granted  on  the  12th 
February,  and  security  given  on  the 
12th  March,  but  the  appeal  was  not 
set  down  for  the  March  sittings  of 
the  Court  of  Appeal,  nor  the  pro- 
ceedings certified,  an  order  was  made 
dismissing  it  with  costs,  no  sufficient 
excuse  being  given  for  the  delay. 
Paul  v.  Rutlidge,  140. 

2.  Delay  in  Setting  Down — Dis- 
missal— Extending  Time — Lodging 
of  Appeal — Rule  886 — R.  S.  0.  ch. 
f7,  secs.  J/.6,  Ji.]  — Section  46  of  the 
County  Courts  Act,  R.  S.  O.  ch.  47, 
providing  that  the  County  Court 
Judge  shall  stay  the  proceedings  for 
not  more  than  thirty  days  to  afford 
an  appellant  time  to  give  security  to 
enable  him  to  appeal,  and  Rule  836, 
providing  that  a County  Court  ap- 
peal shall  be  set  down  for  the  first 
sittings  which  commences  after  the 
expiration  of  thirty  days  from  the 
decision  complained  of,  are,  to  some 
extent,  in  conflict. 

Until,  however,  the  proceedings 
in  the  Court  below  have  been  sent  up 
to  the  Court  of  Appeal  by  the 
County  Court  Judge,  as  directed  by 
section  51  of  the  County  Courts  Act, 
the  appeal  is  not  lodged, and  the  Court 
can  neither  dismiss  it  nor  extend  the 
time  for  setting  it  down  for  hearing. 

But  the  Court  can  always  extend 
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the  time,  on  application,  where  the 
tippeal  has  been  lodged,  and  will  do 
so,  as  a matter  of  course,  where  there 
has  been  no  wanton  delay  in  giv- 
ing the  security  within  the  time  al- 
lowed by  the  County  Court  Judge. 

Paul  v.  Rutlidge,  supra,  No.  1, 
commented  on.  Gilmor  etal.  v.  Me - 
Mail,  151. 


COURTS. 

See  Appeal,  1,  4 — Executors 
and  Administrators — Interplead- 
er, 1 — Jury,  1,  2 — Mechanic’s 
Dien — Pleading,  2. 


CREDITORS’  RELIEF  ACT. 

See  Summary  Judgment,  3. 


CRIMINAL  CHARGE. 

See  Costs,  etc.,  4. 


CRIMINAL  CONVERSATION. 

See  Discovery,  1. 


CROSS-APPEAL. 

See  Appeal,  3. 


CROSS-COUNTERCLAIM. 

See  Pleading,  9,  10. 

DAMAGES. 

See  Foreign  Judgment — Refer- 
ence, 1. 

77 — VOL.  XVI.  O.P.R. 


DEFENCE. 

See  Amendment. 


DEMURRER. 

See  Costs,  etc.,  5 — Pleading,  3. 

DISCONTINUANCE. 

See  Interpleader,  3. 

DISCOVERY. 

1.  Criminal  Conversation — Par- 
ticulars— Affidavit  of  Penial — Ex- 
amination of  Plaintiff's  Wife — Ii. 
S.  0.  cli.  61,  sec.  7.] — In  an  action 
of  criminal  conversation,  after  plead- 
ing and  examination  of  the  plaintiff 
for  discovery,  particulars  of  the 
matters  complained  of  should  not  be 
ordered  except  upon  a full  and  satis- 
factory affidavit  of  the  defendant 
shewing  his  innocence  and  ignorance 
of  the  ground  of  complaint. 

Keenan  v.  Pringle , 28  L.  R.  Ir. 
135,  followed. 

In  such  an  action  there  is  no 
power,  having  regard  to  R.  S.  O.  ch. 
61,  sec.  7,  to  order  the  examination 
of  the  wife  for  discovery  as  to  the 
alleged  acts  of  adultery.  Murray 
v.  Brown,  125. 

2.  Examination  of  Officer  of  Mu- 
nicipal Corporation  — Caretaker  of 
Building .] — In  an  action  for  damages 
for  negligence  in  keeping  a building 
in  such  a dangerous  condition  that 
the  plaintiff  was  injured  while  in 
it  : — 

Held,  that  the  caretaker  of  the 
building,  an  employee  of  the  defen- 
dants, was  an  officer  examinable  for 
discovery  under  Rule  487.  Schmidt 
et  ux.  v.  Town  of  Berlin,  242. 
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3.  Rule  566,  Scope  of — Examina- 
tion of  Plaintiff  before  Delivery  of 
Defence  — Libel.]  — Rule  566  does 
not  apply  to  examinations  for  dis- 
covery. 

Fisken  v.  Chamberlain , 9 P.  R. 
283,  and  cases  following  it,  over- 
ruled. 

But  were  that  Rule  applicable,  it 
was  not  “ necessary  for  the  purposes 
of  justice,”  in  the  circumstances  of 
this  case,  an  action  for  libel,  to  make 
an  order  allowing  the  defendants  to 
examine  the  plaintiff  for  discovery 
before  delivering  their  statement  of 
defence. 

Decision  of  the  Common  Pleas 
Division,  15  P.  R.  473,  reversed. 

Tate  v.  Globe  Printing  Co.,  IIP. 
R.  251,  and  cases  following  it,  speci- 
ally referred  to. 

Gourley  v.  Plimsoll,  L.  R.  8 C.  P. 
362,  and  Zierenberg  v.  Labouchere, 
[1893]  2 Q.  B.  183,  followed.  Beaton 
v.  Globe  Printing  Co.,  281. 

4.  Action  for  Penalties — Close  of 
Pleadings — Notice  of  Trial.] — The 
plaintiff  is  not  entitled  to  examine 
the  defendant  for  discovery  in  an 
action  for  penalties  under  the  Onta- 
rio Elections  Act,  1892. 

Dunnings  v.  Williamson,  10  Q. 
B.  D.  459,  and  Martin  v.  Treacher, 
16  Q.  B.  D.  507,  followed. 

A defendant  by  simply  taking 
issue  upon  the  statement  of  claim 
closes  the  pleadings,  and  may  then 
serve  notice  of  trial. 

Hare  v.  Cawthrope , 11  P.  R.  353, 
followed.  Malcolm  v.  Race,  330. 

5 . Exa  mination— Pleading-  Cham- 
perty and.  Maintenance.]  — Discovery 
was  not  enforceable  in  equity  in 
cases  of  champerty  and  maintenance, 
nor  should  it  be  under  the  equivalent 
remedies  given  by  the  Judicature 
Act ; and  a plaintiff  should  not  be 


[VOE. 

compelled  on  examination  to  answer 
questions  touching  an  alleged  cham- 
pertous  agreement. 

Semble,  that  the  rigorous  rules 
which  obtained  in  earlier  days  in 
England  are  not  to  be  imported  into 
her  dependencies  without  some  modi- 
fication. 

Ram  Coomar  v.  Chunder , 2 App. 
Cas.  at  p.  210,  specially  referred  to. 

To  an  action  under  Lord  Camp- 
bell’s Act  the  defendants  pleaded 
that  it  was  brought  and  maintained 
under  a champertous  agreement 
which  disentitled  the  plaintiff  to 
sue  : — 

Held , that  this  defence  should  not 
be  struck  out ; if  proved,  it  was  for 
the  Court  to  say  what  effect  should 
follow.  Welbourne  v.  Canadian 
Pacific  R.  W.  Co.,  343. 

6 . Production  of  Documents  — 
Railway  Casualty — Reports — Privi- 
lege.]— Where  reports  by  officers  or 
servants  of  a railway  company  as  to 
a casualty  giving  rise  to  an  action 
are  in  good  faith  prepared  for  the 
purpose  of  being  communicated  to 
the  company’s  solicitor  with  the  ob- 
ject of  obtaining  his  advice  thereon 
and  enabling  him  to  defend  the  ac- 
tion, they  are  to  be  regarded  as  pri- 
vileged communications  and  exempt 
from  production  for  inspection  by 
the  opposite  party,  even  if  they  an- 
swer the  purpose  of  giving  informa- 
tion to  other  people  as  well.  Hun- 
ter v.  Grand  Trunk  R.  W.  Co.,  385. 

7.  Bodily  Injury — Examination 
by  Medical  Practitioner — Viet, 
ch.  11  (0.)  — Questions.]  — The 
statute  54  Viet.  ch.  11  (O.),  by 
which  it  is  provided  that  an  order 
may  be  made  directing  that  the  per- 
son in  respect  of  whose  bodily  injury 
damages  or  compensation  is  sought 
in  an  action  “ shall  submit  to  be 
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examined  by  a duly  qualified  prac- 
titioner,” does  not  authorize  the  put- 
ting of  questions  by  the  medical 
practitioner  to  the  examinee. 

Leave  to  appeal  refused  by  Court 
of  Appeal.  Clouse  v.  Coleman , 496, 
541. 

8.  Action  for  Account — Discretion 
— Preliminary  Trial  of  Eight  to 
Require  Account  — Rule  655 .]  — 
Whenever  discovery  is  sought  in  aid 
of  an  issue  which  must  be  deter- 
mined at  the  hearing,  the  plaintiff  is 
entitled  to  it  to  help  him  prove  the 
issue  ; but  where  it  is  sought  in  aid 
of  something  which  does  not  form 
part  of  what  he  must  prove  at  the 
hearing,  but  is  merely  consequential 
to  it,  the  right  is  not  absolute,  but 
discretional,  until  the  plaintiff  has 
established  his  fundamental  right  at 
the  hearing. 

Where  the  plaintiff  claimed  a de- 
claration of  the  right  of  himself  and 
all  other  persons  insured  in  the  tem- 
perance section  of  the  defendant  com- 
pany to  the  profits  earned  by  that 
section,  payment  thereof,  and  an 
account  and  apportionment  there- 
of:— 

Held , that  upon  the  mere  state- 
ment of  the  plaintiff  in  pleading  that 
he  was  the  holder  of  a policy  entit- 
ling him  to  share  in  certain  profits 
of  the  company,  and  without  any 
proof  of  the  statement,  the  Court,  in 
its  discretion,  should  not  require  the 
company  to  produce  and  lay  open  to 
him  all  their  books  of  account  and 
the  papers  relating  to  them  ; but  it 
was  a proper  case  in  which  to  permit 
the  defendants  to  apply  under  Rule 
655  for  an  order  for  a preliminary 
trial  of  the  plaintiff's  right  to  require 
an  account,  and  to  postpone  dis- 
covery of  the  books  until  after  such 
trial.  Graham , Qui  Tam , v.  Tem- 


perance and  General  Life  Assurance 
Company  of  North  America , 536. 

See  Costs,  etc.,  17. 


DISCRETION  OF  SURROGATE 
JUDGE. 

See  Executors  and  Administra- 
tors. 


DISCRETION  OF  TRIAL  JUDGE. 

See  Costs,  etc.,  1,  2— Pleading, 
2 — Reference,  1. 


DISCRETION  OF  JUDGE  IN 
CHAMBERS. 

See  Costs,  etc.,  4,  10 — Jury  No- 
tice, 1 — Particulars,  1. 


DISCRETION  OF  MASTER  IN 
CHAMBERS. 

See  Sheriff. 


DISMISSAL  OF  ACTION. 

See  Costs,  etc.,  24 — Libel. 


DIVISIONAL  COURT. 

See  Appeal,  1,  4 — Costs,  etc., 
14 — Interpleader,  1 — Jury,  1,  2 
— Pleading,  2 — Stay  of  Proceed- 
ings, 2 — Venue,  1. 


DRAINAGE  REFEREE. 

See  Costs,  etc.,  34. 
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EJECTMENT. 

See  Revivor,  1 — Writ  of  Sum- 
mons, 3. 

ELECTIONS. 

See  Libel. 


EVIDENCE. 

1.  Foreign  Commission — Material 
on  Application  for — Staying  Trial.  ] 
— Where  an  application  for  a foreign 
commission  is  made  before  issue 
joined,  and  it  is  not  certain  what  the 
issues  will  be,  the  party  applying 
must  disclose  the  nature  of  the  evi- 
dence to  be  given  by  the  foreign  wit- 
ness, that  the  Court  may  gauge 
whether  it  is  likely  to  be  material 
and  necessary. 

Smith  v.  Greey , 10  P.  R.  531,  ex- 
plained. 

And  where  issue  had  been  joined 
two  months  before  the  sittings  for 
which  the  plaintiff  gave  notice  of 
trial,  and  the  defendant  applied  five 
days  before  the  sittings  for  a commis- 
sion to  examine  a foreign  witness, 
upon  an  affidavit  simply  stating  that 
the  witness  was  necessary  and  mate- 
rial, and  he  was  advised  and  believed 
he  could  not  safely  proceed  to  trial 
without  his  evidence,  and,  while  not 
explaining  the  delay,  stating  that 
the  application  was  made  in  good 
faith  and  not  for  delay,  a Judge  in 
Chambers  refused  to  interfere  with 
a Master’s  order  for  a commission 
and  a stay  of  the  trial,  except  by 
directing  that  the  trial  should  take 
place,  on  the  return  of  the  commis- 
sion, in  an  adjoining  county.  Mor- 
row v.  Me  Doug  aid,  129. 

2.  Criminal  Code,  1892 , secs.  581/., 
81/S — Appeal  to  Sessions — Subpoena 


to  Witnesses  in  another  Province .] — 
Under  the  provisions  of  sections  584 
and  843  of  the  Criminal  Code,  1892, 
it  is  competent  for  a Judge  of  the 
High  Court  or  County  Court  to 
make  an  order  for  the  issue  of  a 
subpoena  to  witnesses  in  another 
Province  to  compel  their  attendance 
upon  an  appeal  to  the  General  Ses- 
sions from  the  action  of  justices  of 
the  peace  under  sections  879  and 
881.  Regina  v.  Gillespie,  155. 

3.  Foreign  Commission — Discre- 
tion— Terms — Security  for  Costs .] — 
An  order  for  a foreign  commission 
being  discretionary,  there  is  power 
to  impose  proper  terms  in  making  it. 

And  the  plaintiff  was  required  to 
give  security  for  the  costs  of  a com- 
mission to  examine  a witness  abroad, 
where  the  information  as  to  his  exact 
locality  was  slender  and  it  seemed 
doubtful  whether  he  would  attend  to 
be  examined. 

Langen  v.  Tate,  24  Ch.  D.  522, 
followed.  Colemom  v.  Bank  of 
Montreal,  159. 

4.  R.  S.  0.  ch.  136,  sec.  12 — In- 
fants— Insurance  Moneys — Petition 
for  Appointment  of  Trustee — Secu- 
rity — Letters  of  Guardianship  — 
Certificate  of  Foreign  Court .] — 
Where  certain  infants  living  with 
their  mother  in  the  Province  of 
Nova  Scotia  were  entitled  to  insur- 
ance moneys  payable  in  Ontario,  and 
their  mother  petitioned  to  be  ap- 
pointed trustee,  without  security, 
under  R.  S.  O.  ch.  136,  sec.  12,  as 
amended  by  56  Viet.  ch.  32,  sec.  7, 
to  receive  such  moneys,  letters  of 
guardianship  having  been  issued  to 
her  by  a Probate  Court  of  the  Pro- 
vince of  Nova  Scotia,  a certificate  of 
the  Judge  of  that  Court  shewing  the 
facts  necessary  to  bring  the  case 
within  the  proviso  to  the  amending 
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section,  was  received  as  evidence  in 
support  of  the  petition.  Re  Daniel , 
304. 

5.  Foreign  Commission — Prosecu- 
tion for  Indictable  Offence  — Pen- 
dency of — Information — Prelimin- 
ary Inquiry — Criminal  Code , sec. 
683  — Witnesses — Materiality.  ] — A 
prosecution  for  an  indictable  offence 
is  “ pending  ” within  the  meaning  of 
sec.  683  of  the  Criminal  Code,  1892, 
when  an  information  has  been  laid 
charging  such  an  offence ; and  a 
commission  to  take  evidence  abroad 
for  use  before  a magistrate  upon  a 
preliminary  inquiry  may  then  be 
ordered. 

But  the  discretion  of  the  J udge  in 
ordering  the  issue  of  a commission  is 
to  be  exercised  upon  a sworn  state- 
ment of  what  it  is  expected  the  wit- 
nesses can  prove,  and  he  must  be 
satisfied  as  to  the  materiality  of  the 
evidence. 

And,  under  the  circumstances  of 
this  case,  a commission  was  granted 
to  take  the  evidence  of  only  one  of 
three  witnesses  whom  the  Crown 
proposed  to  examine,  it  appearing 
that  the  other  two  had  not  been 
asked  to  come  into  the  jurisdiction, 
and  that  their  evidence  would  be 
in  corroboration  only  of  a statement 
of  the  third  witness  that  he  was 
with  the  defendant  upon  a certain 
occasion.  Regina  v.  Verral , 444. 

6.  Foreign  Commission  — Juris- 
diction of  Referee — R.  S.  0.  ch.  44-, 
sec.  102— Rides  34.-37 , 52 , 58,  59, 
73,  441 , 442,  552,  590.]— A referee 
upon  a reference  under  sec.  102  of 
the  Judicature  Act,  R.  S.  O.  ch.  44, 
has  jurisdiction  to  order  the  exami- 
nation of  foreign  witnesses  under  a 
commission. 

Rules  34-37,  52,  58,  59,  73,  552, 
considered. 


Semble,  the  provisions  of  Rule 
590  are  embraced  by  inference  in 
Rule  35  so  as  to  enable  the  referee, 
by  express  terms,  to  grant  certificates 
for  the  issue  of  foreign  commissions. 

But  the  mere  form,  whether  by 
certificate  or  order,  is  immaterial, 
having  regard  to  Rules  441,  442. 

Hayward  v.  Mutual  Reserve  As- 
sociation, [1891]  2 Q.  B.  236,  and 
Macalpine  v.  C alder,  [1893]  1 Q.  B. 
545,  followed.  Brooks  v.  Georgian 
Bay  Saw-Log  Salvage  Company,  511. 

See  Writ  of  Summons,  6. 


EXAMINATION. 

Special  Examiner's  Chambers — 
Discretion  as  to  Admission  of  Per- 
sons.]— A special  examiner  has  a 
discretion  to  admit  or  exclude  from 
his  chambers  persons  who  desire  to 
be  present  upon  an  examination. 

And  where  the  defendant  attended 
for  examination  as  a j udgment  debtor, 
but  refused  to  answer  questions 
unless  a former  partner  of  his,  who 
was  present  to  instruct  counsel  for 
the  judgment  creditors,  was  ex- 
cluded : — 

Held,  that  the  examiner  rightly 
exercised  his  discretion  in  refusing 
to  exclude  ; and  the  defendant  'was 
ordered  to  attend  again  at  his  own 
expense.  Merchants  Bank  of  Canada 
v.  Ketchum  et  al.,  366. 

See  Costs,  etc.,  17 — Discovery, 
1,  2,  3,  4,  5,  7 — Judgment  Debtor. 


EXCLUSIVE  JURISDICTION  OF 
COURT  OF  CHANCER  V. 

See  Jury  Notice,  1. 
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EXECUTION. 

See  Appeal,  2 — Costs,  etc.,  16 — 
Master’s  Report — Revivor,  2 — 
Sheriff. 


EXECUTORS  AND  ADMINISTRA- 
TORS. 

Contention  as  to  Grant  of  Admin- 
istration— Surrogate  Court — Remo- 
val into  High  Court — Disqualifica- 
tion of  Surrogate  Judge — Adminis- 
tration Quoad — Joint  Administra- 
tion.]  — Upon  an  application  by 
certain  of  the  next  of  kin  of  an 
intestate,  under  section  31  of  the 
Surrogate  Courts  Act,  R.  S.  O.  ch. 
50,  to  remove  from  a Surrogate 
Court  into  the  High  Court  a cause 
in  which  a contention  arose  as  to  the 
grant  of  administration,  it  appeared 
that  the  widow  and  a trust  company 
had  petitioned  for  joint  administra- 
tion of  the  estate,  which  was  a large 
one  ; that  the  next  of  kin  opposed 
the  petition ; that  neither  widow 
nor  next  of  kin  could,  unaided,  sup- 
ply the  necessary  security  ; and  that 
there  were  no  creditors  : — 

Held , that  the  jurisdiction  to 
award  grant,  being  of  a discretionary 
kind,  could  be  better  exercised  by 
the  Surrogate  J udge,  and  the  cause 
should  not  be  removed. 

The  personal  disqualification  of  a 
Surrogate  J udge  to  pass  upon  an  ap- 
plication, by  reason  of  his  interest 
as  a shareholder  in  a company  appli- 
cant, is  not  a ground  for  removal  to 
the  High  Court ; for  he  can  call  in 
the  aid  of  a neighbouring  County 
Judge. 

Where  the  assets  are  separable, 
administration  maybe  granted  quoad , 
i.e.,  to  the  widow  as  to  one  part,  and 
to  the  next  of  kin  as  to  another  part, 
or  there  may  be  a joint  grant  to  the 


widow  and  next  of  kin.  Re  McLeod , 
261. 

See  Costs,  etc.,  15,  26. 


FIAT. 

See  Contempt  of  Court. 


FOREIGN  COMMISSION. 

See  Arbitration  and  Award,  2 — 
Evidence,  1,  3,  5,  6. 


FOREIGN  CONTRACT. 

See  Writ  of  Summons,  8. 


FOREIGN  CORPORATION. 

See  Attachment  of  Debts,  1 — 
Costs,  etc.,  27 — Writ  of  Summons, 
8. 


FOREIGN  JUDGMENT. 

Action  on — Validity  of — Writ  of 
Summons — Special  Indorsement  — 
Liquidated  Demand — Interest — Un- 
liquidated Damages — R.  S.  0.  ch.  Iff, 
secs.  85,  86 — Summary  Judgment — 
Rule  789 — Amendment — Variation 
of  Foreign  Judgment — Rule  757 — 
Motion  for  Judgment .] — The  defen- 
dant in  an  action  in  a foreign  coun- 
try, though  not  resident  therein,  ap- 
peared and  delivered  a defence.  He 
was  not  represented  at  the  trial,  and 
judgment  was  given  against  him, 
which  was  afterwards  varied  on  his 
motion  : — 

Held,  in  an  action  on  the  foreign 
judgment,  that  he  could  not  dispute 
its  validity. 
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McLean  v.  Shields , 9 O.  R.  699, 
distinguished. 

The  amount  of  a foreign  judgment 
is  a liquidated  demand,  which  may 
be  the  subject  of  a special  indorse- 
ment on  a writ  of  summons. 

Hodsoll  v.  Baxter , E.  B.  & E.  884, 
and  Grant  v.  Easton , 13  Q.  B.  D. 
302,  followed. 

And  interest  included  in  the 
amount  of  such  a judgment  is  an  in- 
tegral part  thereof. 

Johnson  v.  Bland , 2 Burr,  at  p. 
1083,  followed. 

Interest  upon  the  amount  of  such 
a judgment  cannot,  under  secs.  85 
and  86  of  the  Judicature  Act,  R.  S. 
O.  ch.  44,  be  recovered  except  as 
unliquidated  damages. 

If  a writ  of  summons  is  indorsed 
to  recover  a liquidated  demand  and 
also  unliquidated  damages,  it  is  not 
specially  indorsed  within  Rule  245, 
and  will  not  support  a summary 
judgment  under  Rule  739. 

Wilks  v.  Wood,  [1892]  1 Q.  B.  684, 
and  Sheba  Gold  Mining  Co.  v.  Trub- 
shawe , ib.  674,  followed. 

Nor  can  the  writ  be  amended 
after  (though  it  may  be  before) 
motion  for  judgment  by  striking  out 
the  claim  for  unliquidated  damages. 

Gurney  v.  Small , [1891]  2*Q.  B. 
584,  and  Paxton  v.  Baird , [1893]  1 
Q.  B.  139,  followed. 

A foreign  judgment  was  varied 
and  the  amount  reduced  by  the 
foreign  Court  after  action  begun 
thereon  by  specially  indorsed  writ : — 

Held,  that  an  order  for  summary 
judgment  for  the  amount  of  the 
foreign  judgment  as  varied  could  not 
be  supported,  because  it  was  for  a 
debt  not  claimed  by  the  indorse- 
ment. 

But  the  Court  (C.  P.  D.),  under 
Rule  757,  permitted  the  appeal  to 
be  turned  into  a motion  for  judg- 


ment, and  gave  judgment  for  the 
plaintiff,  no  defence  being  shewn. 

Reversed  on  this  point  by  the 
Court  of  Appeal.  Solmes  v.  Staf- 
ford, 78,  264. 

See  Summary  Judgment,  5 — Writ 
of  Summons,  4. 


FRAUD. 

See  Contempt  of  Court — Sum- 
mary Judgment,  1. 


HUSBAND  AND  WIFE. 

Interim  Alimony  and  Disburse- 
ments — Separation  Deed  — Agree- 
ment not  to  Sue  for  Alimony — 
Merits .] — An  appeal  from  the  de- 
cision of  Boyd,  C.,  15  P.  R.  425, 
was  dismissed  by  reason  of  a divi- 
sion of  opinion  of  the  Judges  com- 
posing the  Divisional  Court. 

Per  Ferguson,  J. — The  order  of 
the  Chancellor  was  right. 

Per  Meredith,  J. — The  marriage 
being  admitted,  and  need  and  re- 
fusal of  support  being  proved,  the 
plaintiff  is  primd  facie  entitled  to 
interim  alimony  and  disbursements  ; 
upon  a motion  therefor  there  ought 
not  to  be  any  adjudication  upon  any 
of  the  issues  or  questions  to  be 
tried  between  the  parties ; and  if 
the  motion  cannot  be  refused  with- 
out determining  such  issues  or 
questions,  or  without  prejudicing  a 
trial  of  them,  the  order  should  be 
made,  unless  the  action  is  frivolous 
or  vexatious.  Atwood  v.  Atwood, 
50. 

See  Consolidation  of  Actions,  2 
— Discovery,  1 — Interpleader,  1. 
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INDEMNITY. 

Third  Party  Notice — Rules  328, 
1313 — Counterclaim .] — In  an  action 
by  the  assignee  of  a mortgage  against 
the  mortgagor  and  the  purchasers 
from  him  of  the  equity  of  redemp- 
tion, the  latter  alleged  that  they 
had  been  induced  by  the  mortgagee 
to  purchase  the  lands  by  his  pro- 
mise to  discharge  the  mortgage  and 
accept  in  its  place  an  assignment 
of  another  mortgage,  which  agree- 
ment he  had  failed  to  carry  out  and 
had  afterwards  assigned  the  mort- 
gage to  the  plaintiff,  his  wife  : — 

Held , that  the  purchasers  of  the 
equity  were  not  entitled  to  claim 
“ indemnity  ” against  the  mortgagee, 
within  the  meaning  of  that  word  as 
used  in  Rule  328,  as  amended  by 
Rule  1313;  and  a third  party  notice 
served  upon  him  was  set  aside. 

Sernble,  a proper  case  for  a coun- 
terclaim against  the  plaintiff  and  the 
third  party  jointly  to  enforce  the 
alleged  agreement  or  for  damages. 
Moore  v.  Death  et  al.,  29 5. 

See  Costs,  etc.,  23. 


INFANT. 

Money  in  Court — Payment  out — 
Marriage — Foreign  Law?\ — Where 
a female  was  entitled  at  majority  to 
payment  out  of  Court  of  a sum  of 
money,  and  it  appeared  that,  al- 
though only  nineteen  years  of  age, 
she  was  married  and  domiciled  in  a 
foreign  country,  by  the  laws  of 
wThich  a female  is  entitled  upon  mar- 
riage to  receive  money  due  her,  an 
order  was  made  for  immediate  pay- 
ment out.  Kavanagh  v.  Lennon , 
229. 

See  Evidence,  4. 


INJUNCTION. 

See  Interim  Injunction. 


INSURANCE. 

See  Evidence,  4. 


INTEREST. 

See  Foreign  Judgment  — Sum- 
mary Judgment,  5,  6 — Writ  of 
Summons,  4. 


INTERIM  ALIMONY. 

See  Husband  and  Wife. 


INTERIM  INJUNCTION. 

Duration  of- U ndertahing—  ‘ ‘ Final 
Disposition  of  the  A ction  ” — Judg- 
ment after  Trial — Stay  of  Entry — 
Effect  <?/.] — Where  an  injunction  is 
granted  “ until  the  trial  or  other 
final  disposition  of  the  action  or  until 
further  order,’7  or  an  undertaking  is 
given  to  that  effect,  it  remains  in  force 
until  the  action  is  finally  disposed 
of  or  until  some  other  order  is  made 
with  regard  to  the  injunction  or 
undertaking.  The  action  is  not 
finally  disposed  of  until  final  judg- 
ment is  entered,  because  until  then 
it  cannot  be  certain  what  the  final 
judgment  will  be. 

And  where  an  interim  injunction 
was  obtained  by  the  plaintiffs  re- 
straining the  defendants  from  doing 
certain  acts  until  the  trial  or  other 
final  disposition  of  the  action  or 
until  further  order,  and  by  the  judg- 
ment pronounced  after  the  trial  the 
action  was  dismissed,  but  the  entry 
of  the  judgment  was  stayed  until 
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the  fifth  day  of  the  next  sittings  of 
a Divisional  Court  : — 

Held , that  the  effect  of  the  stay 
was  to  leave  the  whole  matter  in 
statu  quo  until  the  defendants  should 
become  entitled  to  enter  judgment, 
and  by  so  doing  to  put  an  end  to  the 
injunction  in  accordance  with  its 
terms.  Carroll  et  al.  v.  Provincial 
Natural  Gas  and  Fuel  Company  of 
Ontario , 518. 


INTERPLEADER. 

1.  Entitling  of  Order — Appeal — 
Divisions  of  High  Court — Parties — 
Interpleader  Issue  — Who  should 
be  Plaintiff, !] — Where  an  inter- 
pleader order  is  entitled  in  two 
actions,  in  different  Divisions  of  the 
High  Court,  there  being  two  execu- 
tions in  the  sheriff’s  hands,  an  appeal 
from  the  order  may  be  entertained 
in  either  Division,  although  one 
of  the  execution  creditors  has  been 
barred  by  the  order,  from  which 
there  is  no  appeal  on  that  ground. 

Where  husband  and  wife  live  to- 
gether in  the  same  house,  the  hus- 
band being  owner  or  tenant,  and  the 
sheriff,  under  an  execution  against 
the  husband,  seizes  the  household 
furniture,  which  is  claimed  by  the 
wife  as  her  own,  the  onus  is  on  her, 
and  she  must  be  plaintiff  in  the 
issue  directed  where  the  sheriff 
interpleads.  Ilogaboom  v.  Grundy , 
47. 

2.  Sheriff — Security  for  Goods 
Seized — Failure  of — Barring  Claim- 
ant.] — Upon  a sheriffs  application, 
an  interpleader  order  was  made  in 
the  usual  terms,  and  the  claimant 
having  given  security  thereunder  by 
an  approved  bond  for  the  forth- 
coming of  the  goods,  the  sheriff  with- 
drew from  possession.  Before  the 
interpleader  issue  came  to  trial,  the 
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goods  were  sold  for  taxes,  and  the 
surety  on  the  claimant’s  bond  became 
insolvent : — 

Held , that  the  security  had  noth- 
ing to  do  with  the  determination  of 
the  claimant’s  rights,  but  only  with 
the  preservation  of  the  property 
pending  the  litigation ; and  the 
Court  had  no  right  to  make  an  order 
barring  the  claim  in  default  of 
giving  fresh  security.  Hogaboom  v. 
Gillies , 96,  260. 

3.  Issue — Action ” — Rule  6I/.1 
( c ) — Discontinuance  — Cos£s.] — An 
interpleader  proceeding  is  not  an 
action  ; and  Rule  641  (c),  which 
enables  the  Court  to  “ order  the 
action  to  be  discontinued,”  upon 
terms  as  to  costs,  does  not  apply  to 
intrepleader  issues. 

Hamlyn  v.  Betteley , 6 Q.  B.  D. 
63,  and  Re  Dyson , 65  L.  T.  N.  S. 
488,  followed. 

Semble,  that  the  execution  credi- 
tor can  abandon  the  seizure  or  the 
prosecution  of  the  issue,  but  only  on 
the  terms  of  answering  all  costs. 
Hogaboom  v.  Gillies , 402. 

IRREGULARITY. 

See  Pleading,  3 — Revivor,  2 — 
Writ  of  Summons,  1. 

JUDGMENT. 

See  Foreign  Judgment — Jury,  I, 
2 — Revivor,  2 — Stay  of  Proceed- 
ings, 2 — Summary  Judgment  — 
Writ  of  Summons,  1. 


JUDGMENT  DEBTOR. 

1.  Re-examination  of — Rule  926 
— Special  Grounds .] — The  examina- 
tion of  a judgment  debtor  in  aid  of 
execution  under  Rule  926  may  be 
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made  of  the  most  searching  char- 
acter— a cross-examination  of  the 
severest  kind  ; and  very  strong 
special  grounds  must  be  shewn  to 
justify  further  examination  of  a 
debtor  who  has  fully  and  fairly 
answered  on  two  former  examina- 
tions. 

And  where  it  did  not  appear  that 
any  change  in  the  circumstances  of 
the  judgment  debtor  had  taken  place 
since  her  last  examination,  and  the 
affidavit  on  which  an  application  for 
a third  examination  was  based  did 
not  shew  the  grounds  for  the  depon- 
ent’s belief  that  she  had  property 
concealed,  and  did  not  negative  the 
ability  to  obtain  information  as  to 
details,  the  application  was  refused. 

Order  and  decision  of  Boyd,  C., 
15  P.  B.  427,  affirmed.  Re  Central 
Bank  of  Canada — Watsons  Case , 55. 

See  A rrest,  1 — Examination. 


JURISDICTION  OF  COUNTY 
COURT  JUDGE. 

See  Arrest,  3. 


JURISDICTION  OF  DIVISIONAL 
COURT. 

See  Appeal,  4. 


JURISDICTION  OF  JUDGE  OF 
COURT  OF  APPEAL. 

See  Appeal,  2 — Arbitration  and 
Award,  2. 


JURISDICTION  OF  LOCAL 
MASTER. 

See  'Mechanic’s  Lien. 


JURISDICTION  OF  REFEREE. 

See  Evidence,  6. 


JURY. 

1.  Findings — No  Verdict — Rul- 
ing of  Trial  Judge — New  Trial — 
Right  to — Motion  for — Divisional 
Court — Time — R.  S.  0.  ch.  , sec. 
Jf.8 — Rules  789,  7927\ — At  the  trial 
of  an  action  for  malicious  prosecu- 
tion the  jury,  in  answer  to  ques- 
tions, made  two  findings  in  favour 
of  the  plaintiff,  but  found  that  he 
was  entitled  to  no  damages.  The 
trial  Judge  expressed  the  opinion 
that  no  verdict  could  be  entered  for 
either  party,  and  refused  motions  for 
judgment  made  by  both.  The  plain- 
tiff, treating  the  trial  as  void,  gave 
a new  notice  of  trial  for  a later  sit- 
tings. A motion  by  the  defendant 
to  set  aside  this  notice  was  refused 
by  a local  J udge  and  by  a J udge  of 
the  High  Court  on  appeal.  The 
plaintiff  then  entered  the  action  for 
trial,  but  the  presiding  Judge  re- 
fused to  try  it,  holding  that  it  was 
not  properly  before  him. 

Upon  appeal  by  the  defendant 
from  the  order  in  Chambers  refusing 
to  set  aside  the  notice  of  trial,  and 
upon  motion  by  the  plaintiff  by  way 
of  appeal  from  the  ruling  of  the 
Judge  at  the  second  trial,  or  for  leave 
to  move  against  the  finding  of  no 
damages  at  the  first  trial,  notwith- 
standing that  two  sittings  of  the 
Divisional  Court  had  passed  since 
that  finding  : — 

Held , that,  although  no  judgment 
could  be  entered  for  either  party,  the 
findings  of  fact  remained,  and  neither 
party  could  ignore  them  and  proceed 
to  trial  again  as  if  they  did  not  exist ; 
the  trial  J udge  could  do  nothing  but 
order  or  refuse  judgment  upon  them  ; 
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it  was  for  the  Divisional  Court  to 
deal  with  the  action  and  the  findings, 
either  by  sending  it  down  for  a new 
trial  or  by  ordering  judgment  for 
either  party  under  Rule  7 55  ; and, 
under  all  the  circumstances  of  this 
case,  the  proper  course  was  to  give 
leave  to  move  for  a new  trial  not- 
withstanding the  lapse  of  time,  and 
upon  that  motion  to  set  aside  the 
whole  of  the  findings  and  order  a 
new  trial. 

R.  S.  O.  ch.  44,  sec.  84,  and  Rules 
789  and  792  considered. 

Wills  v.  Carman , 14  A.  R.  656, 
specially  referred  to.  Stevens  v. 
Grout , 210. 

2.  Findings — No  Verdict — Riding 
of  Trial  Judge — New  Trial — Right 
to — Motion  for.] — This  action  was 
tried  with  Stevens  v.  Grout,  supra , 
and  came  before  the  Common  Pleas 
Division  upon  the  same  state  of  facts 
as  that  upon  which  that  action  came 
before  the  Queen’s  Bench  Division: — 

Held , that  the  judgment  of  the 
trial  Judge  at  the  first  trial  was  a 
judgment  of  the  High  Court,  and, 
as  neither  party  moved  against  it,  it 
was  a binding  adjudication  that  no 
verdict  could  be  entered  on  the  find- 
ings of  the  jury,  and  the  Judge  at 
the  second  trial  should  have  pro- 
ceeded to  try  the  action  ; and  a mo- 
tion to  the  Divisional  Court  was  not 
necessary.  McDermott  v.  Grout , 215. 


JURY  NOTICE. 

1.  Striking  out  — Discretion  — 
Judicature  Act , R.  S.  0.  ch.  44,  sec. 
80 — Convenience — Exclusive  J uris- 
diction  of  Court  of  Chancery — In- 
junction — Nuisance  — Time  for 
Giving  Notice .] — Since  the  passing 
of  the  Rules  of  4th  January,  1894, 


providing  for  the  holding  of  separate 
jury  and  non-jury  sittings  for  the 
trial  of  actions,  it  is  desirable  to 
have  the  question  whether  an  action 
is  to  be  tried  with  or  without  a jury 
settled  at  as  early  a stage  as  possible. 

A Judge  in  Chambers  has  full 
discretion  under  sec.  80  of  the  Judi- 
cature Act,  R.  S.  O.  ch.  44,  to  order 
that  an  action  shall  be  tried  without 
a jury,  and  that  discretion  is  not 
lightly  to  be  interfered  with. 

And  where  a Judge  in  Chambers 
reversed  an  order  of  a local  Judge 
and  struck  out  a jury  notice  in  an 
action  for  an  injunction  to  abate  a 
nuisance  and  for  damages,  his  order 
was  affirmed  on  appeal : — 

Held , per  Robertson,  J.,  in  Cham- 
bers, that  the  action  was  one  within 
the  exclusive  jurisdiction  of  the 
Court  of  Chancery  before  the  Ad- 
ministration of  Justice  Act,  1873, 
and  could  also  be  more  conveniently 
tried  without  a jury. 

Quaere , also  per  Robertson,  J., 
whether  a defendant  can  properly 
give  a jury  notice  before  delivery  of 
his  statement  of  defence.  Lauder 
v.  Didmon , 74. 

2.  R.  S.  0.  ch.  44,  sec.  78  (2)— 
Filing — Time— Allowance.] — Where 
a jury  notice  is  served  in  due  time, 
but  by  inadvertence  is  filed  too  late 
to  comply  with  R.  S.  O.  ch.  44,  sec. 
78  (2),  there  is  power  to  make  an 
order  allowing  it  to  stand  as  a good 
notice ; and  such  an  order  should  be 
made  if  the  case  is  one  proper  to  be 
tried  by  a jury.  Macrae  et  al.  v. 
News  Printing  Company,  364. 


JUSTICE  OF  THE  PEACE. 

See  Costs,  etc.,  24. 
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LAND  TITLES  ACT 

See  Summary  Judgment,  4. 


LANDLORD  AND  TENANT. 

See  Attachment  of  Debts,  2. 


LEAVE  TO  APPEAL. 

See  Discovery,  7. 


LEAVE  TO  DEFEND. 

See  Summary  Judgment,  1,  2,  4. 


LIBEL. 

Candidate  for  Public  Office — li.  S. 
0.  ch.  57 , sec.  5 — Notice  of  Action — 
Summary  Dismissal  for  Want  of — 
Rule  387 — Security  for  Costs. ~\ — The 
plaintiff  was  a candidate  at  an  elec- 
tion of  a member  of  the  Legislative 
Assembly  of  Ontario,  and  brought 
this  action  in  respect  of  several  libels 
alleged  to  have  been  published  by 
the  defendant  in  his  newspaper,  some 
of  them  before  the  date  of  the  writ 
for  the  election,  and  some  after  that 
date  but  before  the  election  : — 

Held , that  the  plaintiff'  was  not  a 
candidate  for  a public  office  in  this 
Province  within  the  meaning  of  It. 
S.  O.  ch.  57,  sec.  5,  sub-sec.  (2)  (a), 
before  the  date  of  the  writ  for  the 
election  ; and  that  as  to  the  libels 
alleged  to  have  been  published  before 
that  date,  a notice  before  action 
under  the  statute  was  necessary  ; 
but  the  paragraphs  of  the  statement 
of  claim  charging  these  libels  could 
not,  on  the  ground  that  the  notice 
was  not  given,  be  struck  out  under 
Rule  387,  nor  the  action  as  to  them 


summarily  dismissed  ; and  as  to  the- 
libels  alleged  to  have  been  published 
after  that  date,  security  for  costs 
could  not  be  ordered  under  the  stat- 
ute, because  the  plaintiff  was  then  a 
candidate  for  a public  office  within 
the  meaning  of  sec.  5,  sub-sec.  (2)  ( a)y 
and  the  statute  did  not  apply,  there 
having  been  no  retractation.  Con- 
mee  v.  Weidman,  239. 

See  Costs,  etc.,  4,  8,  20,  21,  32 — 
Discovery,  3. 


LIEN. 

See  Mechanic’s  Lien  — Solici- 
tor’s Lien. 


MARRIED  WOMAN. 

See  Infant. 


MASTER  IN  CHAMBERS, 
POWERS  OF. 

See  Costs,  etc.,  5,  10. 

MASTER  IN  CHAMBERS,  DIS- 
CRETION OF. 

See  Costs,  etc.,  6. 


MASTER’S  REPORT. 

Confirmation — A limony — Execu- 
tion.] — Where  a reference  is  directed 
to  the  Master  to  ascertain  and  state 
the  amount  of  alimony  which  the 
defendant  should  pay,  execution  may 
be  issued  for  the  amount  found  by 
his  report  before  confirmation  there- 
of. 
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Leivis  v.  Talbot  Street  Gravel  Road 
Co.,  10  P.  R.  15,  approved  and  fol- 
lowed. Boeek  v.  Boeck , 313. 


MECHANIC’S  LIEN. 

Summary  Procedure — 53  Viet.  ch. 
37(0.)  — County  Court— Jurisdiction 
of  Local  Master — Amendment — High 
Court — Costs.\ — A Master  of  the 
High  Court  of  Justice  has  no  juris- 
diction as  such  to  entertain  a sum- 
mary proceeding  under  53  Yict.  ch. 
37  to  enforce  a mechanic’s  lien, 
launched  in  a County  Court. 

Secord  v.  Trumm , 20  O.  R.  174, 
followed. 

Nor  can  he  confer  jurisdiction  up- 
on himself  by  subsequently  directing 
^an  amendment  of  the  affidavits  and 
papers  filed,  by  substituting  the  High 
Court  for  the  County  Court. 

An  appeal  from  an  order  so  amend- 
ing was  allowed,  but  without  costs, 
as  the  objection  was  not  taken  in 
limine.  Jacobs  v.  Robinson , 1. 


MEDICAL  PRACTITIONER. 

See  Discovery,  7. 


MISTAKE. 

See  Appeal,  2 — Contempt  of 
'Court. 


MORTGAGOR  AND  MORT- 
GAGEE. 

See  Attachment  of  Debts,  2 — 
Costs,  etc.,  30. 


MOTION  FOR  JUDGMENT. 

See  Foreign  Judgment  — Sum- 
mary Judgment,  5. 

MUNICIPAL  CORPORATIONS. 

By-law  — Motion  to  Quash — 55 
Viet.  ch.  Jf2,  sec.  332  ( 0.) — Recog- 
nizance — Bond — A llowance— Condi- 
tion Precedent .] — A condition  prece- 
dent to  the  entertaining  of  a motion 
to  quash  a municipal  by-law  is  the 
entering  into,  allowance,  and  filing 
of  a recognizance,  in  the  manner 
provided  by  section  332  of  the 
Municipal  Act,  55  Yict.  ch.  42  (O.); 
and  a bond,  even  though  allowed  by 
a County  Court  Judge,  cannot  be 
effectively  substituted  for  a recog- 
nizance. Re  Burton  and  Village  of 
Arthur , 160. 

See  Discovery,  2 — Pleading,  7. 

NEW  MATERIAL. 

See  Yenue,  4. 

NEW  TRIAL. 

See  Jury,  1,  2. 

NOMINAL  PLAINTIFF. 

See  Costs,  etc.,  30. 

NOTICE  OF  ACTION. 

See  Libel — Pleading,  7. 


NOTICE  OF  TRIAL. 

See  Discovery,  4 — Jury,  1 — 
Pleading,  5,  6. 
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PARLIAMENTARY  ELECTIONS. 

See  Libel. 


PARTICULARS. 

1.  Statement  of  Defence — Patent 
Action — Excision  of  Pleading — Ex- 
clusion of  Evidence — Discretion .] — 
In  making  an  order  for  particulars 
of  the  defence  in  a patent  action,  the 
better  practice  is  to  provide  merely 
for  exclusion  of  evidence  in  case  of 
no  particulars  or  insufficient  par- 
ticulars being  delivered,  and  not  to 
order  the  excision  of  the  defence,  if 
good  'per  se. 

And  where  both  excision  of  the 
pleading  and  exclusion  of  evidence 
were  provided  for  in  an  order  : — 

Held , that  the  discretion  of  a 
Judge  in  Chambers  in  striking  out 
the  provision  for  excision  was  rightly 
exercised.  Noxon  Brothers  Manu- 
facturing Co.  v.  Patterson  and 
Brother  Co.,  40. 

2.  Slander — Names , Times,  and 
Places .] — In  an  action  for  slander 
the  statement  of  claim  alleged  that 
the  defendant,  on  a specified  day, 
spoke  to  C.  and  others  the  slander- 
ous words  alleged.  In  answer  to  a 
demand  for  particulars,  the  plain- 
tiff’s solicitor  wrote  to  the  defen- 
dant’s solicitor  stating  that  he  had 
given  all  the  information  the  plain- 
tiff had,  the  names  of  the  others  to 
whom  the  words  were  spoken  not 
being  known  to  him,  and  the  plain- 
tiff, when  a motion  for  particulars 
was  made,  deposed  on  affidavit  to 
the  same  facts. 

An  order  of  a Master  requiring 
the  plaintiff  to  furnish  particulars  of 
all  the  persons  within  his  knowledge 
to  whom,  the  places  where,  and  the 
times  when  the  words  were  spoken, 
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was  affirmed  by  a Judge  in  Cham- 
bers, but  reversed  by  a Divisional 
Court  : — 

Held,  that  the  plaintiff  having; 
given  all  the  information  in  his 
possession,  and  the  defendant  not 
having  sworn  that  she  could  not 
plead  without  further  particulars,, 
or  that  she  was  ignorant  of  what 
occasion  was  complained  of,  it  was 
useless  and  unnecessary  to  order  the 
particulars. 

Thornton  v.  Capstock,  9 P.  R. 
535,  approved.  Winnett  v.  Appelbe. 
et  ux.,  57. 

See  Discovery,  1. 


PARTIES. 

1.  Adding  New  Plaintiffs — Rule 
Uo — “ Action  Commenced  ” — “ Real 
Matter  in  Dispute  ” — New  Cause  of 
Action.] — An  action  was  brought  by 
one  of  the  next  of  kin  to  set  aside, 
as  having  been  obtained  by  undue 
influence,  a transfer  to  the  defen- 
dant of  policies  on  the  life  of  a per- 
son who  had  died  intestate ; and 
subsequently  his  administrator  was, 
on  his  own  consent,  added  as  a party 
plaintiff.  After  the  action  was  en- 
tered for  trial,  the  plaintiffs’ solicitors, 
also  acting  as  solicitors  for  certain 
creditors  of  the  deceased,  obtained 
an  order  under  Rule  445  from  the 
Master  in  Chambers  to  amend  the 
statement  of  claim  and  record  by 
making  such  creditors  parties,  suing 
on  behalf  of  themselves  and  all  other 
creditors  to  set  aside  the  transfer  of 
the  policies  as  fraudulent  and  void 
against  them 

Held,  that  the  addition  of  the  new 
plaintiffs  was  not  necessary  to  deter- 
mine the  real  matter  in  dispute  in 
the  “ action  commenced,”  as  required 
by  the  Rule,  but  was  the  introduc- 
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tion  of  a new  action  altogether  dis- 
tinct from  the  action  commenced, 
and  one  which  the  plaintiffs  in  that 
action  could  not  maintain  ; and  the 
order  of  the  Master  was  set  aside. 
Tinning  et  al.  v.  Bingham , 110. 

2.  Description — Style  of  Cause — 
Action  by  One  Plaintiff- — Words 
“ and  Co.” — Amendment .] — A per- 
son carrying  on  business  alone,  in  a 
name  denoting  a partnership,  cannot 
bring  an  action  in  that  name.  Where, 
however,  such  name  consisted  of  his 
surname,  prefaced  by  the  initials  of 
his  Christian  names,  and  followed  by 
the  words  “ and  Co.”  : — 

Held , that  these  words  in  the  style 
of  cause  in  an  action  were  mere  sur- 
plusage, or,  if  not,  they  should  be 
struck  out ; and,  as  the  mistake  was 
trifling,  and  no  one  was  misled  or 
affected  by  it,  an  amendment  at  the 
trial  should  have  been  granted  as  of 
course. 

Mason  v.  Mogridge , 8 Times  L.  R. 
805,  distinguished. 

Judgment  of  the  10th  Division 
Court  in  the  County  of  Yorkreversed. 
Lang  v.  Thompson , 516. 

See  Costs,  etc.,  30-Tnterpleader, 
1 — Pleading,  10. 

PARTNERSHIP. 

See  Receiver  — Solicitor  and 
Client,  5. 

PATENT  OF  INVENTION. 

See  Particulars,  1. 


PAYMENT  INTO  COURT. 

See  Pleading,  1 — Summary  Judg- 
ment, 2. 


PAYMENT  OUT  OF  COURT. 

See  Appeal,  2,  5 — Infant. 


PENALTY. 

See  Discovery,  4. 


PLEADING. 

1 . Ride  J/.23-Denial  of  Liability- 
Tender  and  Payment  into  Court — 
Prejudice — Costs — Rides  632-6 If).  ]— 
In  an  action  upon  an  insurance 
policy  the  defendants  pleaded  deny- 
ing their  liability,  and  also  tender 
before  action  and  payment  into 
Court.  The  plaintiff  replied  that 
there  was  due  to  him  a larger  sum 
than  that  paid  in. 

Upon  a motion  to  strike  out  the 
defences  in  denial : — 

Held , that  they  did  not  tend  to 
prejudice,  embarrass,  or  delay  the 
fair  trial  of  the  action,  within  the 
meaning  of  Rule  423. 

Discussion  as  to  the  effect  of  the 
defences  of  tender  and  payment  into 
Court  upon  the  question  of  costs 
and  otherwise. 

Rules  632-640  considered.  Davis 
v.  National  Assurance  Company  of 
Ireland , 116. 

2.  Rule  J/.19—  Reply  — Inconsis- 
tency— Refusal  of  Judge  to  Try 
Action — Discretion — Costs  — Divi- 
sional CourtI\ — By  their  statement 
of  claim  the  plaintiffs  alleged  them- 
selves to  be  creditors  for  wages  of 
two  of  the  defendants,  and  they 
sought  relief  against  the  third  de- 
fendant only  as  having  obtained 
certain  assets  from  the  other  two, 
either  fraudulently  or  upon  a trust 
to  pay  the  plaintiffs’  claims.  In 
their  reply  they  set  up  that  they 
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were  creditors  of  the  third  de- 
fendant himself,  upon  the  ground 
that  he  was  really  the  person  who 
hired  them.  There  was  no  subse- 
quent pleading  : — 

Held , that  the  reply  was  a direct 
violation  of  Rule  419  ; and  that 
the  trial  Judge  was  within  his  right 
in  refusing,  in  his  discretion,  to  try 
the  action  until  the  issues  were 
properly  presented  upon  the  plead- 
ings, and  in  directing  that  the  costs 
of  the  postponement  should  be  borne 
by  the  plaintiffs. 

No  opinion  expressed  as  to 
whether  a Divisional  Court  had 
power  to  review  such  a ruling.  Hurd 
et  al.  v.  Bostwick  et  at .,  121. 

3.  Demurrer  — What  Constitutes 
— S triking-out — Irregularity —R  ules 
388 j 389.  j — To  an  action  for  wrong- 
fully taking  out  of  possession  of  the 
plaintiff  goods  seized  by  him  as  a 
bailiff  under  process  against  the 
goods  of  an  absconding  debtor,  the 
defendants  set  up  a number  of  de- 
fences of  fact,  and  also  alleged  that 
the  statement  of  claim  disclosed  no 
cause  of  action,  since  it  contained 
no  allegation  that  the  goods  seized 
by  the  plaintiff  were  the  property  of 
the  absconding  debtor,  and  stated 
that  the  defendants  set  up  the  same 
rights  as  if  they  had  demurred 

Held , that  this  was  a demurrer, 
and,  as  it  was  pleaded  along  with 
defences,  without  an  affidavit  under 
Rule  388,  or  an  order  under  Rule 
389,  it  should  be  struck  out  as  irreg- 
ular. 

Vandusen  v.  Malcolm , 4 C.  L.  T. 
211,  and  Snider  v.  Snider , 11  P.  R. 
140,  referred  to. 

The  proper  procedure  for  the 
plaintiff  was  to  move  to  strike  out 
the  pleading,  not  to  set  it  down  as  a 
demurrer.  Mackey  v.  Bierel  et  al ., 
148. 


4.  Sci , Fa. — Company — Promis- 
sory Notes — Fraud — Ultra  Vires  — 
Defences  Available  in  Original  Ac- 
tion.] — In  an  action  by  way  of  sci. 
fa.  against  a shareholder  in  an  in- 
corporated company,  against  which 
the  plaintiff  had  recovered  a fruitless 
judgment,  the  defendant  alleged  as 
defences  that  the  judgment  was  re- 
covered upon  certain  promissory 
notes  which  the  plaintiff  procured 
the  company  to  make  to  him,  with- 
out consideration,  when  insolvent  to 
his  knowledge ; that  the  notes  were 
made  in  fraud  of  the  creditors  and 
contributories,  and  were  ultra  vires 
of  the  company  ; and  that  the  com- 
pany had  a good  defence  to  the  action 
on  the  notes,  but  allowed  the  plain- 
tiff to  take  judgment  by  default 

Held , that  these  defences  might 
have  been  raised  in  the  original 
action,  and  were  not  available  in 
this ; and  they  were  struck  out- 
Shaver  v.  Cotton,  278. 

5.  Counter  claim- Joinder  of  Issue 
— Defence — Reply — Close  of  Plead- 
ings— Notice  of  Trial — Rules  379- 
383 — “ Plaintiff.”  ] — A pleading  de- 
livered by  the  defendant  to  a 
counterclaim,  in  answer  thereto, 
whether  by  the  original  plaintiff  or 
by  added  defendants,  which  denies 
the  allegations  in  the  counterclaim, 
puts  the  plaintiff  to  the  proof  there- 
of, and  submits  that  the  counter- 
claim should  be  dismissed,  is  not  a 
joinder  of  issue,  but  a statement  of 
defence  to  the  counterclaim  ; the 
plaintiff,  by  counterclaim  has  by 
the  Rules  three  weeks  to  reply 
thereto  ; and  the  pleadings,  at  least 
quoad  the  counterclaim,  are  not 
closed  until  after  the  lapse  of  three 
weeks,  or  until  the  plaintiff  by 
counterclaim  has  joined  issue. 

Notice  of  trial  set  aside  where 
given  by  the  original  plaintiffs  after 
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the  lapse  of  four  days  from  the  de- 
livery of  such  a pleading,  no  sub- 
sequent pleading  having  been  de- 
livered. 

Construction  of  Rules  379-383. 

Hare  v.  Cawthrope , 11  P.  R.  353. 
distinguished. 

Irwin  v.  Brown , 12  P.  R.  639, 
overruled. 

Quaere,  whether  “plaintiff”  in 
Rule  381  does  not  include  a plain- 
tiff by  counterclaim.  Irwin  et  al. 
v.  Turner  et  al.,  349. 

6.  Notice  of  Trial  — Christmas 
Vacation  — Amendment  — Leave — 
Time — Close  of  Pleadings  — Rules 
■892,  J>27,  484,  1881.]— A party  to 
an  action  has  the  right,  notwith- 
standing the  insertion  in  Rule  484, 
by  Rule  1331,  of  the  words  “or  of 
the  Christmas  vacation,”  to  deliver 
a pleading  during  such  vacation  ; 
and  a notice  of  trial  given  therein  is 
regular. 

Where  a pleading  is  amended 
under  an  order  giving  leave  to 
amend,  Rule  427  does  not  apply; 
and,  under  Rule  392,  when  the 
amendments  allowed  by  the  order 
have  been  made  or  the  time  thereby 
limited  for  making  them  has  elapsed, 
the  pleadings  are  in  the  same  posi- 
tion as  to  their  being  closed  as  they 
were  in  when  the  order  was  made. 
Thompson  v.  Ilowson,  378. 

7.  Striking  out  Defence — Notice 
of  Action — Municipal  Corporation 
— R.  S.  0.  ch.  78. ] — A municipal 
corporation  is  not  entitled  to  notice 
of  action  under  the  Act  to  protect 
Justices  of  the  Peace  and  others 
from  Vexatious  Actions,  R.  S.  O. 
ch.  73. 

Hodgins  v.  Counties  of  Huron  and 
Bruce,  3 E.  & A.  169,  followed. 

Defence  of  want  of  such  notice 
struck  out  upon  summary  applica- 
79 — VOL.  XVI.  O.P.R. 


tion.  McCarthy  v.  Township  of 
Vespra,  416. 

8.  Striking  Out — Rule  1822  (887) 

— Action  on  Promissory  Note  — 
Defences.] — Upon  a summary  appli- 
cation under  Rule  1322  (387)  to 
strike  out  defences  on  the  ground 
that  they  disclose  “ no  reasonable 
answer,”  the  Court  is  not  to  look 
upon  the  matter  with  the  same 
strictness  as  upon  demurrer  ; a party 
should  not  be  lightly  deprived  of  a 
ground  of  substantial  defence  by  the 
summary  process  of  a judgment  in 
Chambers. 

And  in  an  action  upon  a pro- 
missory note,  alleged  by  defendants 
to  have  been  taken  by  plaintiffs  after 
maturity,  defences  of  payment,  es- 
toppel by  conduct,  and  a claim  for 
equitable  protection  arising  out  of 
agreement,  were  allowed  to  remain 
on  the  record.  Bank  of  Hamilton 
v.  George  Brothers,  418. 

9.  Cross-Counterclaim  — Striking 
Out — Rules  871-888.]  — A person 
brought  into  an  action  as  defendant 
to  a counterclaim  delivered  by  the 
original  defendant  cannot  deliver  a 
counterclaim  against  such  defendant. 

Such  a pleading,  not  being  author- 
ized by  the  Rules  or  the  practice, 
was  struck  out  on  summary  appli- 
cation. 

Construction  of  Rules  371-383. 

Street  v.  Gover,  2 Q.  B.  D.  498, 
followed. 

Green  v.  Thornton,  9 C.  L.  T. 
Occ.  N.  139,  distinguished.  General 
Electric  Co.  v.  Victoria  Electric  Light 
Co.  of  Lindsay,  476. 

1 0.  Cross-Counterclaim — Striking 
Out — Cross-Relief  Under  Rule  874 — 
Action  on  Promissory  Note — Defence 

— Counterclaim  — Parties  — Rule 
876.] — A person  brought  into  an 
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action  as  defendant  to  a counterclaim 
delivered  by  the  original  defendant 
cannot  deliver  a counterclaim  against 
such  defendant. 

Decision  of  Meredith,  J.,  supra , 
No.  9,  affirmed. 

Street  v.  Gover , 2 Q.  B.  D.  498, 
followed. 

Green  v.  Thornton , 9 C.  L.  T.  Occ. 
N.  139,  distinguished. 

Semble , if  the  company  brought  in 
here  as  defendants  by  counterclaim 
had  been  proper  parties,  cross-relief 
might  have  been  given  them,  under 
Buie  374,  by  staying  execution  upon 
any  judgment  recovered  against 
them  until  they  should  establish 
their  set-off  in  an  independent  action. 

The  action  was  upon  a promissory 
note.  The  counterclaim  of  the  orig- 
inal defendants  alleged  that  the 
plaintiffs  took  the  note  under  cir- 
cumstances which  disentitled  them 
to  recover 

Held,  a defence  and  not  a counter- 
claim. 

It  further  asked  that  the  plaintiffs 
might  be  ordered  to  deliver  up  the 
note  to  be  cancelled  : — 

Held,  that  if  that  was  a proper 
subject  of  counterclaim,  it  was  one 
arising  between  the  plaintiffs  and 
the  defendants  as  the  result  of  the 
establishment  of  the  defence,  and 
did  not  render  the  introduction  of 
new  parties  necessary. 

It  further  asked  that  if  the  plain- 
tiffs should  be  found  entitled  to  re- 
cover upon  the  note,  the  new  defen- 
dants by  counterclaim  should  be 
ordered  to  pay  it : — 

Held,  not  a matter  in  which  the 
plaintiffs  were  concerned,  and  there- 
fore, under  Rule  376,  other  persons 
could  not  be  brought  in  as  defendants 
by  counterclaim. 

It  further  alleged  that  the  plain- 
tiffs and  the  new  defendants  by 
counterclaim  conspired  together  with 
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the  fraudulent  intention  of  keeping- 
certain  insurance  moneys  without 
applying  them  upon  the  note  sued 
on  ; but  there  was  no  assertion  that 
the  plaintiffs  received  the  insurance 
moneys,  or  any  part  of  them,  beyond 
the  amount  of  the  note  ; and  the 
prayer  was  that  the  new  defendants 
by  counterclaim,  and  not  the  plain- 
tiffs, should  account  for  the  insur- 
ance money  over  and  above  tho. 
amount  of  the  note  : — 

Held,  that  there  was  no  excuse  for 
joining  the  plaintiffs  as  parties  liable 
to  account  with  the  added  parties,, 
and  therefore  no  excuse  for  adding 
the  latter. 

And  the  counterclaim  of  the  origi- 
nal defendants,  as  far  as  it  added 
new  parties,  was  struck  out.  Gen- 
eral Electric  Co.  v.  Victoria  Electric 
Light  Co.  of  Lindsay,  529. 

See  Amendment— Discovery,  4,  5.. 


POUNDAGE. 

See  Sheriff. 


PRIVILEGE. 

See  Costs,  etc.,  8 — Discovery,  7. 


PRODUCTION  OF  DOCUMENTS. 

See  Discovery,  6,  8. 

PROMISSORY  NOTE. 

See  Summary  Judgment,  1. 
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RECEIVER. 

Partnership  — Interim  Sale  of 
Assets.  ] — Under  special  circum- 
stances an  order  may  be  made,  in 
an  action  for  the  dissolution  and 
winding-up  of  an  insolvent  partner- 
ship, for  the  sale  of  assets  by  the 
receiver  before  the  trial.  McLaren 
v.  Whiting , 552. 


RECOGNIZANCE. 

Sufficiency  of- — Criminal  Code , 
section  892 .] — Where  the  affidavit 
accompanying  a recognizance  filed 
on  a motion  for  a rule  nisi  to  quash 
a conviction  did  not  negative  the 
fact  of  the  sureties  being  sureties  in 
any  other  matter,  and  omitted  to 
state  that  they  were  worth  $100 
over  and  above  any  amount  for 
which  they  might  be  liable  as  sure- 
ties, it  was  held  insufficient. 

The  rule  in  force  as  to  recog- 
nizances prior  to  the  passing  of  the 
Criminal  Code  is  still  in  force. 
Regina  v.  Robinet,  49. 

See  Municipal  Corporations. 


REFERENCE. 

1.  0.  J.  A.,  sec.  101 — Assessment 
of  Damages — Discretion- Appeal.] — 
The  right  of  the  trial  Judge  to  re- 
fer the  question  of  damages,  as  a 
question  arising  in  the  action,  under 
section  101  of  the  Judicature  Act, 
is  indisputable,  at  all  events  as  a 
matter  of  discretion  and  subject  to 
review  ; and  it  is  for  the  party  ob- 
jecting to  the  reference  to  shew  that 
the  discretion  has  been  wrongly 
exercised. 

And  where,  in  an  action  for  dama- 
ges for  injury  to  the  plaintiffs  land 


on  the  bank  of  a navigable  river  and 
to  his  business  as  a boatman,  by  the 
acts  of  the  three  several  defendants, 
who  owned  saw-mills  higher  up  on 
the  stream,  in  throwing  refuse  into 
it,  it  appeared  that  the  plaintiff’s 
title  to  relief  and  the  liability  of  the 
defendants  had  been  established  in 
a former  action,  and  the  trial  Judge 
heard  the  case  only  so  far  as  to 
satisfy  himself  that  the  plaintiff  had 
established  a primd  facie  case  on 
the  question  of  damages,  and  direc- 
ted a reference  to  assess  and  appor- 
tion them  among  the  defendants, 
reserving  further  directions  and 
costs  : — 

Held , that  there  was  no  miscar- 
riage, and  the  discretion  of  the  trial 
Judge  should  not  be  overruled. 
Ratte  v.  Booth  et  al .,  185. 

2.  Report — Drawing  — Settling — 
Notice.'] — A judicial  officer  charged 
with  a reference  should  himself 
draw  his  report,  and  not  delegate 
it  to  the  solicitor  for  the  successful 
party. 

Any  ex  parte  communication  with 
a litigant,  as  to  the  decision  to  be 
given,  should  be  avoided,  and  both 
parties  should  have  equal  facilities 
of  knowing  the  result,  and  of  being 
present  at  the  drawing  or  settling  of 
the  report.  Knarr  v.  Bricker  etal.t 
363. 

See  Master’s  Report. 


REPORT. 

See  Master’s  Report — Refer- 
ence, 2 — Solicitor  and  Client,  1 . 


RETAINER. 

See  Costs,  etc.,  11,  33 — Solici- 
tor and  Client,  1. 
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REVIVOR. 

1.  Ejectment — Ontario  Judicature 
Act , 1881,  Rules  383,  38 j,  385  (Core. 
Rules  620,  621,  622).] — Rules  383, 
384,  and  385,  Ontario  Judicature 
Act,  1881  (Con.  Rules  620,  621, 
•and  622),  which  relate  to  the  trans- 
mission of  interest  pendente  lite,  and 
permit  the  continuance  of  an  action 
by  or  against  the  person  to  or  upon 
whom  the  estate  or  title  has  come 
or  devolved,  are  applicable  to  an 
action  of  ejectment  begun  before  the 
Act,  when  the  conveyance  of  the 
land  by  the  original  plaintiff  did  not 
take  place  until  after  its  passing. 
Irvine  v.  Macaulay  et  al.,  181. 

2.  Order  for , after  Judgment — 
Motion  to  set  Aside  Judgment — Rule 
' 622 — Execution  Issued  before  Re- 
vivor— Rule  886 — Irregularity .] — 
After  judgment  pronounced  by  the 
Court  upon  default  of  defence  the 
plaintiff  died,  and  the  defendant, 
desiring  to  have  the  judgment  set 
aside  and  be  let  in  to  defend,  issued 
a praecipe  order  under  Rule  622  re- 
viving the  action  in  the  name  of  the 
executor  of  the  plaintiff’s  will. 

Upon  motion  to  set  this  order 
aside : — 

Held , that  Rule  622  should  be 
read  as  applicable  to  a case  in  which 
final  judgment  has  been  entered  ; 
and,  as  it  was  necessary  that  the 
defendant  should  be  allowed  to  carry 
on  the  proceedings,  the  order  should 
be  sustained. 

Arnison  v.  Smith , 40  Ch.  D.  567, 
distinguished. 

Curtis  v.  Sheffield,  20  Ch.  D.  398, 
and  Twycross  v.  Grant , 4 C.  P.  D. 
40,  followed. 

After  the  death  of  the  plaintiff 
and  before  the  order  of  revivor  the 
solicitor  who  had  acted  for  her  issued 
a writ  of  hub.  fac.  poss.  upon  the 


judgment,  without  the  leave  re- 
quired by  Rule  886  : — 

Held,  that  the  writ  was  irregular ; 
and  it  was  competent  for  the  party 
affected  by  it  to  apply  to  set  it  aside 
without  first  reviving  the  action. 
Chambers  v.  Kitchen , 219. 


SCALE  OF  COSTS. 

See  Costs,  etc.,  19,  25,  31. 


SCIRE  FACIAS. 

See  Pleading,  4. 


SECURITY. 

See  Appeal,  2,  5 — Interpleader,  2. 


SECURITY  FOR  COSTS. 

See  Costs,  etc.,  4,  8,  12,  16,  20, 
21,  24,  26,  27,  28,  30,  32-Evi- 
dence, 3 — Libel — Stay  of  Pro- 
ceedings, 1. 


SERVICE. 

See  Writ  of  Summons,  1,  2,  5,  6, 
7,  9. 


SERVICE  OUT  OF  JURISDIC- 
TION. 

See  Writ  of  Summons,  5,  6,  7,  9. 


SET-OFF. 

See  Costs,  etc.,  6. 
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SETTLEMENT  OF  ACTION. 

See  Costs,  etc.,  3,  5,  10. 


SHERIFF. 

Poundage — Allowance  in  Lieu  of 
— Seizure  of  Goods — Withdrawal  of 
Man  in  Possession  before  Sale — Exe- 
cution Superseded  — Rule  1233 — 
Amount  of  Allowance — Discretion .] 
— A sheriff  made  a seizure  under 
a fi.  fa.  against  the  goods  of  the 
defendants,  but,  learning  that  they 
were  about  to  appeal,  of  his  own 
motion,  and  for  the  purpose  of 
saving  expense  to  the  parties,  with- 
drew his  officer  in  possession,  and, 
the  appeal  having  been  subsequently 
brought,  the  execution  was  superse- 
ded. The  appeal  was  dismissed,  and 
the  judgment  debt  and  costs  were 
afterwards  settled  by  arrangement 
between  the  parties  : — 

Held , that  the  sheriff  had  not  so 
withdrawn  from  the  seizure  as  to 
disentitle  him  to  poundage  or  an 
allowance  in  lieu  thereof,  and  that, 
notwithstanding  the  superseding  of 
the  execution,  he  was  entitled  under 
Rule  1233  to  such  allowance — the 
words  “ from  some  other  cause  ” in 
that  Rule  being  wide  enough  to 
cover  the  case. 

Brockville  and  Ottawa  R.  W.  Co. 
v.  Canada  Central  R.  W.  Co.,  7 P. 
R.  372,  and  Morrison  v.  Taylor , 9 
P.  R.  390,  approved  and  followed. 

The  Court  will  not  interfere  with  ; 
the  discretion  exercised  by  the  Mas- 
ter in  fixing  the  amount  of  the  allow- 
ance. Weegar  v.  Grand  Trunk  R. 
W.  Co.,  37 i. 

See  Arrest,  3 — Interpleader,  2. 


SLANDER. 

See  Particulars,  2. 


SOLICITOR  AND  CLIENT. 

1.  Taxation  of  Costs — Retaining 
Fee — R.  S.  0.  ch.  llfY,  sec.  51 — 
Appeal  — Report  — Confirmation — 
Rules  8^8,  849,  1226  (d). ]— The 
report  or  certificate  of  an  officer 
upon  the  taxation  of  the  costs  of  a 
solicitor  as  against  his  client  falls 
under  the  provision  of  Rule  1226 
(d)  as  to  its  confirmation,  and  is,  for 
the  purposes  of  an  appeal,  a report 
within  the  meaning  of  Rules  846 
and  849. 

The  solicitor  during  the  progress 
of  the  action  in  respect  of  which  the 
costs  in  question  were  incurred  made 
a contract  in  writing  with  his  clients 
for  the  payment  to  him  of  a retaining 
fee  of  $100,  explaining  fully  to  them 
the  effect  of  the  bargain,  and  that,  in 
case  of  their  success  in  the  action 
and  costs  being  awarded  to  them, 
they  would  not  be  able  to  tax  against 
or  claim  from  the  opposite  party  the 
amount  of  this  fee.  The  officer  al- 
lowed the  retaining  fee  on  taxation, 
and  reported  that  the  contract  was  a 
fair  and  reasonable  one  :■ — 

Held,  on  appeal,  that  the  contract 
could  not  be  enforced  against  the 
clients. 

Section  51  of  the  Act  respecting 
solicitors,  R.  S.  O.  ch.  147,  relates 
to  matters  of  conveyancing,  etc.,  and 
not  to  the  conduct  of  an  action  in 
the  ordinary  way.  Ford  et  al.  v. 
Mason,  25. 

2.  Taxation  of  Bill  of  Costs — Ex 
Parte  Order — Time — Services  as  Par- 
liamentary Agents — “ Special  Cir- 
cumstances”— Burden  of  Proof. ] — 
Where  a bill  of  charges  and  dis- 
bursements rendered  by  solicitors 
was  posted  to  the  client  on  the  11th 
April,  1893,  but  did  not  reach  the 
client  till  a day  or  two  later  : — 

Held,  per  the  Master  in  Cham- 


€06 


DIGEST  OF  CASES. 


bers,  that  an  ex  parte  order  for  tax- 
ation made  on  the  11th  April,  1894, 
was  made  after  the  expiry  of  twelve 
months,  and  should  be  set  aside. 

The  bill  was  for  services  rendered 
and  moneys  expended  in  obtaining 
an  Act  of  Parliament  for  the  divorce 
of  the  client  from  her  husband  : — 

Held,  per  the  Master,  that  it  was 
a solicitor’s  bill,  and  as  such  taxable 
under  the  Solicitors’  Act. 

Quaere, per  Street,  J.,  as  to  this. 

Held,  per  Street,  J.,  that  “ special 
circumstances  ” justifying  an  order 
for  taxation  after  twelve  months 
from  delivery  of  the  bill  must  be 
proved  by  the  affidavits  filed  upon 
the  application,  and  where  they  con- 
sist of  alleged  overcharges,  they 
should  be  plainly  indicated  by  the 
applicant,  on  whom  lies  the  onus  of 
establishing  them. 

And  where  the  only  overcharge 
indicated  was  the  payment  to  a phys- 
ician, who  was  absent  from  his  busi- 
ness three  days  for  the  purpose  of 
giving  evidence  before  a parliamen- 
tary committee,  of  $50  and  his  dis- 
bursements, and  it  appeared  that  the 
solicitors  had  paid  the  amount  in 
good  faith  and  the  client  had  at  one 
time  assented  to  it,  and  it  did  not 
appear  that  the  physician’s  atten- 
dance could  have  been  secured  for 
any  lesser  sum  : — 

Held,  that  there  were  no  special 
circumstances  warranting  an  order 
for  taxation  after  the  lapse  of  twelve 
months  and  after  settlement  of  the 
bill  by  cash  and  notes,  which  latter 
had  been  paid  in  part  ai\d  renewed 
from  time  to  time. 

Decision  of  the  Master  on  this 
point  reversed.  In  re  Chisholm  and 
Logie , Solicitors,  162. 

3.  Striking  Name  of  Solicitor  off 
Roll — Procedure — Order  for  Pay- 
ment Over — Court  or  Chambers — 
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Subsequent  Application  — Costs.] — 
Where  a client  applies  to  strike 
the  name  of  a solicitor  off  the 
roll  for  misconduct  in  neglecting 
to  pay  over  the  client’s  money 
in  his  hands  as  solicitor,  the  first 
application  should  be  made  to  a 
Judge  in  Court,  whereupon,  in  a 
proper  case,  an  order  will  be  made 
requiring  the  solicitor  to  pay  over 
the  money  by  a named  day,  and  in 
default  that  his  name  be  struck  off. 
Upon  default,  no  further  applica- 
tion is  necessary,  except  an  ap- 
plication to  have  the  roll  brought 
into  Court  for  the  purpose  of  having 
the  name  struck  off,  and  this  should 
be  on  notice  to  the  solicitor. 

Ruling  of  a taxing  officer  that 
costs  of  the  first  application  should 
be  taxed  as  of  a Chambers  motion 
only,  reversed  on  appeal.  Re  Bridg- 
man, a Solicitor , 232. 

4.  Striking  Name  of  Solicitor  of 
Roll— Client s Money— Costs  of  Taxa- 
tion and  Motion .]  — Ordered  that  a 
solicitor  should  be  struck  off  the  roll 
unless  by  a named  day  he  should  pay 
an  amount  found  by  the  report  of  a 
taxing  officer  to  be  in  his  hands,  the 
moneys  of  a client,  together  with 
the  costs  of  the  taxation  and  of  the 
motion  to  strike  him  off  the  roll. 
Re  James  Knowles,  a Solicitor , 408. 

5.  Clients  Moneys— Payment  Over 
— Summary  Order — Partnership — 
Misconduct  — Disputed  Account  — 
Striking  Name  of  Solicitor  off  Roll.] 
— Upon  a summary  application  by  a 
client  for  an  order  for  payment  over 
by  three  solicitors  of  moneys  of  hers 
alleged  to  be  in  their  hands  as  a 
firm,  and  in  default  for  an  order  strik- 
ing them  off  the  roll  : — 

Held,  that  no  professional  mis- 
conduct being  suggested  against  two 
of  them,  one  of  whom  had  left  the 
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firm  before,  and  the  other  of  whom 
was  ignorant  of,  the  receipt  of  a 
large  sum  of  money  by  the  third, 
the  summary  order  asked  for  could 
not  be  made  against  the  two,  al- 
though they  might  be  liable  in  an 
action  : — 

Re  Toms  and  Moore , 3 Ch. 

Chamb.  R.  41,  and  Re  McCaughey 
and,  Walsh,  3 O.  R.  425,  followed  : — 
And,  it  appearing  that  the  third 
solicitor  had  a sum  of  money  in  his 
hands  against  which  he  alleged  that 
he  had  a claim  for  costs,  an  order 
was  made  for  delivery  and  taxation 
of  bills  of  costs  and  for  an  account- 
ing, and  for  payment  by  him  of  the 
balance,  if  any,  found  due  : — 

But,  as  he  denied  that  any 
balance  was  due  : — 

Held , that  it  would  be  unfair  to 
add  to  the  order  a provision  that  in 
default  of  payment  his  name  should 
be  struck  off  the  roll. 

Re  Bridgman,  16  P.  R.  232,  dis- 
tinguished. Re  Ross,  Cameron,  and 
Mallon,  Solicitors , 482. 

See  Costs,  etc.,  29,  33,  35. 


SOLICITOR’S  LIEN. 

Costs  of  Litigation — A dministra- 
tion — Share  of  Party — Costs  of  other 
Parties — Priorities — Time.~\  --Where 
in  an  action  for  the  construction  of 
a will  and  administration  of  the  tes- 
tator’s estate,  costs  were  ordered  to 
be  paid  by  one  of  the  defendants  to 
the  other  parties  : — 

Held,  that  they  were  entitled  to 
be  paid  these  costs  out  of  his  share 
of  the  fund  in  Court  arising  from 
the  sale  of  the  estate,  in  priority  to 
the  costs  of  his  own  solicitor,  whose 
lien,  if  any,  attached  only  upon  the 
ultimate  sum  to  which  his  client  was 
entitled. 


Taylor  v.  Popham,  15  Yes.  72, 
followed. 

Per  Burton,  J.  A. — The  claim 
of  the  other  parties  could  be  pro- 
perly made  at  any  time  before  pay- 
ment out  of  the  fund. 

Order  of  Rose,  J.,  reversed. 
Wright  v.  Bell  et  al.,  335. 


SPECIAL  INDORSEMENT. 

See  Foreign  Judgment  — Sum- 
mary Judgment,  5,  6 — Writ  of 
Summons,  4. 


SPECIAL  CIRCUMSTANCES. 

See  Solicitor  and  Client,  2. 


STATUTES. 

9 10  Will  III.  ch.  15  179 

See  Arbitration  and  Award,  1. 

47  Viet.  ch.  14,  sec.  1(0.)  167 

See  Writ  of  Summons,  3. 

51  Viet.  ch.  29,  sec.  161  (D.) 16 

See  Appeal,  1. 

52  Viet.  ch.  13,  secs.  2,  4,  6 (0.) 179 

See  Arbitration  and  Award,  1. 

53  Viet.  ch.  23(0.)  368 

See  Costs,  etc.,  24. 

53  Viet.  ch.  37  (0.)  l 

See  Mechanic’s  Lien. 

54  Viet.  ch.  11  (O.)  496,  541 

See  Evidence,  7. 

55  Viet.  ch.  42,  sec.  332(0.)  160 

See  Municipal  Corporations. 

55  Viet.  ch.  42,  sec.  385  et  seq.  ( O.). . 318 
See  Costs,  etc.,  19. 

55  Viet.  ch.  42,  sec.  487  (1),  (O.) 230 

See  Arbitration  and  Award,  2. 
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56  Viet.  eh.  32,  sec.  7(0.) 

See  Evidence,  4. 

57  Viet.  eh.  32,  sec.  3 (0.)  

See  Writ  of  Summons,  3. 

58  Viet.  eh.  13,  sec.  21  (0.) 

See  Venue,  5. 

58  Viet.  eh.  13,  sec.  29  (0.)  

See  Contempt  of  Court. 

Drainage  Trials  Act,  1891  ( 0 .),  sec. 

24,  sub-sec.  4 

See  Costs,  etc.,  34. 

R.  S.  0.  eh.  41,  secs.  3,  4,  5 

See  Appeal,  2. 

R.  S.  O.  eh.  44,  sec.  74  (2) 

See  Jury  Notice,  2. 

R.  S.  O.  eh.  44,  sec.  78(2) '..... 

See  Jury  Notice,  2. 


R.  S.O.  eh.  44,  sec.  80 74 

See  Jury  Notice,  1. 

R.  S.  0.  eh.  44,  sec.  84  210 

See  Jury,  1. 

R.  S.  O.  eh.  44,  secs.  85,  86  78 

See  Foreign  Judgment. 

R.  S.  O.  eh.  te,  sec.  101 185 

See  Reference,  1. 

R.  S.  0.  eh.  44,  sec.  102 511 

See  Evidence,  6. 

R.  S.  O.  eh.  47,  sec.  19  485 

See  Costs,  etc.,  31. 

R.  S.  O.  eh.  47,  sec.  46  140,  151 

See  County  Court  Appeal,  1,  2. 

R.  S.  O.  eh.  47,  sec.  51  151 

See  County  Court  Appeal,  2. 

R.  S.  O.  eh.  50,  sec.  31 261 


See  Executors  and  Administrators. 

R.  S.  O.  eh.  53  230 

See  Arbitration  and  Award,  2. 

R.  S.  O.  eh.  57,  sec.  5,  sub-sec.  2 (a)... 239 
See  Libel. 

R.  S.  O.  ch.  57,  sec.  9 488 

See  Costs,  etc.,  32. 
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R.  S.  O.  ch.  57, sec.  9,sw6-sec.l  (a.).. 320,  324 
See  Costs,  etc.,  20,  21. 

R.  S.  0.  ch.  57, sec.  9, sub-sec.  9 (a)... 63, 132 
See  Costs,  etc.  , 4,  8. 

R.  S.  0.  ch.  61,  sec.  7 125 


See  Discovery,  1. 

R.  S.  0.  ch.  70,  sec.  1 243 

See  Arrest,  1. 

R.  S.O.  ch.  73  416 

See  Pleading,  7. 

R.  S.  0.  ch.  116,  sec.  29  204 

See  Summary  Judgment,  4. 

R.  S.  0.  ch.  124  521 

See  Writ  of  Summons,  9. 

R.  S.  O.  ch.  136,  sec.  12  304 

See  Evidence,  4. 

R.  S.  0.  ch.  147,  sec.  51 25 

See  Solicitor  and  Client. 


Administration  of  Justice  Act,  1873... 74 
See  Jury  Notice,  1. 

Bills  of  Exchange  Act,  secs.  57,  88  . . 450 
See  Summary  Judgment,  6. 

Solicitors’  Act  162 

See  Solicitor  and  Client. 

R S.  C.  ch.  1,  sec.  7,  sub-sec.  50  ... . 49 

See  Recognizance. 


R.  S.  C.  ch.  135,  secs.  46,  47e,  48.  . . 397 
See  Appeal,  5. 

Grim.  Code,  sec.  683  444 

See  Evidence,  5. 

Grim.  Code,  secs.  584,  843 155 

See  Evidence,  2. 

Grim.  Code,  sec.  406  324 

See  Costs,  etc.,  21. 


STAY  OF  EXECUTION. 

See  Appeal,  5. 


DIGEST  OF  CASES. 
304 

167 

505 

456 

553 
20 
364 
364 


XVI.] 


DIGEST  OF  CASES. 


609 


STAY  OF  PROCEEDINGS. 

1 . Costs  of  Former  A ction  TJwpaid 
— Security  for  Costs — Rules  3, 12J/.37] 
— The  practice  by  which,  when  the 
defendant’s  costs  of  a former  action 
for  the  same  or  substantially  the 
same  cause  were  unpaid,  the  defen- 
dant was  entitled  to  have  the  later 
action  stayed  until  they  should  be 
paid,  is  now  superseded  by  the  effect 
of  Rule  3,  the  defendant’s  only  rem- 
edy being  to  apply  under  Rule  1243 
for  security  for  costs  in  the  second 
action.  Campbell  v.  Elgie  et  al ., 
440. 

2.  Motion  to  Set  Aside  Judg- 
ment.] — When  a motion  to  a Divi- 
sional Court  to  set  aside  the  judg- 
ment pronounced  at  the  trial,  but 
not  yet  entered,  has  been  set  down 
for  hearing,  there  is  a stay  of  pro- 
ceedings upon  such  judgment  ipso 
facto , unless  it  should  be  otherwise 
ordered.  Western  Bank  of  Canada 
v.  Courtemanche  et  al .,  513. 

See  Appeal,  2 — County  Court 
Appeal,  2 — Interim  Injunction. 


STAY  OF  TRIAL. 

See  Trial,  1,  2. 


STRIKING  OFF  ROLL. 

See  Solicitor  and  Client,  3,  4,  5. 


SUBPOENA. 

See  Attachment,  2 — Evidence,  2. 
80 — VOL.  XVI.  O.P.lt. 


SUMMARY  JUDGMENT. 

1.  Rule  739 — Promissory  Note — 
Incorporated  C ompany- Accommoda- 
tion Note — Presumption  of  Value — 
Conditional  Leave  to  Defend — Pay- 
ment into  Courtf[  — In  an  action 
upon  a promissory  note  the  only  fact 
shewn  by  the  defendants,  an  incor- 
porated company,  as  the  basis  of  a 
defence,  was  that  they  made  the  note 
for  the  accommodation  of  one  of 
their  directors.  They  did  not  shew 
that  the  plaintiffs  were  not  holders 
for  value  in  due  course  without  no- 
tice ; while  the  plaintiffs  swore  that 
the  note  was  discounted  before  ma- 
turity in  the  usual  course  of  their 
banking  business  ; and  it  was  admit- 
ted that  one  of  the  trustees  for  the 
defendants,  who  were  insolvent,  had 
offered  to  the  plaintiffs  the  compro- 
mise of  fifty  cents  on  the  dollar, 
which  the  undoubted  creditors  were 
accepting  : — 

Held , upon  a motion  for  summary 
judgment  under  Rule  739,  that  the 
defence  alleged  was  not  founded  up- 
on any  known  facts,  but  was  mere 
guess  work,  and  unless  the  defen- 
dants paid  into  Court  a substantial 
portion  of  the  plaintiffs’  claim  as  a 
condition  of  being  allowed  to  de- 
fend, the  motion  should  be  granted. 

The  presumption  that  value  has 
been  given  may  be  done  away  with 
in  the  case  of  notes  which  have  had 
their  origin  in  actual  fraud,  but  not 
in  the  case  of  notes  made  for  the 
accommodation  of  others  ; and  even 
where  accommodation  notes  are 
made  by  an  incorporated  company, 
the  onus  of  shewing  value  is  not 
shifted  over  to  the  plaintiffs. 

Re  Peruvia  7i  Railways  Co .,  L.  R. 
2 Ch.  617,  followed. 

Millard  v.  Baddeley , W.  N.  1884, 
p.  98,  and  Fuller  v.  Alexander , 47 
L.  T.  N.  S.  443,  distinguished.  Mer- 
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chants’  National  Bank  of  Chicago  v. 
Ontario  Coal  Company,  87. 

2.  Rule  739 — Conditional  Leave 
to  Defend — Payment  into  Court — 
Discretion .] — In  an  action  to  recover 
$1,547.47  the  plaintiffs  moved  for 
summary  judgment  under  Rule  739, 
and  the  defendant  set  up  as  a de- 
fence that  the  plaintiffs  had  agreed 
to  discharge  him  upon  his  making 
an  assignment  for  the  benefit  of 
creditors  to  their  nominee.  The 
weight  of  testimony  upon  the  mo- 
tion was  against  the  existence  of 
such  an  agreement : — 

Held,  that  it  was  a proper  exercise 
of  discretion  to  require  the  defen- 
dant to  pay  $300  into  Court  as  a 
condition  of  being  allowed  to  defend. 

Dunnet  v.  Harris,  14  P.  R.  437, 
followed.  Adams  & Co.  v.  Anderson , 
157. 

3.  Rule  7JfJf  — Application  of — 
Special  Grounds  for  Relief — Sub- 
stantial Defence .] — In  two  actions 
to  recover  the  amounts  of  overdue 
promissory  notes,  motions  was  made 
by  the  plaintiffs  at  an  early  stage 
under  Rule  744  for  summary  judg- 
ments, upon  the  ground  that  the 
sheriff  had  seized  and  sold  certain 
property  of  the  defendants  under 
execution,  and  that  in  order  to  share 
in  the  distribution  of  the  proceeds 
of  sale  under  the  Creditors’  Relief 
Act,  it  was  necessary  for  the  plain- 
tiffs tohave  immediate  judgments  : — 

Held,  not  a sufficient  special 
ground  for  the  application  of  the 
Rule. 

In  answer  to  the  motions  the  de- 
fendants set  up  in  affidavits  the  de- 
fence that  there  was  an  agreement 
between  them  and  the  plaintiffs  that 
moneys  collected  on  collaterals  should 
be  applied  in  discharge  of  the  notes 
sued  on,  among  others,  and  that 
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moneys  were  so  collected  and  ap- 
plied ; but  the  agreement  was  de- 
nied by  the  plaintiffs  : — 

Held,  that  this  was  a substantial 
defence  and  ought  not  to  be  tried 
summarily  upon  affidavits. 

Leslie  v.  Poulton,  15  P.  R.  332, 
followed. 

Remarks  by  Maclennan,  J.  A., 
on  the  origin  and  application  of  Rule 
744. 

Judgments  of  Galt,  C.  J.,  and 
MacMahon,  J.,  reversed.  Molsons 
Bank  v.  Cooper  et  al , 195. 

4.  Ride  739 — Action  on  Implied 
Covenant —Land  Titles  Act,  R.  S.  0. 
ch.  116,  sec.  29 -Unconditional  Leave 
to  Defend.~\  — In  an  action  by  the 
assignee  of  a charge  registered 
against  land  under  the  Land  Titles 
Act,  R.  S.  O.  ch.  116,  to  recover 
money  due  under  the  covenant  for 
payment  implied  by  virtue  of  section 
29,  there  being  no  entry  on  the 
register  negativing  the  implication, 
the  defendant,  in  answer  to  an  ap- 
plication for  summary  judgment 
under  Rule  739,  swore  that  it  was 
clearly  understood  between  him  and 
the  original  chargees  that  the  land 
only  was  to  be  liable,  and  this  was 
corroborated  by  one  of  the  original 
chargees,  the  plaintiff,  however, 
swearing  that  she  was  a bond  fide 
purchaser  for  value  without  notice 
of  this  understanding  : — 

Held , that  there  was  a bond  fide 
contest  of  a question  to  some  extent 
novel,  which  ought  to  be  fairly  liti- 
gated in  the  usual  way,  without 
hampering  conditions  being  imposed 
on  the  defence. 

Jones  v.  Stone,  [1894]  A.  C.  124, 
followed.  Wilkes  v.  Kennedy,  204. 

5.  Rule  739 — Action  on  Foreign- 
Judgment-  Variation-  - Writ  of  Sum- 
mons— Special  Indorsement— A mend- 
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ment-Interest — Unliquidated  Dama- 
ges— Rules  2Jff,  711 — Motion  for 
Judgment — Rule  757 , Scope  of.\ — 
Where  the  plaintiff  indorsed  his 
writ  of  summons  with  a claim  for 
the  amount  of  a foreign  judgment 
and  interest,  and  after  the  issue  of 
such  wilt  and  while  a motion  for 
summary  judgment  under  Rule  739 
was  pending,  the  foreign  judgment 
was  varied  on  appeal  by  reducing 
the  amount  : — 

Held , that,  even  if  the  claim  for 
interest  did  not  stand  in  the  way, 
the  indorsement  could  not  be  amend- 
ed upon  the  motion  for  summary 
judgment  so  as  to  accord  with  the 
.foreign  judgment  as  varied,  and 
the  plaintiff’s  proper  course  was  to 
abandon  his  motion  and  move  for 
leave  to  amend  the  indorsement,  or 
to  discontinue  the  action  altogether. 

Gurney  v.  Small , [1891]  2 Q.  B. 
584,  and  Paxton  v.  Baird,  [1893] 
1 Q.  B.  139,  followed. 

Interest  upon  the  amount  of  a 
foreign  judgment  from  the  date  of 
its  entry  is  not  payable  by  contract 
nor  by  statute,  but  is  recoverable 
only  as  unliquidated  damages,  and 
cannot  be  the  subject  of  a special 
indorsement. 

And  while,  for  the  purpose  of 
obtaining  judgment  by  default,  the 
plaintiff  may  indorse  his  writ 
specially  for  a liquidated  demand 
and  also  for  a further  claim  under 
Rule  711,  yet  if  he  wishes  to  be  in  a 
position  to  move  for  summary  judg- 
ment under  Rule  739,  he  must 
bring  himself  strictly  within  Rule 
245,  as  having  indorsed  his  writ 
only  with  a claim  which  is  the  sub- 
ject of  a special  indorsement  under 
that  Rule. 

Judgment  of  the  Common  Pleas 
Division,  (see  Foreign  Judgment, 
supra ) affirmed  on  these  three  points. 

llollender  v.  Ffoulkes , 16  P.  R. 


175,  and  Munro  v.  Pike , 15  P.  R. 
164,  approved. 

Hay  v.  Johnston , 12  P.  R.  596, 
overruled. 

Huffman  v.  Doner,  ib.  492,  and 
Mackenzie  v.  Ross,  14  P.  R.  299, 
commented  on. 

Sheba  Gold  Mining  Co.  v.  Trub- 
shawe,  [1892]  1 Q.  B.  674,  and 
Wilks  v.  Wood,  ib.  684,  followed. 

Where  an  order  for  summary  judg- 
ment under  Rule  739  is  set  aside  on 
appeal,  Rule  757  cannot  be  made 
available  for  the  purpose  of  turning 
the  appeal  into  a motion  for  judg- 
ment and  granting  a yet  more  sum- 
mary judgment. 

Judgment  of  the  Common  Pleas 
Division  reversed  on  this  point. 
Solmes  v.  Stafford,  264. 

6.  Default  of  Appearance — Writ 
of  Summons — Special  Indorsement 
— Promissory  Note  — Interest  — 
Liquidated  Damages — Regularity  of 
J udgment — Nullity — Application  to 
Set  Aside  Judgment  — Laches  — 
Terms  — Amendment  — Costs.  ]-By  . 
secs.  57  and  88  of  the  Bills  of  Ex- 
change Act  the  interest  accruing  due 
after  the  date  of  maturity  of  a pro- 
missory note  is  recoverable  by  sta- 
tute as  liquidated  damages,  and  is  to 
be  calculated  at  the  rate  of  six  per 
cent,  per  annum,  in  the  absence  of  a 
special  contract  for  a different  rate. 

And  where,  in  an  action  upon  two 
promissory  notes,  the  plaintiff  by 
the  indorsement  on  the  writ  of  sum- 
mons claimed  the  principal  and  a 
definite  sum  for  interest,  without 
specifying  the  rate  or  the  dates  from 
which  it  was  calculated,  such  sum 
being  less  than  interest  at  six  per 
cent,  from  the  dates  of  maturity  : — 

Held,  a good  special  indorsement. 

London,  etc.,  Bank  v.  Clancarty , 
[1892]  1 Q.  B.  689,  and  Lawrence 
v.  Willcocks , ib.  696,  followed. 
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Ryley  v.  Master , ib.  674,  and 
Wilks  v.  Wood,  ib.  684,  distin- 
guished. 

Held , also,  that  the  indorsement 
being  regular,  the  defendant’s  non- 
appearance  was  equivalent  to  an 
admission  that  the  claim  was  correct, 
and  that  he  was  bound  to  pay  the 
whole  demand ; and  a judgment 
signed  for  default  of  appearance  was, 
therefore,  regular. 

Rodway  v.  Lucas , 10  Ex.  667, 
followed. 

Semble,  that  had  the  indorsement 
lacked  the  essentials  of  a special  in- 
dorsement, such  a judgment  would 
have  been  a nullity. 

Rogers  v.  Hunt,  10  Ex.  474,  and 
Smurthwaite  v.  Hannay,  [1894]  A. 
C.  at  p.  501,  specially  referred  to: — 

Held,  also,  that  an  application  to 
set  aside  the  judgment  (unless  upon 
terms)  was  too  late  when  made 
twelve  days  after  a seizure  by  the 
sheriff  under  execution  issued  pur- 
suant thereto,  and  after  the  defen- 
dant’s wife  had  claimed  the  goods 
seized  and  an  interpleader  order  had 
been  made  on  the  application  of  the 
sheriff,  to  the  knowledge  of  the  de- 
fendant. 

Bank  of  Upper  Canada  v.  Van- 
vochis,  2 P.  It.  382  ; Bunn  v.  Dunn , 
1U.C.L.J.  N.  S.  239 ; and  Mc- 
Kenzie v.  McNaughton,  3 P.  P.  35, 
specially  referred  to. 

If  the  defendant  desired  to  contest 
the  whole  action,  it  was  not  unrea- 
sonable that  as  a condition  of  his 
being  allowed  to  do  so,  he  should 
bring  into  Court  the  amount  of  prin- 
cipal claimed  ; but  if  his  only  objec- 
tion was  to  the  interest,  the  judgment 
might,  at  the  option  of  the  plaintiff, 
have  been  amended  by  reducing  it  by 
the  amount  claimed  for  interest,  or 
limiting  the  defence  accordingly. 

Costs  withheld  from  the  successful 
respondent  where  the  objection  as  to 
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laches  was  substantiated  by  affidavits, 
filed  for  the  first  time  in  the  Court 
of  Appeal.  Me  Vicar  v.  McLaughliny 
450. 

See  Costs,  etc.,  13  — Foreign 
Judgment — Writ  of  Summons,  1,  4. 


SURETY. 

See  Recognizance. 


TAXATION  OF  COSTS. 

See  Costs,  etc.,  6,  7,  11,  13,  19, 
22,  23,  25,  29,  33,  34. 


TENDER. 

See  Pleading,  1. 


THIRD  PARTY. 

See  Costs,  etc.,  18 — Indemnity. 


TIME. 

See  Appeal,  1,  2 — Arbitration 
and  Award,  1— Costs,  etc.,  12,  24 
— County  Court  Appeal,  1.  2 — 
Jury,  1,  2 — Jury  Notice,  1,  2 — 
Pleading,  6— Solicitor  and  Client, 
2 — Solicitor’s  Lien  — Writ  of 
Summons,  1,  2,  3. 


TRIAL. 

1.  Stay  of- — Appeal  from  Order 
Directing  New  Trial.] — The  Court 
may  in  a proper  case  stay  the  trial 
of  an  action  pending  an  appeal  to 
the  Court  of  Appeal  from  an  order 
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directing  a new  trial,  but  only  under 
special  circumstances. 

It  is  not  a ground  for  a stay  that 
in  the  event  of  the  appeal  being  suc- 
cessful the  costs  of  the  new  trial  will 
be  thrown  away,  and  that  one  party 
will  be  in  danger  of  losing  such  costs, 
the  other  not  being  a person  of 
means  • and  it  is  not  desirable  that 
the  trial  should  be  delayed,  to  the 
possible  prejudice  of  a party  by  the 
loss  of  testimony.  Arnold  v.  Toronto 
Railway  Company , 394. 

2.  Stay  of— Appeal  from  Order 
Directing  New  Trial.']— A second 
trial  of  an  action  was  stayed  pend- 
ing an  appeal  to  the  Court  of  Ap- 
peal from  the  order  directing  such 
trial,  where  the  principal  question 
upon  the  appeal  was  as  to  the  pro- 
per method  of  trial,  and  the  appel- 
lants had  been  diligent  in  prosecu- 
ting the  appeal  and  there  was  no 
suggestion  of  any  possible  loss  of 
testimony. 

Arnold  v.  Toronto  Railway  Co., 
16  P.  R.  394,  distinguished.  Haist 
y.  Grand  Trunk  R.  W.  Co.,  448. 

See  Jury,  1,  2 — Venue,  2,  5. 


TRIAL  JUDGE. 

See  Costs,  etc.,  1,  2,  5. 


TRUSTS  AND  TRUSTEES. 

See  Costs,  etc.,  9. 


UNDERTAKING. 

See  Appeal,  5 — Interim  Injunc- 
tion— Writ  of  Summons,  6. 


VACATION,  CHRISTMAS. 

See  Pleading,  6. 


VENUE. 

1.  Change  of  — County  Court 
A ction  — Rule  1260  — A ppeal  from 
Master  in  Chambers  — Judge  in 
Chambers  — Divisional  Court  — 
Cause  of  Action  — Convenience — 
Witnesses.]  — Where  an  application 
is  made  to  the  Master  in  Cham- 
bers, under  Pule  1260,  to  change 
the  place  of  trial  in  a County  Court 
action,  no  appeal  lies  from  his 
order  thereon  to  a Judge  in  Cham- 
bers ; and  no  appeal  lies  from  the 
decision  of  a Judge  in  Chambers 
to  a Divisional  Court. 

The  action  was  for  damages  for 
breach  of  contract,  and  the  breach 
was  at  Pembroke,  which  the  plain- 
tiff named  as  the  place  of  trial.  The 
defendant  moved  to  change  it  to 
Toronto  : — 

Held,  that  the  action  would  be 
more  conveniently  tried  at  Pem- 
broke, and  the  plaintiff  should  be 
allowed  to  retain  the  venue  there, 
although  the  defendant  swore  that 
he  had  a much  larger  number  of 
witnesses  at  Toronto  than  the  plain- 
tiff had  at  Pembroke.  McAllister 
v.  Cole,  105. 

2.  Change  of — Expediting  Trial 
— Illness  of  Witness — Costs.] — The 
place  of  trial  of  an  action  may  be 
changed  for  the  purpose  of  expe- 
diting the  trial. 

And  where  the  plaintiffs  named 
Barrie  as  the  place  of  trial,  and  the 
defendants  had  it  changed  toToronto, 
and,  through  no  fault  of  the  parties, 
the  action  was  not  tried  at  the  spring 
Sittings  there,  nor  at  Barrie  under 
an  alternative  order,  it  was,  on  the 
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application  of  the  plaintiffs,  changed 
to  Bracebridge,  where  a summer 
Sittings  had  been  appointed,  a 
witness  for  the  plaintiffs  being  so 
dangerously  ill  that  he  might  die 
at  any  moment,  and  there  being 
no  summer  Sittings  at  Toronto  or 
Barrie. 

Costs  were  not  given  against 
the  plaintiffs,  as  they  were  not  in 
fault. 

Bleakley  v.  Easton , 9 U.  C.  L.  J. 
0.  S.  23  ; Mercer  v.  Voght,  4 U. 
C.  L.  J.  O.  S.  47  ; and  McDonnell 
v.  Provincial  Ins.  Co.,  5 U.  C.  L.  J. 
O.  S.  186,  specially  referred  to. 
Mercer  Co.  ( Limited ) v.  Massey- 
Harris  Co.  ( Limited ) et  al.,  171. 

3.  Change  of—Convenience — Onus 

— Witnesses,] — The  plaintiff  has  the 
right  to  select  the  place  of  trial  of 
the  action,  and  the  onus  is  upon  the 
defendant  to  shew  that  the  prepon- 
derance of  convenience  is  against  the 
place  so  selected. 

Per  Meredith,  C.  J. — It  would 
be  more  satisfactory  if  the  practice 
were  that  primd  facie  the  action 
should  be  tried  in  the  county  where 
the  cause  of  action  arose,  leaving  the 
onus  upon  the  plaintiff  to  shew  a 
preponderance  in  favour  of  the  place 
« selected  by  him  ; but  the  contrary 
practice  is  well  settled. 

Per  Rose,  J. — The  Court  will  not, 
upon  an  application  to  change  the 
venue,  enter  into  an  inquiry  as  to 
the  personal  inconvenience  of  wit- 
nesses. Standard  Drain  Pipe  Com- 
pany of  St.  John’s,  P.Q.,  v.  Town  of 
Fort  William,  404. 

4.  Change  of— Convenience- Appeal 

— New  Material — Change  of  Circum- 
stances!]— The  plaintiff’s  right  to 
select  the  place  of  trial  is  not  lightly 
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to  be  interfered  with,  where  it  has 
not  been  vexatiously  chosen. 

And  where  the  defendants  in 
moving:  to  change  the  venue  to  the 
county  where  the  cause  of  action 
arose  did  not  shew  a considerable 
preponderance  of  convenience  in 
favour  of  the  change,  their  applica- 
tion was  refused;  and  the  refusal  was 
affirmed  on  appeal  to  a Divisional 
Court : — 

Held,  also,  that  the  appeal  must 
be  dealt  with  on  the  facts  as  they 
were  exhibited  before  the  Master 
and  Judge  in  Chambers,  although 
since  their  orders  the  trial  had  been 
postponed  from  the  spring  to  the 
autumn ; the  Court  ought  not  to 
look  at  new  material,  nor  listen  to 
suggestions  of  possible  changes,  un- 
less, in  a proper  case,  to  allow  a new 
substantive  application  to  be  made. 
Holliday  v.  Township  of  Stanley, 
493. 

o.  Change  of— Cause  of  Action — 
Residence  of  Parties — 58  Viet.  ch. 
18,  sec.  21  ( 0.)—-“  Good  Cause.”] — 
By  sec.  21  of  58  Yict.  ch.  13  (O.)  it 
is  provided  that  every  action  in  the 
High  Court  shall  be  tried  in  the 
county  in  which  the  cause  of  action 
arises,  in  case  all  the  parties  reside 
in  that  county,  provided  that,  “for 
good  cause  shewn,”  a Judge  may 
order  the  action  to  be  tried  in  an- 
other county  : — 

Held,  that  this  applied  to  an  action 
pending  before  it  was  passed  ; and 
that  where  the  cause  of  action  arose 
and  all  the  parties  resided  in  one 
county,  a very  strong  case,  which  had 
not  here  been  made  out,  would  have 
to  be  made  before  a trial  in  another 
county  would  be  ordered.  I ollard 
v.  Wright  et  al.,  505. 


See  Writ  of  Summons,  3. 
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VERDICT. 

See  Jury,  1,  2. 


WAIVER. 

See  Costs,  etc.,  12. 


WATER  PRIVILEGE. 

See  Costs,  etc.,  25. 


WILL. 

See  Costs,  etc.,  15. 


WINDING-UP  PROCEEDING. 

See  Costs,  etc.,  35. 


WORDS. 

“ Action  Commenced ” in  Bide 
445-] — See  Parties,  1. 

“ Action  ” in  Rule  6 41  (c).] — See 
Interpleader,  3. 

“ And  Co.”  in  the  style  of  cause  in 
action.'] — See  Parties,  2. 

“ Christmas  Vacation  ” in  Rule  484, 
as  amended  by  Rule  1331.] — See 
Pleading,  6. 

“ Every  reference , inquiry , exami- 
nation, or  other  special  matter”  in 
Tariff  B.] — See  Costs,  etc.,  7. 

“ Execution”  in  R.  S.  0.  ch.  41 > 
sec.  3.] — See  Appeal,  2. 

“ Final  disposition  of  action 
meaning  of  where  injunction  granted 
until, etc.] — See  Interim  Injunction. 


“ For  good  cause  shewn  ” in  Rule 
1170.] — See  Costs,  etc.,  1. 

“ From  some  other  cause  ” in  Rule 
1233.]— See  Sheriff. 

uGood  cause”  in  Rule  1170.] — See 
Costs,  etc.,  14. 

“ Good  cause  shewn  ” in  Rule 
1170.] — See  Costs,  etc.,  1. 

“ Good  cause  shewn  ” in  5 8 Viet.  ch. 
13,  sec.  21  (0.)]. — See  Venue,  5. 

“ Indemnity”  in  Rule  328 , as  amen- 
ded by  Rule  1313.] — See  Indemnity. 

“ Involves  a criminal  charge  ” in 
R.  S.  0.  ch.  57,  sec.  9.] — See  Costs, 
etc.,  20,  21. 

“ Matter”  in  Rule  566.] — See 
Arbitration  and  Award,  2. 

“ Necessary  for  the  purposes  oj 
justice”  in  Rule  566.] — See  Dis- 
covery, 3. 

“ No  reasonable  answer  ” in  Rule 
1322  (387). J — See  Pleading,  6. 

“ Other  cases  where  all  parties 
agree  that  the  same  may  be  heard  be- 
fore a Divisional  Court  ” in  Rule 
219.] — See  Appeal,  4. 

“ Party  affected  ” in  Rule  536.] — 
See  Attachment  of  Debts,  2. 

“ Plaintiff  ” in  Rule  381.] — See 
Pleading,  5. 

“ Process  ” in  R.  S.  0.  ch.  70, 
sec.  1.] — See  Arrest,  1. 

“ Real  matter  in  dispute  ” in 
Rule  445-] — See  Parties,  1. 

“ Reference  by  rule,  order,  or  sub- 
mission” in  R.  S.  0.  ch.  53,  sec.  49 .] 
— See  Arbitration  and  Award,  2. 
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“ Shall  submit  to  be  examined  by  a 
duly  qualified  'practitioner  ” in  5j 
Viet.  ch.  11  ( 0.).] — See  Discovery, 
7. 

“ Special  circumstances  ” in  Solici- 
tors' Act.~\  — See  Solicitor  and 
Client,  2. 

“ Tort  committed  within  the  juris- 
diction ” in  Rule  271  (e),  as  amended 
by  Rule  1309. ] — See  Writ  of  Sum- 
mons, 9. 

“ Trivial  or  Frivolous ” in  R.  S.  0. 
ch.  57 , sec.  9.] — See  Costs,  etc.,  21. 

“ Within  Ontario  ” in  Rule  935.] — 
See  Attachment  of  Debts,  1. 

“ Pending  ” in  sec.  683,  Criminal 
Code.] — See  Evidence,  5. 


WRIT  OF  SUMMONS. 

1.  Amendment — Time  for  Appear- 
ance— Service  — Judgment  for  De- 
fault — Irregularity.  ] — A writ  of 
summons  issued  for  service  out  of 
the  jurisdiction  required  an  appear- 
ance thereto  to  he  entered  within 
eight  weeks  after  service,  inclusive 
of  the  day  of  service.  The  plaintiffs 
obtained  an  order  shortening  the 
time  for  appearance  to  ten  days,  not 
specifying  whether  inclusive  or  ex- 
clusive of  the  day  of  service,  and 
amended  the  writ  under  order  by 
merely  substituting  “ten  days”  for 
“ eight  weeks.”  The  writ  as  amen- 
ded was  served  and  the  order  with 
it,  on  the  27th  January.  On  the 
6th  February  following  judgment 
was  signed  for  default  of  appear- 
ance : — 

Held , that  the  judgment  was  irreg- 
ular ; for  the  writ  was  not  amended 
in  accordance  with  the  order,  and 
the  latter  must  govern  ; and  accord- 


ing to  its  terms,  having  regard  to 
Rule  474,  the  ten  days  were  to  be 
reckoned  exclusively  of  the  day  of 
service,  and  the  defendants  had  the 
whole  of  the  6th  February  to  appear. 
Bank  of  British  North  America  v. 
Hughes  et  al.,  61. 

2.  Extending  Time  for  Service — 
Rule  238  ( a ) — Ex  Parte  Order — 
Motion  to  Set  Aside — Time — Rule 
536 — Material  on  Motion — Merits — 
Statute  of  Limitations.]  — An  action 
upon  a promissory  note  payable  on 
the  4th  November,  1885,  was  begun 
on  the  31st  October,  1891.  The 
writ  of  summons  not  having  been 
served,  an  order  was  made  on  the 
28th  October,  1892,  on  the  ex  parte 
application  of  the  plaintiff,  under 
Rule  238  (a),  that  service  should  be 
good  if  made  within  twelve  months. 
The  writ  together  with  this  order 
and  an  order  of  revivor — the  origi- 
nal plaintiff  having  died  in  the  mean- 
time— was  served  on  one  of  the  de- 
fendants on  the  2nd  August,  1893. 
On  the  12th  September,  1893,  the 
defendant  who  had  been  served 
moved  before  the  local  Judge  who 
made  the  order  of  28th  October, 
1892,  to  set  it  aside,  which  he  re- 
fused to  do  : — 

Held,  reversing  the  decision  of 
Galt,  C.  J.,  in  Chambers,  that  the 
local  Judge  was  right ; for  the  time 
for  moving  under  Rule  536  had  ex- 
pired and  had  not  been  extended ; 
and  certain  correspondence  relied  on 
as  shewing  an  agreement  to  extend 
the  time,  had  not  that  effect. 

The  validity  of  the  ex  parte  order 
did  not  depend  solely  upon  whether 
the  affidavit  upon  which  it  was  made 
was  sufficient  to  support  it ; the 
motion  to  set  it  aside  was  a substan- 
tive motion  supported  by  affidavits ; 
and  the  plaintiff  was  at  liberty  to 
answer  the  motion  by  shewing  new 
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matter  in  support  of  the  original 
order. 

And  upon  the  material  before  the 
local  Judge  his  refusal  to  set  aside 
his  order  was  right  upon  the  merits. 
Cairns  v.  Airth  et  al.,  100. 

3.  Provisional  Judicial  Districts 
— Shortening  Time  for  Appearance 
— Jf7  Viet.  ch.  lj,  sec.  7 ( 0.) — Rules 
3,  275  (a),  Jf85 — Local  Venue — 
A ction  of  Ejectment — 57  Viet.  ch.  32, 
sec.  3(0.) -Rule  653.]— The  effect 
of  Rule  275  ( a ) is  to  supersede  sec- 
tion 7 of  47  Yict.  ch.  14  (O.),  and 
to  incorporate  its  provisions  into  the 
Rules,  and  the  former  practice,  being 
inconsistent  with  the  Rules,  is  super- 
seded by  the  provisions  of  Rule  3 ; 
and  therefore  there  is  now  power, 
under  the  provisions  of  Rule  485,  to 
abridge  the  time  for  appearance  to  a 
writ  of  summons  issued  in  the  dis- 
trict of  Algoma  or  Thunder  Bay. 

The  indorsement  on  a writ  of 
summons,  issued  in  the  district  of 
Thunder  Bay  after  the  passing  of 
57  Yict.  ch.  32  (O.),  shewed  that  the 
claim  was  for  cancellation  of  a lease 
of  a mining  location  in  the  district 
of  Rainy  River,  for  possession  of  the 
location,  and  for  an  injunction  re- 
straining the  defendant  from  enter- 
ing thereon  : — 

Held , that  the  action  was  not  one 
of  ejectment  within  the  meaning  of 
Rule  653,  and  therefore  the  venue 
was  not  local,  and  it  was  not  neces- 
sary that  the  writ  should  be  issued 
by  the  local  Registrar  at  Rat  Portage 
under  section  3 of  the  Act.  Kendell 
v.  Ernst , 167. 

4.  Special  Indorsement — Interest 
— U nliquidated  Demand— S ummary 
Judgment  for  Liquidated  Portion  of 
Demand— Rules  24.5,  705,  711,  739.] 
— Where  a writ  of  summons  was 
indorsed  to  recover  the  amount  of  a 
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foreign  judgment,  together  with  in- 
terest from  the  date  thereof  until 
judgment : — 

Held,  that  the  claim  for  interest 
was  for  an  unliquidated  amount,  and 
the  two  claims  together  did  not  con- 
stitute a good  special  indorsement 
within  Rule  245  : — 

Held,  also,  that  the  plaintiff  was 
not  entitled  upon  such  indorsement 
to  a summary  judgment  under  Rule 
739  for  the  amount  of  the  foreign 
judgment  only,  with  liberty  to  pro- 
ceed for  the  interest ; for  that  Rule 
is  not  applicable  where  there  is  a 
claim  for  a liquidated  demand  joined 
to  one  for  unliquidated  damages. 

Rules  245,  705,  711,  and  739  con- 
sidered. 

Solmes  v.  Stafford,  16  P.  R.  78, 
followed. 

Hay  v.  Johnston,  12  P.  R.  596, 
not  followed.  Hollender  v.  Ffoulkes , 
175. 

5.  Service  out  of  Jurisdiction — 
Rule  271  ( e ) — Breach  of  Contract 
within  J urisdiction — Letter.] — The 
defendants,  resident  in  the  Province 
of  Quebec,  there  wrote  and  posted  to 
the  plaiutiff  in  Ontario  a letter  put- 
ting an  end  to  a contract  of  hiring 
entered  into  in  Quebec  between  the 
parties  : — 

Held,  in  an  action  for  wrongful 
dismissal,  that  the  breach  of  the 
contract  occurred  in  Quebec,  the  re- 
ceipt of  the  letter  by  the  plaintiff 
not  being  the  breach,  but  only  evi- 
dence of  it ; and  service  of  the  writ 
of  summons  on  the  defendants  in 
Quebec  could  not  be  allowed  under 
Rule  271  (e). 

Cherry  v.  Thompson , L.  R.  7 Q. 
B.  573,  followed.  Offord  v.  Bresse 
et  al.,  332. 

6.  Service  out  of  Jurisdiction — 
Ride  271  (e) — Breach  of  Contract 
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within  Jurisdiction  — Letter — Evi- 
dence-Undertaking.] — Where  a con- 
tract of  hiring  is  made  within  the 
Province  of  Ontario,  and  the  work 
thereunder  is  to  be  done  there,  the 
commission  therefor  will  be  pay- 
able there. 

Hoerler  v.  Hanover , etc.,  Works, 
10  Times  L.  R.  22,  and  Robey  v. 
Snaefell  Mining  Co.,  20  Q.  B.  D. 
152,  referred  to. 

If  the  contract  is  ended  by  letter 
sent  from  another  Province,  quaere 
whether  this  indicates  that  the 
breach  complained  of  was  out  of  the 
Province. 

And  where,  upon  a motion  to  set 
aside  service  of  a writ  of  summons 
on  defendants  resident  out  of  the 
jurisdiction  in  an  action  for  breach 
of  such  contract  of  hiring,  there  was 
conflicting  evidence  as  to  whether 
the  discharge  of  the  plaintiff  from 
the  defendants  service  was  by  letter 
or  by  the  act  of  an  agent  of  the  de- 
fendants within  the  Province,  the 
plaintiff  was  allowed  to  proceed  to 
trial  upon  his  undertaking  to  prove 
at  the  trial  a cause  of  action  within 
Rule  271  {e).  Bell  v.  Villeneuve  & 
Co.,  413. 

7.  Service  out  of  Jurisdiction — 
Rules  271  (e),  1309 — Malicious 
Prosecution — Arrest  in  Ontario .] — 
Criminal  proceedings  begun  in  the 
Province  of  Quebec,  under  which 
the  plaintiff  was  arrested  in  the 
Province  of  Ontario  and  taken  to 
Montreal,  where  he  was  discharged, 
constitute,  in  effect,  one  entire  tort ; 


and  service  of  a writ  out  of  this 
Province  in  an  action  therein 
for  malicious  prosecution,  founded 
thereon,  will  not  be  allowed  under 
Rule  1309,  amending  Rule  271  (s). 
Oligny  v.  Beauchemin  et  al.,  508. 

8.  Foreign  Corporation  — Service 
on  Agents  in  Province-Foreign  Con- 
tract — Jurisdiction  — Special  Ap- 
pearance— Rule  286 .] — Where  there 
is  a grave  question  as  to  jurisdiction 
of  the  Courts  of  this  Province  in  an 
action  on  a contract  entered  into  in 
a foreign  country,  a special  appear- 
ance under  protest  or  conditionally 
may  be  permitted  under  Con.  Rule 
286,  and  the  defence  of  want  of 
jurisdiction  may  be  subsequently 
raised  by  the  pleadings.  Howland 
et  al.  v.  Insurance  Company  of  Forth 
America,  514. 

9.  Service  out  of  Jurisdiction — 
Rules  271  ( e ),  1309 — “Tort” — Pre- 
ferential Transfer  of  Goods — Action 
to  Set  Aside .] — An  action  by  an 
assignee  under  R.  S.  O.  ch.  124 
against  persons  residing  in  the  Pro- 
vince of  Quebec  to  set  aside  a trans- 
fer of  goods  effected  in  this  Province, 
as  a fraudulent  preference,  which 
goods  have  afterwards  been  removed 
to  Quebec,  is  founded  on  a “ tort 
committed  within  the  jurisdiction,” 
within  the  meaning  of  Rule  271  ( e ), 
as  amended  by  Rule  1309.  Clark- 
son v.  Dupre  et  al.,  521. 

See  Costs,  13 — Foreign  Judg- 
ment— Summary  Judgment,  5,  6. 
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Amendments  and  Additions  to  the  Consolidated 
Rules  since  those  Published  in  Yol.  15, 
Practice  Reports. 

17th  February,  1894. 

1278.  — 6665.  All  non-jury  cases  pending  in  any  of  the 
Divisions  of  the  High  Court  which  are  to  he  tried  in 
Toronto,  are  to  be  entered  for  trial  with  the  Clerk  of 
Records  and  Writs,  with  whom  the  Record  shall  be  left  as 
prescribed  by  Rule  664. 

1279.  Rule  545  is  hereby  amended  by  striking  out  the 
words  “ Clerk  of  Records  and  Writs  ” and  inserting  in  lieu 
thereof  the  words  “ Clerk  in  Chambers.” 

1280.  — 24a.  All  papers  relating  to  proceedings  in  the 
weekly  Court  in  all  Divisions  are  to  be  filed,  with  the 
Clerk  of  Records  and  Writs,  not  later  than  the  day  preced- 
ing that  upon  which  they  are  intended  to  be  used. 

24th  March,  1894,  and  23rd  June,  1894. 

To  come  into  force  1st  September,  189 J. 

1281.  Rule  2 is  amended  by  adding  thereto  the  following 
words  : — 

“ (a)  The  words  ‘ County  Court,’  where  they  appear  in 
the  Consolidated  Rules,  shall  include  District  Court.” 

1282.  Rule  11  is  hereby  amended  by  adding  thereto  the 
following  words,  “ and  shall  also  sign  and  issue  certificates 
of  lis  pendens  under  his  seal  of  office,  when  required  to  do 
so  on  issuing  the  writ  of  summons.” 
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1283.  Rule  12  is  hereby  amended  by  adding  thereto  the 
words,  “ or  supplied  by  him  to  other  officers.” 

1284.  Rule  15  is  hereby  amended  by  inserting  after  the 
word,  “ summons,”  the  words  “ and  prcecipes  for  certificates 
of  lis  'pendens .” 

1285.  Rule  18  is  hereby  amended  by  inserting  after  the 
words  “ Deputy  Registrars  ” wheresoever  they  occur  in  the 
said  Rule,  the  words,  “ and  Deputy  Clerks  of  the  Crown.” 

1286.  Rule  28,  clause  ( d ) is  hereby  amended  by  inserting 
after  the  words  “ County  of  York,”  the  words  “ or  Registrar 
sitting  personally,  or  by  deputy,”  and  by  adding  after  the 
word  “ assize  ” in  the  second  line,  the  words  “ or  sittings  of 
the  Court.” 

Master  in  Chambers. 

1287.  Rule  30  is  rescinded  and  the  following  substituted 
therefor : — 

“ 30.  The  Master  in  Chambers,  in  regard  to  all  actions 
and  matters  in  the  High  Court,  including  proceedings  in 
the  nature  of  quo  warranto  under  The  Municipal  Act , 
shall  be,  and  hereby  is,  empowered  and  required  to  do  all 
such  things,  transact  all  such  business,  and  exercise  all  such 
authority  and  jurisdiction  in  respect  to  the  same,  as*  by 
virtue  of  any  statute,  or  by  the  rules  or  practice  of  the 
Superior  Courts,  or  any  of  them,  respectively,  were  at  the 
time  of  the  passing  of  the  Acts  33  Viet.  (0.)  cap.  11,  37 
Viet.  (O.)  cap  7 and  The  Ontario  Judicature  Act,  1881 — 
or  are  now  done,  transacted,  or  exercised  by  any  Judge  of 
the  said  Courts  sitting  at  Chambers,  save  and  except  in 
respect  to  the  matters  following : — 

(1)  All  matters  relating  to  criminal  proceedings,  or  the 
liberty  of  the  subject ; 

(2)  Appeals  and  applications  in  the  nature  of  Appeals ; 

(3)  Proceedings  as  to  Lunatics  under  the  Revised  Statutes 
of  Ontario,  chapter  54,  sections  5,  6,  7,  8,  9,  17  and  18,  and 
chapter  44,  section  140  ; 
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(4)  Applications  to  arrest ; 

(5)  Petitions  for  advice  under  the  Revised  Statutes, 
chapter  110,  section  34. 

(6)  Applications  as  to  the  custody  of  infants  under  the 
Revised  Statutes,  chapter  137,  section  1 ; 

(7)  Applications  as  to  leases  and  sales  of  settled  estates  ; 
to  enable  minors,  with  the  approbation  of  the  Court,  to 
make  binding  settlements  of  their  real  and  personal  estate 
on  marriage  ; and  in  regard  to  questions  submitted  for  the 
opinion  of  the  Court  in  the  form  of  special  cases  on  the 
part  of  such  persons  as  may  by  themselves,  their  committees, 
or  guardians,  or  otherwise,  concur  therein  ; 

(8)  Opposed  applications  for  Administration  Orders ; 

(9)  Opposed  applications  respecting  the  Guardianship  of 
the  person  and  property  of  Infants  ; 

(10)  Applications  for  Prohibition,  Mandamus  or  Injunc- 
tion. 

(11)  Proceedings  as  to  Partition  and  sale  of  Real  Estate, 
under  the  Revised  Statutes,  chapter  104. 

(12)  Extending  the  time  for  appealing  to  the  Divisional 
Court,  or  the  Court  of  Appeal,  before,  or  after  the  time 
limited  for  that  purpose  has  expired. 

(13)  Appeals  from  Judges  of  County  Courts,  or  Local 
Masters,  or  in  respect  of  any  other  matter  which  by  these 
Rules  is  expressly  required  to  be  done  by  a Judge  of  the 
High  Court. 

(14)  The  payment  of  money  out  of  Court,  or  dispensing 
with  payment  of  money  into  Court,  in  administration  and 
partition  matters. 

(15)  Making  an  order  for  taxed  costs  in  lieu  of  commis- 
sion under  the  provisions  of  Rule  1187. 

(16)  Striking  out  a jury  notice  except  for  irregularity. 

(17)  And  except  (unless  by  consent  of  the  parties)  in 
respect  of  the  following  proceedings  and  matters,  that  is 
to  say : 
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(а)  The  removal  of  causes  from  Inferior  Courts,  other 

than  the  removal  of  judgments  for  the  purpose 

of  having  execution. 

(б)  The  referring  of  causes  under  the  Revised  Statutes, 

chapter  44,  ss.  101,  102  ; and  chapter  53,  ss.  1,  2. 

( c ) Reviewing  taxation  of  costs,  except  as  provided  in 

Rule  854. 

(d)  Staying  proceedings  after  verdict,  or  on  judgment 

after  trial  or  hearing  before  a Judge. 

1288.  Rule  40  is  hereby  amended  by  adding  thereto  the 
following  words  : 

“ ( a ) The  report  of  a Referee  may  be  filed  by  any  party 
forthwith  after  the  same  shall  have  been  made,  in  the  same 
manner  as  the  report  of  a Master,  and  shall  have  the  effect 
of,  and  be  subject  to  all  the  incidents  of,  a report  of  a 
Master  as  regards  confirmation,  appealing  therefrom, 
motions  thereupon,  and  otherwise.’’ 

1289.  Rule  41  is  hereby  rescinded  and  the  following  is 
substituted  therefor  : 

“ 41.  The  Judge  of  every  County  Court  other  than  the 
County  Court  of  York,  shall,  in  all  actions  brought  in  his 
County,  and  in  interpleader  proceedings  where  the  goods 
in  respect  of  which  interpleader  is  sought  are  situate  in  his 
County  have  concurrent  jurisdiction  with  and  the  same 
power  and  authority  as  the  Master  in  Chambers  in  all  pro- 
ceedings now  determined  in  Chambers  at  Toronto,  except 
that  the  authority  of  such  J udge  shall  not  extend  to  pro- 
ceedings in  the  nature  of  a quo  warranto  under  The 
Municipal  Act,  or  to  the  payment  of  money  out  of  Court 
(except  as  provided  by  Rule  1164),  or  dispensing  with  pay- 
ment of  money  into  Court,  in  any  action  or  matter,  or  to 
appeals  from  the  Taxing  Officers  in  Toronto  pending  taxa- 
tion, or  to  making  an  order  for  the  sale  of  infants’  estates.” 
48  Y.  c.  13,  s.  21.  J.  A.  Rule  584. 
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1290.  Rule  137  is  amended  by  adding  thereto  the  fol- 
lowing : 

“ (a)  Where,  by  a report,  any  money  in  Court  is  found 
to  belong  to  infants,  the  Master  shall  require  proper  evi- 
dence of  the  age  of  the  infants  to  be  given  before  him,  and 
shall  in  his  report  state  the  date  of  birth  and  age  at  the 
time  of  his  report  of  each  of  such  infants  or  shall  certify 
specially  his  reason  for  not  so  doing.  This  Rule  shall  also 
apply  to  infancy  proceedings.” 

1291.  Rule  138  is  rescinded  and  the  following  substituted 
therefor : 

“ 138.  Every  Local  Master  who  does  not  practise  as  a 
Barrister  or  Solicitor,  and  who  has  not  taken  out  certifi- 
cates to  practise,  shall,  in  addition  to  his  other  powers  as 
Local  Master,  have  in  all  actions  brought  in  his  County 
and  in  interpleader  proceedings  when  the  goods  in  respect 
of  which  the  interpleader  is  sought  are  situated  in  his 
County  concurrent  jurisdiction  with,  and  the  same  power 
and  authority  as,  the  Master  in  Chambers,  in  all  proceed- 
ings now  taken  in  Chambers  at  Toronto,  except  that  the 
authority  of  such  Local  Masters  shall  not  extend  to  pro- 
ceedings in  the  nature  of  a quo  warranto  under  The  Muni- 
cipal Act,  or  to  payment  of  money  out  of  Court,  or  dis- 
pensing with  payment  into  Court,  or  to  appeals  from  the 
Taxing  Officers  at  Toronto  pending  taxation  ; or  to  making 
an  order  for  sale  of  infants’  estates.” 

1292.  Rule  146  is  amended  by  striking  out  the  words 
“ bank  interest  ” in  the  second  line,  and  by  substituting 
therefor  the  words  “ interest  allowed  by  the  Court.” 

1293.  Rule  163  is  amended  by  striking  out  the  words 
“ Cayuga,  or  Sault  Ste.  Marie.” 

1294.  Rule  165  is  rescinded  and  the  following  substi- 
tuted therefor : 

“ 165.  Money  required  to  be  paid  into  Court  may  be 
paid  into  the  Canadian  Bank  of  Commerce,  or  any  char- 
tered Bank  being  its  agent  in  this  Province.” 
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1295.  Rule  167  is  rescinded  and  the  following  substi- 
tuted therefor : 

“ 167.  The  person  applying  for  the  direction  is  to  leave 
a praecipe  therefor  in  the  form  No.  112  in  the  Appendix, 
and  is  to  leave  with  the  officer  issuing  the  direction  the 
judgment  or  order  or  certified  copy  thereof  under  which 
the  money  is  payable,  and  in  case  the  direction  is  obtained 
elsewhere  than  in  Toronto,  he  shall  also  leave  the  necessary 
postage  for  the  transmission  of  the  documents  to  the 
Accountant.” 

1296.  Rule  168  is  amended  by  strking  out  the  word 
“ forthwith  ” and  substituting  therefor  the  words  “ on  the 
same  day.” 

1297.  Rule  171  is  amended  by  striking  out  the  words 
“ Cayuga  or  Sault  Ste.  Marie.” 

1298.  Rule  173  is  amended  by  striking  out  the  words 
“ Cayuga  or  Sault  Ste.  Marie.” 

1299.  Rule  174  is  amended  by  striking  out  the  words 
“ prior  to  ” and  substituting  the  word  “ during  ” ; and  by 
striking  out  the  word  “ twentieth  ” and  substituting  the 
word  “ thirtieth.” 

1300.  Rule  175  is  amended  by  adding  thereto  the  follow- 
ing clause  : 

“ (a)  In  case  of  the  unavoidable  absence  of  the  Account- 
ant, or  Chief  Clerk  in  the  Accountant’s  Office,  a Judge  of 
the  High  Court  may  authorize  any  other  officers  to  sign  or 
initial  cheques  in  the  place  of  the  Accountant  and  Chief 
Clerk  respectively. 

1301.  Rule  176  is  amended  by  striking  out  the  word 
“ file  ” and  substituting  therefor  the  word  “ leave.” 

1302.  Rule  177  is  rescinded  and  the  following  substi- 
tuted therefor  : 
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“ 177.  Orders  dispensing  with  payment  of  money  into 
Court  or  certified  copies  thereof  are  in  all  cases  to  be  left 
with  the  Accountant  forthwith  after  entry  thereof.” 

1303.  Rule  202  is  amended  by  striking  out  the  word 
“ enter  ” in  the  seventh  line  and  substituting  therefor  the 
words  “ cause  to  be  entered,”  and  by  striking  out  the  word 
“ make  ” in  the  last  line  and  substituting  therefor  the 
words  “ cause  to  be  made.” 

1304.  Rule  203  is  amended  by  striking  out  the  word 
“ enter  ” and  substituting  therefor  the  words  “ cause  to  be 
entered.” 

1305.  Rule  217  as  amended  by  Rule  1268  is  rescinded 
and  the  following  substitued  therefor  : 

“ 217.  The  Divisional  Court  of  the  Chancery  Division 
shall  hold  sittings  commencing  on  the  third  Thursday  in 
February,  the  last  Monday  in  May  and  the  first  Thursday 
in  December  in  each  year.” 

1306.  Rule  219  is  amended  by  adding  thereto  the  words  : 

“ Motions  to  vary  or  set  aside  judgments  entered  at  the 

trial.” 

1307.  Rule  233  is  rescinded  and  the  following  substi- 
tuted therefor : 

“ 233.  Every  writ  shall  bear  date  on  the  day  on  which 
the  same  is  issued,  and  shall  be  tested  in  the  name  of  the 
President  of  the  High  Court  of  Justice  ; and  every  writ  of 
summons  shall  require  the  defendant  to  appear  thereto  in 
ten  days  after  service  including  the  day  of  service,  if  the 
service  is  to  be  made  in  Ontario,  except  as  provided  by 
Rule  275  as  amended.” 

1308.  — 237 a.  Where  a writ,  of  which  production  is  neces- 
sary, has  been  lost,  the  Court  or  a Judge,  upon  being 
satisfied  of  the  loss  and  of  the  correctness  of  a copy  thereof, 
may  order  that  such  copy  shall  be  sealed  and  served  in  lieu 
of  the  original  writ. 


Vlll 


RULES. 


1309.  Rule  271  is  rescinded  and  the  following  substi- 

<n 

tuted  therefor : 

Service  out  of  the  Jurisdiction. 

“ 271. — (1)  Service  out  of  the  jurisdiction  of  a writ  of 
summons  or  notice  of  a writ  of  summons  may  be  allowed 
by  the  Court  or  a Judge  whenever  : — 

(a)  The  whole  subject-matter  of  the  action  is  land 

situate  within  the  jurisdiction  (with  or  without 
rents  or  profits) ; or 

(b)  Any  act,  deed,  will,  contract,  obligation,  or  liability 

affecting  land  or  hereditaments  situate  within 
the  jurisdiction  is  sought  to  be  construed, rectified, 
set  aside,  or  enforced  in  the  action  ; or 

(c)  Any  relief  is  sought  against  any  person  domiciled 

or  ordinarily  resident  within  the  jurisdiction  ; or 
(< d ) The  action  is  for  the  administration  of  the  per- 
sonal estate  of  any  deceased  person  who  at  the 
time  of  his  death  was  domiciled  within  the 
jurisdiction,  or  for  the  execution  (as  to  property 
situate  within  the  jurisdiction)  of  the  trusts  of 
any  written  instrument  of  which  the  person  to 
be  served  is  a trustee,  which  ought  to  be  executed 
according  to  the  law  of  Ontario  ; or 

(e)  The  action  is  founded  on  any  breach  or  alleged 

breach  within  the  jurisdiction  of  any  contract 
wherever  made,  which  is  to  be  performed  within 
the  jurisdiction  or  on  any  tort  committed  within 
the  jurisdiction ; or 

(f)  Any  injunction  is  sought  as  to  anything  to  be  done 

within  the  jurisdiction,  or  any  nuisance  within 
the  jurisdiction  is  sought  to  be  prevented  or 
removed,  whether  damages  are  or  are  not  also 
sought  in  respect  thereof ; or 

(g)  Any  person  out  of  the  jurisdiction  is  a necessary 

or  proper  party  to  an  action  properly  brought 
against  some  other  person  duly  served  within  the 
jurisdiction. 
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“ (2)  Service  of  any  order  or  notice  in  the  winding-up 
of  a Company,  may  by  leave  of  the  Court  or  a Judge  be 
allowed  out  of  the  jurisdiction. 

“ (3)  Every  application  for  leave  to  serve  or  give  notice 
of  any  proceeding  out  of  the  jurisdiction  shall  be  supported 
by  affidavit  or  other  evidence  stating  that  in  the  belief  of 
the  deponent  the  applicant  has  a right  to  the  relief  claimed,, 
and  showing  in  what  place  or  country  the  person  to  be 
served  is  or  probably  may  be  found,  and  whether  he  is  a 
British  subject  or  not,  and  the  grounds  upon  which  the 
application  is  made,  and  no  such  leave  shall  be  granted 
unless  it  shall  be  made  sufficiently  to  appear  to  the  Court 
or  Judge  that  the  case  is  a proper  one  for  service  out  of 
the  jurisdiction  under  this  Buie. 

“ (4)  Any  order  giving  leave  to  effect  service  out  of  the 
jurisdiction  of  a writ,  or  to  give  notice  of  a writ  out  of  the 
jurisdiction,  shall  limit  a time  after  such  service  or  notice 
for  entering  an  appearance.  In  regulating  the  time  for 
entering  the  appearance  regard  shall  be  had  to  the  place  or 
country  where  or  within  which  the  writ  or  summons  is  to 
be  served  or  the  notice  given. 

“ (5)  Any  order  giving  leave  to  serve  out  of  the  jurisdic- 
tion a notice  of  motion,  shall  limit  a time  when  the  motion 
is  to  be  heard,  having  regard  to  the  place  or  country  where 
or  within  which  the  notice  of  motion  is  to  be  served. 

“ (6)  Where  the  defendant  or  respondent  is  neither  a 
British  subject  nor  in  British  dominions,  notice  of  the  writ 
or  summons  and  not  the  writ  or  summons  itself  is  to  be 
given  to  him.  Such  notice  shall  be  given  to  him  personally,, 
or  in  such  other  manner  as  the  Court  or  a Judge  may 
direct. 

“ (7)  Service  out  of  the  jurisdiction  of  a petition  or  notice 
of  motion  may  be  allowed  by  the  Court  or  a Judge  when- 
ever the  petition  or  notice  is  presented  or  given  in  an  action 
or  matter  relating  to  the  administration  of  the  estate  of  a 
deceased  person  or  to  the  execution  of  a trust,  or,  prays  for 
an  order  dealing  with  any  funds  in  Court.  In  regulating 
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the  time  for  hearing  the  petition  or  motion  regard  shall 
be  had  to  the  place  or  country  where  or  within  which  the 
petition  or  notice  of  motion  is  to  be  served.” 

1310.  Rule  275  is  rescinded  and  the  following  substi- 
tuted therefor : 

“275.  When  a defendant  is  served  within  Ontario  and 
not  in  Algoma,  Rainy  River  or  Thunder  Bay,  he  shall 
appear  within  ten  days,  including  the  day  of  service. 

“ (a)  If  served  within  Algoma,  Rainy  River  or  Thunder 
Bay,  unless  otherwise  ordered  under  Rule  485,  he  is  to 
have  thirty  days  in  an  action  for  the  recovery  of  land,  and 
twenty  days  in  other  actions,  after  the  service,  including 
the  day  of  service,  except  when  he  is  served  between  the 
first  da}7  of  November  and  the  thirtieth  day  of  June  or  on 
either  of  said  days,  in  which  case  he  shall  have  an  addi- 
tional period  of  ten  days.” 

1311.  Rule  276  is  rescinded  and  the  following  substi- 
tuted therefor: 

“ 276.  When  a defendant  is  to  be  served  out  of  Ontario 
the  writ  of  summons  may  be  in  the  Form  No.  2 in  the 
Appendix,  and  the  statement  of  claim  is  to  be  served 
therewith,  unless  the  writ  is  specially  indorsed  under 
Rules  245,  246  or  248.” 

1312.  Rule  316  is  amended  by  adding  thereto  the 
following  clause : 

“ (a)  The  Court  shall  have  power  to  appoint  a person 
to  represent  unborn  persons  under  this  Rule.” 

1313.  Rules  328,  329,  330,  331  and  332  are  rescinded 
and  the  following  substituted  therefor  : 

“ 328.  Where  a defendant  claims  to  be  entitled  to  con- 
tribution, or  indemnity  over  against  any  person  not  a 
party  to  the  action,  he  may,  by  leave  of  the  Court  or  a 
Judge,  issue  a notice  (hereinafter  called  the  third  party 
notice)  to  that  effect,  stamped  with  the  seal  with  which 
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writs  of  summons  are  sealed.  A copy  of  such  notice  shall 
be  filed  with  the  proper  officer  and  served  on  such  person 
according  to  the  Rules  relating  to  the  service  of  writs  of 
summons.  The  notice  shall  state  the  nature  and  grounds 
of  the  claim,  and  shall,  unless  otherwise  ordered  by  the 
Court  or  a Judge,  be  served  within  the  time  limited  for 
delivering  his  defence.  Such  notice  may  be  in  the  form 
or  to  the  effect  of  the  Form  No.  88 a in  the  Appendix 
hereto,  with  such  variations  as  circumstances  may  require, 
and  therewith  shall  be  served  a copy  of  the  Statement  of 
Claim,  or  if  there  be  no  Statement  of  Claim,  then  a copy 
of  the  writ  of  summons  in  the  action. 

“ 329.  If  a person  not  a party  to  the  action,  who  is 
served  as  mentioned  in  Rule  328  (hereinafter  called  the 
third  party)  desires  to  dispute  the  plaintiff’s  claim  in  the 
action  as  against  the  defendant  on  whose  behalf  the 
notice  has  been  given,  or  his  own  liability  to  the  defendant, 
the  third  party  must  enter  an  appearance  in  the  action 
within  eight  davs  from  the  service  of  the  notice.  In  de- 
fault  of  his  so  doing,  he  shall  be  deemed  to  admit  the 
validity  of  the  judgment  obtained  against  such  defendant, 
whether  obtained  by  consent  or  otherwise,  and  his  own 
liability  to  contribute  or  indemnify,  as  the  case  may  be, 
to  the  exdent  claimed  in  the  third  party  notice.  Provided 
always  that  a person  so  served  and  failing  to  appear 
within  the  said  period  of  eight  days  may  apply  to  the 
Court  or  a Judge  for  leave  to  appear,  and  such  leave  may 
be  given  upon  such  terms,  if  any,  as  the  Court  or  Judge 
shall  think  fit. 

“ 330.  Where  a third  party  makes  default  in  entering 
an  appearance  in  the  action,  in  case  the  defendant  giving 
the  notice  suffer  judgment  by  default,  he  shall  be  entitled 
at  any  time,  after  satisfaction  of  the  judgment  against 
himself,  or  before  such  satisfaction,  by  leave  of  the  Court 
or  a Judge,  to  enter  judgment  against  the  third  party  to 
the  extent  of  the  contribution  or  indemnity  claimed  in  the 
third  part}'  notice  ; provided  that  it  shall  be  lawful  for  the 
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Court  or  a Judge  to  set  aside  or  vary  such  judgment  upon 
such  terms  as  may  seem  just. 

“331.  Where  a third  party  makes  default  in  entering 
an  appearance  in  the  action,  in  case  the  action  is  tried  and 
results  in  favor  of  the  plaintiff,  the  Judge  who  tries  the 
action  may,  at  or  after  the  trial,  direct  such  judgment  as 
the  nature  of  the  case  may  require,  for  the  defendant 
giving  the  notice  against  the  third  party ; provided  that 
execution  thereon  be  not  issued  without  leave  of  the  Judge* 
until  after  satisfaction  by  such  defendant  of  the  verdict  or 
judgment  against  him.  And  if  the  action  is  finally  deci- 
ded in  the  plaintiff’s  favor,  otherwise  than  by  trial,  the 
Court  or  a Judge  may,  on  motion  direct  such  judgment,  as 
the  nature  of  the  case  may  require,  to  be  entered  for  the 
defendant  giving  the  notice  against  the  third  party  at  any 
time,  after  satisfaction  by  the  defendant  of  the  amount 
recovered  by  the  plaintiff  against  him. 

“ 332.  If  a third  party  appears  pursuant  to  the  third 
party  notice,  the  defendant  giving  the  notice  may  apply 
to  the  Court  or  a Judge  for  directions,  and  the  Court  or 
Judge,  upon  hearing  of  such  application,  may,  if  satisfied 
that  there  is  a question  proper  to  be  tried  as  to  the 
liability  of  the  third  party  to  make  the  contribution  or 
indemnity  claimed,  in  wThole  or  in  part,  order  the  question 
of  such  liability,  as  between  the  third  party  and  the  de- 
fendant giving;  the  notice,  to  be  tried  in  such  manner  at 
or  after  the  trial  of  the  action,  as  the  Court  or  Judge  may 
direct ; and,  if  not  so  satisfied,  may  direct  such  judgment 
as  the  nature  of  the  case  may  require,  to  be  entered  in 
favor  of  the  defendant  giving  the  notice  against  the  third 
party. 

“ (a)  The  Court  or  a Judge  upon  the  hearing  of  the 
application  mentioned  in  the  last  mentioned  Rule , may,  if 
it  shall  appear  desirable  to  do  so,  give  the  third  party 
liberty  to  defend  the  action,  upon  such  terms  as  may  be 
just,  or  to  appear  at  the  trial  and  take  such  part  therein 
as  may  be  just,  and  generally  may  order  such  proceedings 
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to  be  taken,  documents  to  be  delivered,  or  amendments  to 
be  made,  and  give  such  directions  as  to  the  Court  or  Judge 
shall  appear  proper  for  having  the  question  most  conveni- 
ently determined,  and  as  to  the  mode  and  extent  in  or  to 
which  the  third  party  shall  be  bound  or  made  liable  by 
the  j udgment  in  the  action. 

“ ( b ) The  Court  or  Judge  may  decide  all  questions  of 
•costs,  as  between  a third  party  and  the  other  parties  to  the 
action,  and  may  order  any  one  or  more  to  pay  the  costs  of 
any  other,  or  others,  or  give  such  directions  as  to  costs  as 
the  justice  of  the  case  may  require. 

“ (c)  Where  a defendant  claims  to  be  entitled  to  con- 
tribution or  indemnity  against  any  other  defendant  to  the 
action,  a notice  may  be  issued  and  the  same  procedure 
shall  be  adopted,  for  the  determination  of  such  questions 
between  the  defendants,  as  would  be  issued  and  taken 
against  such  other  defendant,  if  such  last-mentioned  de- 
fendant were  a third  party  ; but  nothing  herein  contained 
shall  prejudice  the  rights  of  the  plaintiff  against  any  de- 
fendant in  the  action.” 

1314.  Rule  33 6<x  is  amended  by  striking  out  the  words 
“writ  of  summons”  in  the  last  lime,  and  substituting 
therefor  the  word  “ notice.” 

1315.  Rule  341  is  amended  by  adding  to  the  first  para- 
graph thereof,  after  the  word  “claimed,”  the  following 
words  : “ or  for  specific  performance,  or  for  an  injunction 
or  receiver  in  respect  of  the  said  lands,  or  the  rents  and 
profits  thereof.” 

1316.  Rule  363  is  amended  by  adding  thereto  the  fol- 
lowing words  : 

“ (cl)  In  mortgage  actions  when  it  becomes  necessary  to 
fix  a date  for  redemption  after  the  lapse  of  the  first  period 
of  six  months,  the  further  time  allowed  shall  be  one 
month.” 
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1317.  Rule  370  is  amended  by  striking  out  in  lines  3 
and  4 the  words  “ file  a copy  of  the  writ  with  a copy  of 
the  special  indorsement  thereon  if  not  filed  already  and  ” 

1318.  Rule  371  is  amended  by  inserting  in  line  2,  be- 
fore the  word  “ counterclaim  ” the  word  “ or,”  and  by 
striking  out  in  line  2 the  words  “ or  demurrer.” 

1319.  Rule  372  is  amended  by  inserting  in  line  3 before 
the  word  “ counterclaim  ” the  word  “ or,”  and  by  striking 
out  in  lines  3 and  4 the  words  “ or  demurrer.” 

1320.  Rule  374  is  amended  by  striking  out  in  line  2 
the  word  “ aforesaid  ” and  substituting  the  words  “ here- 
inafter mentioned.” 

1321.  Rule  380  is  amended  by  inserting  in  line  1 after 
the  word  “plaintiff”  the  words  “and  other  person,  if 
any,  named  as  a party  to  the  counterclaim.” 

1322.  Rules  384,  385,  386,  387,  388,  389,  390  and  391 
are  rescinded  and  the  following  substituted  therefor  : 

“ 384.  No  demurrer  shall  be  allowed. 

“ 385.  Any  party  shall  be  entitled  to  raise  by  his  plead- 
ing any  point  of  law,  and  any  point  so  raised  shall  be 
disposed  of  by  the  Judge  who  tries  the  cause  at  or  after 
the  trial,  provided  that  by  consent  of  the  parties,  or  by 
order  of  the  Court  or  a Judge  on  the  application  of  either 
party,  the  same  may  be  set  down  for  hearing  and  disposed 
of  at  any  time  before  the  trial. 

“386.  If,  in  the  opinion  of  the  Court  or  a Judge,  the 
decision  of  such  point  of  law  substantially  disposes  of  the 
whole  action,  or  of  any  distinct  cause  of  action,  ground  of 
defence,  set-off,  counterclaim  or  reply  therein,  the  Court  or 
Judge  may  thereupon  dismiss  the  action  or  make  such 
other  order  therein  as  may  be  just. 

“ 387.  The  Court  or  a Judge  may  order  any  pleading 
to  be  struck  out  on  the  ground  that  it  discloses  no  reason- 
able cause  of  action  or  answer,  and  in  any  such  case,  or  in 
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case  of  the  action  being  shown  by  the  pleadings  to  be 
frivolous  or  vexatious,  the  Court  or  a Judge  may  order 
the  action  to  he  stayed  or  dismissed,  or  judgment  to  be 
entered  accordingly  as  may  be  just.” 

1323.  Eule  392  is  amended  by  striking  out  in  line  5 the 
words  “ or  demurrer  ”. 

1324.  Eule  393  is  amended  by  striking  out  in  line  2 
the  word  “ demurrer  ”. 

1325.  Eules  395,  396  are  amended  by  inserting  before 
the  word  “ pleading,”  wherever  it  occurs  in  the  said  Rules , 
the  words  “ writ  or”. 

1326.  Eule  423  is  amended  by  adding  thereto  the  fol- 
lowing words : 

“ ( a ) A further  and  better  statement  of  the  nature  of 
the  claim  or  defence,  or  further  and  better  particulars  of 
any  matter  stated  in  any  pleading,  notice  or  written  pro- 
ceeding requiring  particulars,  may  in  all  cases  be  ordered 
upon  such  terms,  as  to  costs  or  otherwise,  as  may  be  deemed 
just.” 

1327.  Eule  425  is  rescinded  and  the  following  substi- 
tuted therefor ; 

“ 425.  A defendant  who  has  set  up  any  set-off  or  counter- 
claim, may,  on  application  in  Chambers,  be  allowed  to 
amend  the  same  upon  such  terms  in  all  respects  as  the 
Court  or  a Judge  shall  see  fit.” 

1328.  Eule  426  is  amended  by  striking  out  the  words 
“ either  of  the  last  two  preceding  Eules,”  and  by  substitu- 
ting therefor  the  words  “ Rule  424  ”. 

1329.  Eule  427  is  amended  by  striking  out  the  words 
“ or  425.” 
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1330.  Rule  462  is  rescinded  and  the  following  substitu- 
ted therefor : 

“ 462.  Where  a party  sues  or  defends  in  person  and  no 
address  for  service  of  such  party  is  written  or  printed 
pursuant  to  the  directions  of  Rules  240,  241  and  242,  or 
where  a party  has  ceased  to  have  a solicitor,  or  where  a 
defendant  served  with  a writ  of  summons,  or  notice  in 
lieu  of  a writ  of  summons  has  not  duly  appeared  thereto, 
all  writs,  notices,  orders,  appointments,  warrants  and  other 
documents,  proceedings  and  written  communications,  not 
requiring  personal  service  upon  the  party  to  be  affected 
thereby,  shall,  unless  the  Court  otherwise  directs,  be 
deemed  to  be  sufficiently  served  upon  the  party,  by  posting 
up  a copy  in  the  office  in  which  the  proceedings  are  being 
conducted.  But  if  an  address  for  service  is  written  or 
printed  as  aforesaid,  then  all  such  writs,  notices,  orders, 
warrants  and  other  documents,  proceedings  and  written 
communications,  shall  be  deemed  sufficiently  served  upon 
such  party  if  left  for  him  at  such  address  for  service.” 

1331.  Rule  484  is  rescinded  and  the  following  substi- 
tuted therefor  : — 

“ 484.  The  time  of  the  long  vacation,  or  of  the  Christ- 
mas vacation,  shall  not  be  reckoned  in  the  computation  of 
the  times  appointed  or  allowed  by  these  Rules  for  filing, 
amending,  or  delivering  any  pleading,  or  in  the  times 
allowed  for  the  following  purposes,  unless  otherwise 
directed  by  the  Court  or  a Judge  : 

“ (1)  Appeals  to  Judge  in  Chambers; 

“ (2)  Masters’  reports  becoming  absolute  ; 

“ (3)  Moving  to  discharge  an  order  under  Rule  622  ; 

“ (4)  Moving  to  add  to,  vary,  or  set  aside  a judgment 
by  any  party  served  therewith  ; 

“ (5)  Doing  any  act  or  taking  an}^  proceeding  in  appeal- 
ing to  the  Court  of  Appeal,  except  in  County  Court 
appeals.” 
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1332.  Rule  485  is  amended  by  striking  out  the  words 

enlarging  time  ” in  the  third  line. 

1333.  Rule  487  is  amended  by  adding  thereto  the  fol- 
lowing words : 

“ (a)  But  no  such  examination  shall  take  place  during 
the  long  vacation  unless  upon  the  order  of  a Judge.” 

1334.  Rule  488  is  amended  by  adding  thereto  the  fol- 
lowing words  : 

“ (a)  When  any  action  is  brought  by  an  assignee  of  any 
chose  in  action,  the  assignor  of  such  chose  in  action  may 
be  examined  for  discovery.” 

1335.  Rule  502  is  rescinded  and  the  following  substitu- 
ted therefor : — 

“ 502.  In  case  of  an  examination  before  the  trial,  or 
otherwise  than  at  the  trial  of  an  action,  if  the  examining 
party  desires  to  have  such  examination  taken  in  short- 
hand, he  shall  be  entitled  to  have  it  so  taken  at  the  place 
of  examination  by  the  Examiner  or  by  a shorthand  writer 
approved  by  the  Examiner  and  duly  sworn  by  him,  except 
where  the  Court  or  Judge  sees  fit  to  order  otherwise.” 

1336.  Rule  503  is  rescinded  and  the  following  substitu- 
ted therefor  : 

“ 503.  Where  an  examination  in  a cause  or  proceeding 
in  any  court  is  taken  by  the  Examiner,  shorthand  writer 
as  aforesaid,  or  any  other  duly  authorized  person,  in  short- 
hand, the  examination  may  be  taken  down  by  question 
and  answer ; and  in  such  case  it  shall  not  be  necessary  for 
the  depositions  to  be  read  over  to,  or  signed  by,  the  person 
examined,  unless  the  Judge  so  directs  where  the  examina- 
tion is  taken  before  a Judge,  or  in  other  cases  unless  any 
of  the  parties  so  desires.” 

(a)  A copy  of  the  depositions  so  taken,  certified  by  the 
person  taking  the  same  as  correct,  and  if  such  person  be 
not  the  Examiner,  also  signed  by  the  Examiner,  shall  for 
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all  purposes  have  the  same  effect  as  the  original  depositions 
in  ordinary  cases.  41  V.  c.  8,  s.  8. 

1837.  Rule  512  is  rescinded. 

1338.  Rule  537  is  amended  by  striking  out  the  word 
“ demurrers  ”. 

1339.  Rule  538  is  amended  by  striking  out  the  word 
“ demurrers/’  and  also  the  words  “ when  a married  woman,, 
infant  or  person  of  unsound  mind  is  a party  to  the  action, 
a copy  of  the  order  giving  leave  to  enter  a special  case  for 
argument  shall  also  be  produced.” 

1340.  Rule  539  is  rescinded. 

1341.  Rule  540  is  rescinded  and  the  following  substitu- 
ted therefor : 

“ 540.  A special  case  shall  be  set  down  to  be  heard,  and 
notice  thereof  given  to  the  opposite  party  six  clear  days 
before  the  day  on  which  it  is  to  be  heard  ; and  a copy  of 
the  special  case  shall  be  left  at  the  office  of  the  Clerk  of 
Records  and  writs  for  the  use  of  the  Judge  before  whom 
the  special  case  is  to  be  heard,  two  days  before  the  day 
appointed  for  the  hearing.” 

(a)  Where  an  order  has  been  made  under  Rule  557 
giving  leave  to  set  down  for  argument  a special  case  in  an 
action  to  which  a married  woman,  infant  or  person  of  un- 
sound mind  is  a party,  such  order,  or  an  office  copy  there- 
of, shall  be  produced  when  the  special  case  is  set  down. 

1342.  Rule  544  is  amended  by  adding  after  the  word 
“ same,”  the  words  “ provided  that  the  Judge  pronouncing 
such  order  may  himself  sign  the  same.” 

1343.  Rule  553  is  rescinded  and  the  following  substitu- 
ted therefor : 

553.  An  order  of  reference  made  under  the  Judicature 
Act  or  Rule  551  shall  be  read  as  if  it  contained  the  pro- 
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visions  in  Rule  552,  but  may  contain  any  variation  there- 
from or  addition  thereto.” 

1344.  Rule  566  is  amended  by  adding  thereto  the  fol- 
lowing words  : 

“ (a)  Such  examination  in  the  absence  of  any  order  to 
the  contrary  shall  be  conducted  in  accordance  with  the 
practice  hereinbefore  prescribed  upon  examinations  for  dis- 
covery in  so  far  as  the  same  shall  be  applicable.” 

1345.  Rule  577  is  rescinded  and  the  following  substitu- 
ted therefor : 

“ 577.  Every  person  who  makes  an  affidavit  to  be  used 
in  any  action  or  proceeding  other  than  on  production  of 
documents  shall  be  liable  to  cross-examination  thereon, 
and  may  be  required  to  attend  in  the  same  manner,  and 
subject  to  the  same  rules  as  a party  to  be  examined  in  the 
cause,  but  the  Court  nevertheless  may  act  upon  the  evi- 
dence before  it  at  the  time,  and  may  make  such  order  as 
appears  necessary  to  meet  the  justice  of  the  case.” 

1346.  Rule  601  is  amended  by  adding  thereto  the  fol- 
lowing clause : 

“ (a)  Provided  that  the  Commissioner  or  Commis- 
sioners, if  the  examining  party  desires  to  have  such  exami- 
nation taken  in  shorthand,  may  take  the  same  in  short- 
hand or  employ  a shorthand  writer,  approved  by  him 
or  them  and  duly  sworn,  in  which  case  the  examination 
may  be  taken  down  by  question  and  answer  ; and  it  shall 
not  be  necessary  for  the  depositions  to  be  read  over  or 
signed  by  the  person  examined  unless  any  of  the  parties 
so  desire ; and  a copy  of  the  depositions  so  taken,  certified 
by  the  Commissioner  or  Commissioners,  or  in  case  the 
same  shall  have  been  taken  in  shorthand  by  some  person 
employed  for  the  purpose  as  aforesaid,  certified  by  such 
shorthand  writer  as  correct  and  signed  by  the  Commis- 
sioner or  Commissioners,  shall,  for  all  purposes,  have  the 
same  effect  as  the  original  depositions  in  ordinary  cases.” 
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( b ) Form  No.  118  is  amended  by  inserting  after  clause 
six  the  following  words  : — 

“ But  where  the  examination  is  taken  in  shorthand  it  is 
not  necessary  for  the  depositions  to  be  read  over  or  signed 
by  the  witness  or  witnesses,  unless  any  of  the  parties  so 
desire ; but  in  such  case  a copy  of  the  depositions  in  long 
hand  certified  by  the  shorthand  writer  as  correct  is  to  be 
attached  to  the  commission  and  signed  by  the  Com- 
missioner or  Commissioners  who  shall  have  taken  the 
depositions.” 

1347.  Rule  611  is  amended  by  inserting  after  the  words 
“ Court  or  a J udge,”  the  words  “ or  officer  before  whom 
the  affidavit  is  to  be  used 

1348.  Rule  647  is  rescinded  and  the  following  substitu- 
ted therefor  : 

“ 647.  If  the  pleadings  are  closed  six  weeks  before  the 
commencement  of  any  sittings  of  the  High  Court  for 
which  the  plaintiff  might  give  notice  of  trial,  and  he  does 
not  give  notice  of  trial  therefor  and  proceed  to  trial  pur- 
suant to  such  notice,  the  action  may  be  dismissed  for  want 
of  prosecution.” 

1349.  Rule  718  is  rescinded  and  the  following  substitu- 
ted therefor : 

“718.  Where  the  defendant  does  not  appear,  or  by  his 
statement  of  defence  admits  the  execution  of  the  mortgage 
and  other  facts,  if  any,  entitling  the  plaintiff  to  a judgment, 
or  where  the  defendant  disclaims  any  interest  in  the  mort- 
gaged premises,  or  where  no  statement  of  defence  is 
delivered,  or  where  notice  is  filed  and  served  disputing 
the  amount  of  the  plaintiff ’s  claim  only,  the  plaintiff  is, 
on  praecipe  to  the  Registrar,  or  Deputy  or  Local  Registrar, 
or  Deputy  Clerk  of  the  Crown  in  whose  office  the  ap- 
pearance of  the  defendant  was  required  to  be  entered,  to 
be  entitled  to  judgment  including,  where  prayed  for,  the 
relief  for  which  a claim  may  be  indorsed  upon  the  writ 
under  Rule  248. 
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(а)  The  reference  in  such  cases,  when  required  by  the 
practice,  shall  be  to  the  Master-in-Ordinary,  or  a Local 
Master. 

(б)  Such  a judgment  may  be  granted,  notwithstanding 
that  the  defendant  has  been  served  by  publication,  or 
otherwise,  or  is  a corporation,  provided  always  that  where 
the  writ  has  not  been  personally  served,  the  claim  of  the 
plaintiff  shall  be  duly  verified  by  affidavit. 

(c)  This  rule  shall  apply  to  actions  for  redemption,  as 
well  as  to  actions  for  foreclosure  or  sale. 

(d)  Where  a notice  disputing  the  amount  of  the  plain- 
tiff’s claim  is  filed,  the  defendant  filing  the  same  shall  be 
entitled  to  four  days’  notice  of  the  taking  of  the  account 
of  the  amount  due  to  the  plaintiff.  Where  no  reference 
as  to  incumbrances  is  desired  such  account  may  be  taken 
by  the  officer  entering  judgment ; and  where  a reference 
as  to  incumbrances  is  desired,  then  by  the  Master  to  whom 
the  action  is  referred.  The  finding  of  the  officer  taking 
the  account  as  to  the  amount  due  on  entering  judgment 
shall  be  subject  to  appeal  to  a Judge  in  Chambers  in  the 
manner  prescribed  by  Rule  846,  and  such  officer  shall  have 
power  to  direct  a stay  of  proceedings  until  the  time  for 
appealing  has  expired. 

(e)  Where  a reference  as  to  incumbrances  is  directed  in 
a case  where  a notice  disputing  the  amount  of  the  plain- 
tiff’s claim  has  been  filed,  the  judgment  shall  direct  that 
the  defendant  filing  such  notice  shall  have  four  days’ 
notice  of  the  taking  of  the  account. 

1350.  Rule  727  is  amended  by  striking  out  the  words 
“ or  demurrer,”  and  also  by  striking  out  the  word  “ six  ” 
and  by  substituting  therefor  the  word  “ eight 

1351.  Rule  759  is  rescinded  and  the  following  substitu- 
ted therefor : 

“759.  All  judgments  incases  tried  at  Toronto  shall  be 
settled  when  necessary  by  a Registrar.” 
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1352.  Rale  761  is  rescinded  and  the  following  substitu- 
ted therefor : 

“761.  All  judgments  delivered  elsewhere  than  at 
Toronto,  shall  be  settled  when  necessary  by  the  Deputy 
Registrar,  Deputy  Clerk  or  Local  Registrar,  at  the  place 
of  trial;  subject  to  the  right  of  any  party  affected  to 
apply  upon  notice  to  the  other  parties  interested  to  one  of 
the  Judgment  Clerks,  or  to  the  Judge,  to  vary  the 
minutes.” 

1353.  Rule  764  is  amended  by  adding  thereto  the  fol- 
lowing clause : 

“(a)  Every  order  pronounced  by  the  Court  shall  be 
drawn  up  and  signed  by  the  Registrar,  Local  Registrar, 
Deputy  Registrar,  Deputy  Clerk  of  the  Crown,  or  the 
Clerk  of  the  Weekly  Court  attending  the  Court  at  which 
the  same  is  pronounced,  provided  that  the  Judge  pro- 
nouncing such  order  may  himself  sign  the  same.” 

1354.  Rule  772  is  rescinded  and  the  following  substitu- 
ted therefor  : 

“772.  Every  judgment,  and  every  order  pronounced 
in  Court,  shall  be  entered  at  full  length  in  a book  to  be 
kept  for  that  purpose  by  the  officer  issuing  the  same. 

1355.  Rule  835  is  amended  by  striking  out  the  words 
“ section  41,”  and  by  substituting  therefor  the  words  “ the 
provisions.” 

1356.  Rule  843  is  rescinded  and  the  following  substitu- 
ted therefor  : 

“ 843.  The  applicant  shall,  at  least  six  days  before  the 
sittings  at  which  the  appeal  is  to  be  heard,  serve  the 
respondent  with  the  notice  of  the  setting  down  of  the 
appeal,  and  with  a copy  of  the  appeal  book,  and  of  the 
grounds  and  reasons  of  his  appeal.” 

1357.  Rule  846  is  amended  by  striking  out  the  figure 
“ 9 ” in  clause  (c)  and  substituting  therefor  the  figures 
" 10.” 
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1358.  Rule  852  is  amended  by  striking  out  the  word 
“ nine  ” and  substituting  therefor  the  word  “ ten.” 

1359.  Rule  863  is  amended  by  striking  out  the  word 
“ entered  ” and  substituting  therefor  the  word  “ signed.” 

1360.  Rule  926  is  rescinded  and  the  following  substitu- 
ted therefor : 

“ 926.  Where  a judgment  is  for  the  recovery  by,  or 
payment  to,  any  person,  of  money  or  costs,  the  partjT 
entitled  to  enforce  the  judgment  may,  without  an  order, 
examine  the  judgment  debtor  upon  oath  before  a Master, 
or  Local  Master,  or  an  Examiner,  or  before  one  of  the 
Registrars,  Deputy  Clerks  of  the  Crown,  or  before  the 
Judge  of  the  County  Court  of  the  County  within  which 
such  debtor  resides,  or  before  any  official  referee  (or  by 
the  order  of  the  Court  or  a Judge  before  any  other  person 
to  be  specially  named  in  such  order),  touching  his  estate 
and  effects,  and  as  to  the  property  and  means  he  had  when 
the  debt  or  liability  which  was  the  subject  of  the  action 
in  which  judgment  has  been  obtained  against  him  was  in- 
curred (or  in  the  case  of  a judgment  for  costs  only, — at  the 
time  of  the  issue  of  the  writ  of  summons),  and  as  to  the 
property  and  means  he  still  has  of  discharging  the  said 
judgment,  and  as  to  the  disposal  he  has  made  of  any 
property  since  contracting  such  debt  or  incurring  such 
liability,  (or  in  case  of  a judgment  for  costs  only, — since 
the  issue  of  the  writ  of  summons,)  and  as  to  any  and  what 
debts  are  owing  to  him.” 

1361.  Rule  935  is  amended  by  striking  out  all  the  words 
after  the  word  “ debtor  ” in  the  ninth  line  down  to  and 
inclusive  of  the  word  “ execution  ” in  the  twelfth  line. 

1362.  Rule  1015  is  rescinded  and  the  following  substitu- 
ted therefor : 

“ 1015.  All  petitions  under  the  Act  are  to  be  filed  in 
the  office  of  the  Clerk  of  Records  and  Writs,  and  may,  at 
the  option  of  the  petitioner,  be  referred  to  any  of  the 
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officers  of  the  Court  at  Toronto,  or  to  any  conveyancing 
Counsel  who  may  from  time  to  time  be  designated  by  the 
Court  for  the  purpose,  or  to  any  Local  Master.” 

1363.  Rule  1017  is  rescinded  and  the  following  substitu- 
ted therefor  : 

“ 1017.  Petitions  to  be  referred  to  any  Local  Master  are 
to  be  indorsed  thus  : ‘ To  be  referred  to  the  Master  at 
and  to  Mr.  Inspector  of  Titles.’  ” 

1364.  Rule  1018  is  amended  bv  striking  out  the  word 
“ Referee”  in  the  fourth  line,  and  substituting  therefor 
the  words  “ Local  Master.” 

1365.  Rule  1019  is  amended  by  striking  out  the  words 
“ or,  if  duly  stamped,  to  the  Registrar.” 

1366.  Rule  1103  is  rescinded  and  the  following  substitu- 
ted  therefor : 

“ 1103.  Before  the  Sheriff  acts  on  the  order  he  shall  take 
a bond  from  the  plaintiff  with  two  sufficient  sureties  in 
such  sum  as  may  be  prescribed  for  that  purpose  by  an 
order  made  under  Rule  1100,  if  such  an  order  has  been 
made,  or  if  no  such  order  has  been  made  then  in  treble 
the  value  of  the  property  to  be  replevied,  as  stated  in  the 
order ; which  bond  shall  be  assignable  to  the  defendant ; 
and  the  bond  and  assignment  thereof  may  be  in  the  words 
or  to  the  effect  of  Form  No.  208  in  the  Appendix,  the  con- 
dition being  varied  to  correspond  with  the  order.” 

1367.  Rule  1110  is  amended  by  adding  thereto  the  fol- 
lowing clause  : 

“ (a)  In  case  a Sheriff  makes  return  that  the  whole  or 
any  part  of  the  property  has  been  eloigned,  or  that  for  any 
reason  the  same  cannot  be  replevied  under  the  order,  the 
plaintiff  may,  if  he  so  elect,  serve  the  writ  of  summons, 
and  in  his  statement  of  claim,  claim  either  an  order  for 
the  return  of  the  goods  and  damages  for  their  detention, 
or  damages  for  their  conversion.” 
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1368.  Rule  1134  is  amended  by  striking  out  the  words 
“ the  two  preceding  rules  ” in  line  five,  and  by  substitu- 
ting therefor  the  words  “Rules  1131,  1132,  1133  or 
1135.” 

1369.  The  several  headings  in  Chapter  XII.,  part  8,  of 
the  Consolidated  Rules  relating  to  Interpleader,  viz. : 

“ (i.)  Generally. 

(ii.)  Interpleader  in  County  Courts. 

(iii.)  Interpleader  by  Bailees  and  Carriers  ” 
are  hereby  expunged. 

(a)  Rule  1162  is  rescinded  and  the  following  substitu- 
ted therefor : — 

“ 1162.  The  Consolidated  Rules , 1141  to  1161  inclusive, 
in  cases  under  sections  {a)  and  ( b ) of  Consolidated  Rule 
1141,  shall,  in  so  far  as  it  is  not  otherwise  inconsistent 
with  the  provisions  of  those  Rules,  apply  to  the  County 
Court  in  manner  following  : 

(a)  Where  the  debt,  money,  goods  or  chattels  men- 
tioned in  the  said  section  (a)  are  the  subject  of  a 
suit  against  the  applicant  in  the  County  Court, 
the  application  for  interpleader  may  be  to  the 
Judge  of  the  said  County  Court,  and  where  no 
such  suit  is  pending  and  where  the  debt,  money, 
goods  or  chattels  in  question  do  not  exceed  in 
value  $200,  the  application  may  be  to  the  Judge 
of  the  County  Court  of  the  County  or  union  of 
Counties  in  which  the  applicant  resides,  or  in 
which  the  money,  goods  or  chattels  is  or  are 
situate. 

And  in  cases  under  section  ( b ) of  the  said  Consoli- 
dated Rule  1141  where  the  application  is  by  a 
Sheriff  or  other  officer  in  respect  of  a claim  to 
any  money,  goods  or  chattels  taken  or  intended 
to  be  taken  in  execution  under  any  process 
issued  by  a County  Court,  or  under  an  attach- 
ment against  an  absconding  debtor  issued  out  of 
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the  County  Court,  or  to  the  proceeds  or  value 
of  any  such  goods  or  chattels  by  any  person 
other  than  the  person  against  whom  the  process 
issued,  such  application  for  an  interpleader  order 
may  be  made  to  the  Judge  of  the  County  Court 
of  the  County  or  union  of  Counties  in  which 
such  money,  goods  or  chattels  are  so  taken  or  in- 
tended to  be  taken,  notwithstanding  that  there 
are  writs  from  two  or  more  County  Courts 
against  the  same  goods. 

(c)  All  subsequent  proceedings  shall  be  had  and  taken 
in  the  County  or  union  of  Counties  where  the 
application  is  made  ; provided  that  the  Judge  to 
whom  any  such  application  is  made  as  aforesaid, 
if  it  appears  more  convenient  and  conducive  to 
the  ends  of  justice  so  to  do,  may  order  that  the 
subsequent  proceedings  be  had  and  taken  in  any 
other  County. 

1370.  Rule  1163  is  amended  by  adding  thereto  the  fol- 
lowing clause  : 

“ (4)  Where  the  amount  of  the  execution  or  the  value 
of  the  goods  does  not  exceed  $100,  the  issue  may 
be  directed  to  be  tried  in  the  Division  Court,  and 
thereafter  all  proceedings  shall  be  carried  on  in 
said  Court.” 

1371.  Rule  1164  is  amended  by  inserting  after  the  words 
“ County  Court,”  the  words  “ or  Division  Court  as  the 
case  may  be.” 

1372.  Rule  1165  is  amended  by  inserting  after  the  word 
“ Court  ” wheresoever  it  occurs,  the  words  “ or  Division 
Court.” 

1373.  Rule  1196  is  amended  by  adding  thereto  the  fol- 
lowing words : 

“ (a)  The  costs  of  removing  a bond  from  off  the  files  of 
the  Court  for  the  purpose  of  bringing  an  action 
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thereon,  may  be  taxed  as  costs  in  the  cause  in 
the  action  brought  thereon.55 

1374.  Rule  1230  is  amended  by  adding  thereto  the  fol- 
lowing clause : 

“ (a)  The  taxing  officer  shall  hold  the  taxation  open  for 
what,  under  the  circumstances  of  the  case,  he 
may  consider  to  be  a reasonable  time  in  order  to 
allow  such  objections  to  be  carried  in  before 
him.55 

1375.  Rule  1233  is  amended  by  striking  out  the  word 
“ defendant 55  and  by  substituting  therefor  the  words 
“ judgment  debtor,’5  and  by  adding  the  following  words : 

“ (a)  In  case  the  real  estate  or  chattels  real  of  the  judg- 
ment debtor  has  or  have  been  advertised  under 
an  execution,  but  not  sold  by  reason  of  payment 
or  satisfaction  having  been  otherwise  obtained 
on,  or  within  one  month  before,  the  day  on  which 
the  property  has  been  advertised  to  be  sold,  or 
any  day  to  which  such  sale  may  be  adjourned, 
the  Sheriff  shall  be  entitled  to  the  fees  and  ex- 
penses of  the  execution  and  the  poundage,  only 
on  the  value  of  the  debtors  interest  in  the 
property  not  exceeding  the  amount  indorsed  on 
the  writ,  or  such  less  sum  as  the  Court  or  Judge 
may  deem  reasonable.” 

1376.  Rule  1242  is  amended  by  inserting  after  the  word 
“ praecipe,”  the  words  “after  entering  an  appearance.” 

1377.  Rule  1245  is  amended  by  adding  thereto  the  fol- 
lowing words  : 

“ ( a ) A plaintiff  ordinarily  resident  out  of  the  jurisdic- 
tion may  be  ordered  to  give  security  for  costs, 
though  he  may  be  temporarily  resident  within 
the  jurisdiction.” 
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1378.  Rule  1247  is  amended  by  adding  thereto  the  fol- 
lowing words  : 

“ (a)  Upon  filing  a bond  for  security  for  costs  with 
affidavits  of  execution  and  justification  with  the 
proper  officer,  either  party  may  apply  to  the 
Court  or  a Judge  to  allow  or  disallow  the  said 
bond,  and  in  case  no  application  is  made  to  dis- 
allow the  same  within  fourteen  days  after 
notice  of  filing  the  bond  is  served,  it  shall  stand 
allowed.” 

1379.  These  Rules  shall  come  into  force  on  the  first  day 
of  September,  1894 
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Form  88a. 

Third  Party  Notice. 

In  the  High  Court  of  Justice, 

Division. 

Between  A.  B., 

C.  D., 

Notice  filed 

To  Mr.  X.  Y. 

Take  notice  that  this  action  has  been  brought  by  the  plaintiff  against 
the  defendant  [as  surety  for  M.  N.  upon  a bond  conditioned  for  payment 
of  $2,000  and  interest  to  the  plaintiff. 

The  defendant  claims  to  be  entitled  to  contribution  from  you  to  the 
extent  of  one-half  of  any  sum  which  the  plaintiff  may  recover  against  him, 
on  the  ground  that  you  are  his  co-surety  under  the  said  bond,  or,  also 
surety  for  the  said  M.  N.,  in  respect  of  the  said  matter,  under  another 
bond  made  by  you  in  favor  of  the  said  plaintiff,  dated  the  day 

of  A.D.,  .1 

Or  [as  acceptor  of  a bill  oL  exchange  for  $500,  dated  the  day  of 

A.D.  , drawn  by  you  upon  and  accepted  by  the 

defendant,  and  payable  three  months  after  date. 

The  plaintiff  claims  to  be  indemnified  by  you  against  liability  under  the 
said  bill,  on  the  ground  that  it  was  accepted  for  your  accommodation.] 


and 


189  . 


Plaintiff, 

Defendant. 
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Or  [as  acceptor  of  a bill  of  exchange  for  $500,  dated  the  day 

of  A.  D.  drawn  by  you  upon  and  accepted  by 

the  defendant,  and  payable  three  months  after  date. 

The  defendant  claims  to  be  indemnified  by  you  against  liability  under 
the  said  bill,  on  the  ground  that  it  was  accepted  for  your  accommodation.] 

Or  [to  recover  damages  for  a breach  of  a contract  for  the  sale  and 
delivery  to  the  plaintiff  of  1,000  tons  of  coal. 

The  defendant  claims  to  be  indemnified  by  you  against  liability  in 
respect  of  the  said  contract,  or  any  breach  thereof,  on  the  ground  that  it 
was  made  by  him  on  your  behalf  and  as  your  agent.  ] 

And  take  notice  that,  if  you  wish  to  dispute  the  plaintiff ’s  claim  in  this 
action  as  against  the  defendant  C.  D. , or  your  liability  to  the  defendant 
G.  D. , you  must  cause  an  appearance  to  be  entered  for  you  within  eight 
days  after  service  of  this  notice. 

In  default  of  your  so  appearing,  you  will  be  deemed  to  admit  the  vali- 
dity of  any  judgment  obtained  against  the  defendant  C.  D.,  and  your 
own  liability  to  contribute  or  indemnify  to  the  extent  herein  claimed, 
which  may  be  summarily  enforced  against  you  pursuant  to  the  Rules  of 
the  Supreme  Court,  328  to  332  inclusive  as  amended. 

(Signed)  E.  F. 
or 

X.  Y., 

Solicitor  for  the  defendant,  E.  F. 

Appearance  to  be  entered  at 


29th  September,  1894. 

1380.  Rule  1289,  passed  23rd  June,  1894,  rescinding 
Consolidated  Rule  41  and  substituting  a new  rule  in  lieu 
thereof,  is  amended  by  striking  out  the  words  “ proceed- 
ings in  the  nature  of  a quo  warranto  under  The  Municipal 
Act , or  to  ” in  the  9th  and  10th  lines. 

1381.  Rule  88  ( a ) is  rescinded  and  the  following  sub- 
stituted therefor  : 

“ {a)  Where  he  acts  as  Master  in  Chambers  in  a matter 
within  his  jurisdiction  as  Master-in-Ordinary,  the  fees 
payable  in  stamps  shall,  in  respect  of  such  business,  be  the 
same  as  are  payable  for  the  like  business  to  the  Master  in 
Chambers.” 


XXX 


RULES. 


1382.  Rule  211  is  amended  by  adding  thereto  the 
following  words : 

“ (a)  All  documents  sent  from  outside  offices  to  Toronto 
for  use  in  the  Weekly  Court  are,  in  all  cases,  to  be  sent  to 
the  Clerk  of  Records  and  Writs,  and  the  necessary  postage 
or  express  charges  for  return  of  same  is  to  be  transmitted 
therewith.” 

1383.  Rule  274  is  rescinded. 

1384.  Rule  1177  is  rescinded  and  the  following  sub- 
stituted therefor : 

“ 1177.  (1)  The  costs  of  every  interlocutory  viva  voce 
examination  and  cross-examination  shall  be  borne  by  the 
party  who  examines,  unless  it  is  otherwise  ordered,  as  to 
the  whole  or  a part  of  the  examination,  by  a J udge  of  the 
High  Court  in  actions  in  such  Court,  and  in  actions  in  the 
County  Court  by  a Judge  of  that  Court. 

“ (2)  No  costs  of  obtaining  the  allowance  of  such  costs 
against  the  opposite  party  shall  be  taxed,  unless  so  ordered.” 


29th  December,  1894. 

1385.  Rule  23  (17)  is  amended  by  striking  out  the  word 
“ demurrers.” 

1386.  Rules  41,  1289,  1380,  are  rescinded  and  the  fol- 
lowing substituted  for  Rule  41 : 

“41.  The  Judge  of  every  County  Court  other  than  the 
County  Court  of  York  shall  in  all  actions  brought  in  his 
county,  and  in  interpleader  proceedings  where  the  goods 
in  respect  of  which  interpleader  is  sought  are  situate  in  his 
county,  have  concurrent  jurisdiction  with,  and  the  same 
power  and  authority,  as  the  Master  in  Chambers  in  all 
proceedings  now  determined  in  chambers  at  Toronto, 
except  that  the  authority  of  such  judge  shall  not  (except 
as  provided  by  an  Act  to  facilitate  the  local  administration 
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of  justice  in  certain  cases  (57  Viet.  Cap.  20),  or  Rule  1164), 
extend  to  the  payment  of  money  out  of  court,  or  dispens- 
ing with  the  payment  of  money  into  court  in  any  action 
or  matter,  or  to  appeals  from  the  taxing  officers  in  Toronto 
pending  taxation,  or  to  making  an  order  for  the  sale  of 
infants’  estates.” 

1387.  Rule  509  is  amended  by  striking  out  “ Rule  329  ” 
and  by  substituting  “ Rules  328  and  332  (c).” 

1388.  Rule  596  is  amended  by  striking  out  the  words 
“ an  examination  ” in  the  first  line  and  by  substituting  “ a 
commission.” 

1389.  Rule  761  is  amended  by  striking  out  “delivered” 
and  by  substituting  “ in  cases  tried.”  (See  Rule  1352.) 

1390.  Sub-section  “d”  of  Rule  1277  is  hereby  amended 
by  striking  thereout  the  word  “ day  ” in  the  last  line 
thereof  and  inserting  in  lieu  thereof  the  words  “ expiration 
of  ten  days.” 

1391.  Rule  1278  is  hereby  amended  by  adding  thereto 
the  following  words  : 

666  (c).  In  counties  where  there  is  a Deputy  Clerk  of 
the  Crown  and  a Deputy  Registrar  of  the  High  Court  of 
Justice,  the  records  for  trial  at  the  jury  sittings  shall  be 
entered  with  the  Deputy  Clerk  of  the  Crown  and  he  shall 
act  as  Registrar  at  such  jury  sittings  ; and  the  records  for 
trial  at  the  non-jury  sittings  shall  be  entered  with  the 
Deputy  Registrar  and  he  shall  act  as  Registrar  at  such 
non-jury  sittings. 
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